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TO  THE  RIGHT  HONOURABLE 


EDWARD  LORD  ELLENBOROUGH, 

LOKO  ChiCV  JcSTICBt  &C  &C.  &C. 


My  Lord, 
T  HAVE  taken  the  liberty  to  dedicate  this 
Edition  of  the  Law  of  Marine  Infurances 
to  your  Lordfhip ;  for  to  whom  could  a 
Work  of  this  nature  be  with  fo  much  pro- 
priety addrefled  : — a  Work  intended  to 
elucidate  a  fubjeft,  with  which  you  were 
fo  peculiarly  converfant  while  at  the  bar, 
and  which  has  received  fuch  clear  and 
powerful  illuflration  from  the  decifions 
of  your  Lordfliip,  iince  you  have  prefided 
in  the  higheft  Court  of  Judicature  in  the 

kingdom  ? 

A    2 


DEDICATION. 


The  permiffion  which  your  Lordmip  has 
granted  upon  the  prefent  occa^on  has  af- 
forded me  this  public  opportunity  of  ex- 
preffing  with  how  much  refpeft  and  grati- 


tude  I  am, 


'  My  Lord, 


Your  Lordfhip's  very  faithful 

And  obliged  humble  Servantj 


J.  A.  1  Alviv. 


Lincoln's-Inn  Fields, 
JunCf  1809. 


ADVERTISEMENT 


TO   THIS 


SIXTH   EDITION. 


THE  following  Work  having  been  out  of  print 
for  a  confiderable  time,  more  than  feven 
years  having  elapfed  fince  the  publication  of  the 
fifth,  I  have  been  much  folicited  to  fend  forth  a  . 
new  Edition.  The  nuriierous  avocations,  in 
which  I  am  at  prefent  engaged,  would  have  made 
me  ftirink  from  fo  laborious  a  talk :  but  relpeft 
for  a  profeffion,  to-  which  I  have  fo  many  reafons 
to  be  attached,  and  which  I  fo  highly  efteem^ 
has  induced  me  to  overcome  every  difficulty.  The 
labour  of  fuch  an  undertaking  has  been  greatly 
enhanced  by  the  new  and  unprecedented  circum- 
fiances  wluch  have  occured  in  Europe  during  that 
period,  and  which  have  called  for  a  variety  of 
decifions  in  our  Courts,  unknown  before  in  the 
Law  of  Infurances.  Thofe  decifions  I  have  en- 
deavoured  faithfully  to  incorporate  in  the  follow- 
ing Work,  as  well  as  I  could,  under  the  feveral 
titles  to  which  they  refpe6lively  and  peculiarly 
belong.  But  finge  Lord  Ellenbofough  has  prefided 
in  the  Court  of  King's  Bench,  his  judgments  have 
become   of  fo  much  importance,  and  his  Lord- 
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VI  ADVERTISEMENT. 

(hip  and  the  other  learned  Judges  have  difcufled 
the  various  topics  that  have  occurred  before 
them,  with  fo  much  accuracy,  and  with  fo  eameft 
a  defire  to  bring  them  within  the  principles  already 
cftablifhed,  that  I  have  feldom  found  myfelf  at 
liberty  to  abridge,  left  I  fhould  deftroy  the  lu- 
minous  mode,  in  which  the  argument  has  by  them 
been  placed.  The  confequence  has  been,  that  I 
found  it  quite  impoflible  to  continue  the  fonner 
paging,  even  with  the  affiftance  of  letters  added 
to  the  numerals,  without  deftroying  nt  once  almoft 
all  poflibility  of  reference.  I  have  therefore  paged 
this  Edition  in  the  uliial  manner :  and  it  is  of  the 
lefsxonfequence  becaufe  the  new  matter  could  not 
be  found  in  any  former  Edition :  and  as  this  is 
probably  the  laft  time  that  I  fhall  have  to  folicit, 
in  my  own  perfon,  profeflional  or  public  atten- 
tion to  a  Work,  which  has  hitherto  met  with  fo 
great  a  portion  of  their  efteem,  I  have  been  de- 

•  _  

firous  to  render  this  Edition  as  perfeft  as  pofliblc. 

« 

—Several  cafes  having  been  decided  fince  they 
could  be  inferted  in  the  places  to  which  they  re- 
fpeflivrly  belonged,  they  have  been  inferted  by 
w^ay  oi  Addenda  to  the  prefent  Edition. 

J.  A.  PARK, 

LlNC0LN*S-I?4N  FlEl.DSj 
JufK  l80Q* 


PREFACE 


TO 


THE   FIRST   EDITION. 


Tl^HEN  a  maa  prefumes  to  folidt  publick  notice  for 
any  work  of  a  literary  nature,  the  world  have  a 
light  to  know  the  motives,  that  induced  him  to  write, 
and  upon  what  foundation  he  builds  his  claim  to  their 
attention.    Notwithftanding  the  number  of  cafes,  which 
have  of  late  years  been  determined  in  the  Englijh  courts 
of  juftice  upon  the  law  of  infurance,  and  the  uniformity 
of  principle,  which  pervades  them  all ;  yet  the  dodrine 
of  infurances  is  not.  fully  known  and  underftood.    This 
in  fome  meafure  happens  from  the  dedfions  upon  the 
fubjed  being  fcattered  in  the  various  books  of  reports, 
according    to  the  order  of  time  in  which  they  were 
determined;   and  the  connection  of  which,   from  the 
nature  of  thofe  publications,  cannot  be  preferved.    As 
nmny  perfons  cannot  fpare  time,  and  few  will  take,  the 
trouble,  to  colled  the  cafes  into  one  point  of  view; 
and  as  all  cafes  of  infurance  muft  neceflarily  be  attended 
with  a  number  of  fads,  it  is  not  to  be  wondered  at,  if 
from  a  curfory,  inattentive,  and  unconneded  perufal  of 
them  in  a  chronological   order,    a  great  part  of  the 
world  fhould  remain  unacquainted  with  the  true  prin* 
ciples  of  infurance  law.      No  book  that  I  have   met 
with  in 'the  £ff^//^  language*,  has  ever  yet  attempted 
to  form  this  branch  of  jurifprudence  into  a  fyftematick 
arrangement,   or  to  reduce  the  cafes  to  any  fixed  or 
fettled  principiei. 


*  OriginaOy  written  in  X78S. 
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Convinced  of  the  utility  of  fuch  a  work,  I  thought 
I  could  not  employ  my  time  more  advantageoufly  to 
my  profeflion  or  myfelf ;  nor  better  exprefs  that  refpeft 
which  I,  in  common  >yith  every  law)''er,  feel  for  the 
venerable  magiftrate  (a)j'  to  whom  this,  work  is  iiH 
fcribed,  and  for  the  other  learned  judges  J'  who  have 
affifted  in  erefting  this  fabrick,  than  by  extradling  all. 
the  cafes  upon  this  fubjeft  from  the  mafs  of  other  learn- 
ing, with  which  they  lie  buried  in  the  reporters ;  and 
therefcy  endeavouring  to  prove  to  the  world  that  the 
doftrine  of  infurance  now  forms  a  fyftem  as  complete 
in  every  refpeft  as  any  other  branch  of  the  EngHJh  law. 
Could  any  other  incitement  have  been  requifite,  the 
'  opinion  of  Mr.  Juftice  Black/lone  would  have  had  con- 
*  liderable  weight.       "  The  learning  relating  to  marine 

*'  infurances/*  fays  that  elegant  commentator  {b\  "  has 
of  late  years  been  greatly  improved  by  a  feries  of 
judicial  decifions,  which  have  now  eftablifhed  the 
**  Uw  in  fuch  a  variety  of  cafes,  that  (if  well  andjudi-^ 
**  cioufly  coUedted)  they  would  form  a  very  complete 
"  title  in  a  code  of  commercialjurifprudence.*'  .Urged 
bv  thefe  motives,  I  was  induced  to  undertake  this  work, 
which  is  now  prefented  to  the  world. 

No  fubjed  can  be  properly  underftood,  tmlefs  the 
materials  be  methodically  arranged;  and  therefore  the 
firfl  objc6l  I  had  in  view  was  to  fix  upon  certain  heads, 
which  would  be  fufficient  to  comprehend  all  the  law 
upon  infurances.  For  this  part  of  the  work  I  alone  am 
accountable,  the  dcfign  being  entirely  my  own.  It  may 
however,  in  fome  degree  abate  the  fcverity  of  cenfure 

(a)  T**^  1^^^  IVtUtam  Earl  Mansfield,  to  wlioip  the  firft  and  fccond 
editions  of  this  work  were  dedicated. 

>  « 

{Jf)  2  Blaihjl*  Com.  490. 
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to  recoiled,  that  in  the  arrangement  of  the  fubjed  I 
had  no  example  to  follow,  no  guide  to  direct  me ;  and 
I  was  left  entirely  to  the  impulfe  of  my  own  judgment. 
But  to  enable  the  profeflion  to  judge  of  the  nature  of 
my  plan,  I  will  ftate  the  reafons  that  influenced  me  ia 
the  mode  I  have  adopted. 

As  the  policy  is  the  foundation,  upon  which  the 
whole  contract  depends^  I  have  begun  with  that,  and 
endeavoured  to  ihew  its  natiu'e  and  its  various  kinds ; 
and  I  have  alfo  pointed  out  the  requifites  which  a  policy 
muft  contain,  their  reafon  and  'origin,  as  they  are  to 
be  coUefted  from  decided  cafes,  or  the  ufage  of  mer- 
chants. When  we  have  afcertained  the  nature  of  a 
policy,  the  next  objedt  is  to  difcover  by  what  general 
rules  courts  of  juftice  have  guided  themfelves  in  their 
conftru^on  of  this  fpecies  of  contraft.  It  is  then  ne- 
ceflary  to  defcend  to  a  more  particular  view  of  the 
fubjeft,  and  to  fix  with  accuracy  and  precifion.  thofe 
accidents,  which  fhall  be  deemed  lofles  within  certain 
words  ufed  in  the  policy.  Thus  loffes  by  perils  of  the 
fea,  by  capture,  by  detention,  and  by^  barratry,  will  be 
a  material  ground  of  confideration.  When  a  lofs  hap- 
pens, it  muft  either  be  a  partial,  or  a  total  lofs ;  and 
hence  it  becomes  neceflary  to  afcertain  in  what  inftances 
a  lofs  fhall  only  be  deemed  partial,  in  what  cafes  it  fhall 
be  confidered  as  total ;  and  how  the  amount  of  a  partial 
lofs  is  to  be  fettled :  hence  alfo  arifes  the  dodrine  of 
avarage,  falvage,  and  abandonment.  Thefe  points  there- 
fore will  be  the  next  objeft  of  attention. 

Having  confidered  the  various  inflahces  in  which 
the  underwriter  will  be  liable  upon  his  policy,  either  for 
a  part,  or  for  the  whole  amount,  of  his  fubfcription.; 
we  feem  to  be  naturally  led  to  the  confideration  of  thofe 
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eafes  in  which  the  underwriter  is  releafed  from  hid 
refponfibiiity.  This  may  happen  in  feveral  ways :  For 
fomedmes  the  policy  is  void  from  the  beginning,  on 
account  of  fiaud  ;  of  the  (hip  not  bdng  feaworthy ;  or 
of  the  voyage  infured  being  prohibited.  There  are  alio 
cafesi  in  which  the  infurer  is  difcharged,  becaufe  the 
tnfured  has  Bailed  in  the  performance  of  thofe  conditidns^ 
which  he  had  undertaken  to  fulfil ;  fuch  as  the  noncom- 
pliance with  warranties ;  and  deviating  from  the  voyage 
infured :  Thefe  and  many  other  points  of  the  fame  na* 
Cure  occupy  feveral  chapters* 

When  the  underwriter  has  never  run  any  riik,  it  woul4 
be  unconfcionable  that  he  fhould  retain  the  premium : 
Therefore  after  confidering  thofe  inftances»  in  which  thi$' 
is  the  cafe,  it  is  natural  next  to  ^certa^  in  what  cafes 
the  underwriter  ihould  retain^  and  in  what  cafes  he  fhould 
return  the  premium. 

It  would  be  in  vain  to  tell  a  man,  that  he  was  entitled 
to  the  afii  fiance  of  the  law^  and  that  his  cafe  was  equi- 
table  and  right,  without  pointing  out  in  whzt  forums 
and  by  what  mode  of  proceeding  he  fhould  feek  a  re- 
medy. I  have  endeavoured  to  point  out  the  proper 
tribunal,  to  which  a  perfon  injured  is  to  apply }  the 
mode  of  proceeding,  which  he  is  to  adopt ;  and  the 
nature  of  the  evidence  he  muft  adduce  to  fubftantiate  his 

m 

claim^  with  refpe&  to  this  contra£l':  After  the  difcuflion 
of  marine  infuranges,  I  have  added  three  chapters  upon 
fubjeds,  which,  though  they  do  not  form  a  part  of  the 
plan,  are  fo  materially  conneded  with  it  in  the  rules  and 
principles  of  deqifion,  that  it  feemed  to  me  the  work 
would  be  defective  without  them :  Thefe  are,  bottomry 
and  refpondentia }  infurances  vpon  lives ;  and  infurances 
againftfire. 

When 
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When  I  planned  this  work,  I  intended  to  prefix  an 
!ntrodu£tion,  containing  a  ihort,  hiitorical  account  of 
the  rife  and  progrefs  of  infurances  in  this  country  only.  ' 
But  upoii  the  fuggeftion  of  one,  to  whofe  opinion  I 
bow  with  deference,  and  whofe  judgment  will  always 
command  obedience ;  I  was  induced  to  enlarge  my  de*- 
fign.  The  reader  will  now  find  a  ihort  account  of  fuch 
of  the  antient  maritime  dates,  as  have  promulgated  any 
fyftem  of  naval  jurifprudence ;  and  alfo,  of  the  progrefs 
of  marine  law  among  the  various  flates  of  Europe^,  I 
have  endeavoured  to  trace  the  origin  of  iitfurance  to  itg 
fource ;  to  point  out  thofe  countries  in  which  it  has  fiou* 
rifhed,  and  the  progrefs  and  improvement  of  it  in  our 
own.  Such  is  the  arrangement,  which  I  have  adopted, 
and  on  the  propriety  of  which,  the  world  and  the  pro- 
fei&on  are  to  decide. 

As  to  the  mode  of  treating  the  fubjeft.  it  will  be 
proper  to  obferve  that,  at  the  head  of  each  chapter,  I 
have  dated  the  principles,  upon  which  the  cafes  on  that 
point  depend  ;  tod  then  have  quoted  the  cafes  themfelves 
to  (hew,  thaft  they  are  agreeable  and  confonant  to  the  - 
principles  advanced.  If  there  are  any  cafes,  which  feem 
to  differ  from  the  others,  I  endeavour  to  prove,  either 
that  they  depend  upon  different  principles,  or  that  there 
are  circumftances  in  them,  which  make  them  exceptions 
to  the  general  rules.  In  quoting  cafes,  I  have  been 
careful  minutely  to  date  all  the  circumdanccs,  and  alfo 
the  opinion  of  the  court  without  any  alteration,  or  com* 
ments  of  my  own  ;  convinced  that  the  utility  of  a 
work  of  this  kind  confids  in  the  true  and  accurate  ac^ 
count  of  what  the  law  is,  not  in  idle  fpeculations  of  ;| 
private  man,  as  to  what  the  law  ought  to  be.  Befides, 
one  main  purpofe  of  fuch  a  compofition  is,  to  fave  the 
profeffors  of  the  law  the  trouble  of  turning  over  vad 
14  volumes 


xii  PREFACE  to  the  FIRST  EDITION. 

volumes  of  reports,  by  collefUng  intx>  one  book,  all  the 
cafes  upon  a  particular  fubjefl:. 

But  unlefs  the  cafes  are  fully  and  faithfully  reported, 
recourfe  muft  ftill  be  had  to  the  original  reporters,  and 
the  end  of  fuch  a  compilation  i^  defeated.  At  the  fame 
time  it  ought  to  be  obferved,  that  fometimes;"  though  not 
very  often,  feveral  different  points  arife  in  one  caufe ; 
and  then,  in  order  to  preferve  the  fyftem  complete,  it 
is  neceffary  to  feparate  them,  and  to  affign  to  each  its 
proper  place.  But  ftill  the  opinion  of  the  court  is  given 
fully  on  each  of  the  points ;  an^i  a  reference  is  made 
from  one  part  of  the  cafe  to  the  other. 

I  had  it  in  contemplation  to  have  had  a  diftind  chap- 
ter for  the  confideration  of  the  law  relative  to  this  fpecies 
of  contraft  in  other  countries  of  Europe.  But  upon 
reflefling  that  infurances  are  founded  upon  the  great 
principles  of  natural  juftice,  rather  than  upon  any  munk 
cipal  regulations;  and  that  confequently  the  law  muft 
be  nearly  the  fame  in  all  countries,  I  relinquifhed  the  idea. 
Befides,  I  have  throughout  the  work,  which  feemed  to 
be  a  better  plan,  taken  notice  in  what  refpeds  the  pofi- 
tive  inftitutions  of  other  maritime  ftates  agree  or  difagree 
with  thofe  of  our  own  :  A  plan,  which  ferves  to  illuftrate 
and  confirm  the  EngliJIj  fyftem. 

It  remains  to  fpeak  of  the  materials  I  have  ufed. 
Confcious  that  the  value  of  a  law  book  depends  upon 
the  purity  and  excellence  of  the  fources,  from  which  its 
contents  are  taken,  I  haVe  never  advanced  any  pofition, 
without  referring  to  the  book  in  which  it  was  found ;  un, 
lefs  it  be  upon  fome  unfettled  point,  whore  I  have 
ftated  the  arguments  that  may  be  adduced  on  both  fides, 
and  left  it  to  the  reader  to  form  his  own  conclufions.   In 

my 
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my  refearches  upon  this  occafion,  I  have  confulted  every 
foreign  author  that  I  could  poflibly  obtain;  and  have 
made  as  much  ufe  of  their  labours,  as  the  nature  of  the 
plan  would  admit. 

With  refpe£t  to  the  decifions  of  the  Englijh  courts  of  . 
juftice,  I  believe  I  have  not  omitted  a  fmgle  cafe,  that 
ever  has  appeared  in  print  upon  the  fubjeft:  Befides 
which,  this  colleftion  contains  a  great  number  of  manu- 
fcript  cafes,  of  which  fome  have  Been  determined  at 
Nifi  Prills  only,  and  many  have  been  the  fubjed  of  deli- 
beration in  court  upon  cafes  referved,  or  upon  motions 
for  new  trials*  For  the  latter,  I  myfelf  am  chiefly  re- 
fpodfible,  and  upon  fome  future  occafion,  I  ihall  be 
happy  to  corredt  any  errors,  which  they  may  contain  j 
as  moft  of  them  were  taken  while  I  was  a  iludent, 
merely  for  my  private  ufe,  without  any  view  to  future 
publication.  I  have,  however,  by  comparing  them 
with  fuch  notes  as  I  could  obtain,  done  every  thing  in 
my  power  to  render  them  worthy  of  the  attention  of  the 
profeilion:  As  to  the  Nifi  Prius  notes,  I  am  indebted 
for  them  to  the  very  liberal  and  generous  communications 
of  my  young  profeflional  friends ;  and  to  fome  alfo  of 
thofe,  who  are  in  the  firft  rank  at  the  bar.  Indeed,  to 
name  any  one  would  be  an  injuftice  to  the  reft  ^  and 
therefore,  I  muft  beg  they  will  accept  my  general  ac- 
knowledgments. I  Ihould,  however,  be  undeferving  of 
that  attention  and  affiftance  with  which  I  have  been  . 
honoured,  were  I  to  omit  this  .opportunity  of  returning 
my.  fmcere  and  grateful  thanks  to  Mr.  Jujiice  Bul/er, 
whofe  abilities  are  only  equalled  by  his  eafinefs  of  accefs, 
his  ready  and  liberal  conimunication  of  that  knowledge, 
which  is  the  natural  refult  of  fuch  talents,  and  fuch  im- 
wearied  application  to  ftudy. .  The  many  valuable  hints 
I  have  received  from  that  learned  judge,  will  no  doubt 
contribute  much  to  the  utility  of  this  work. 

To 
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To  thofe  who  are  much  engaged  in  the  labours  of  the 
profeffion,  a  full  and  complete  table  of  the  principal 
matters  is  of  the  utmoft  confequence*  I  have  ufed  my 
endeavours  to  render  this  part  of  the  work  as  ufeful  as 
poilible,  by  ftating  each  point  under  all  the  heads,  that 
will  naturally  be  reforted  to  for  the  folution  of  any 
doubt 

Having  thus  explained  the  nature  of  my  arrangement, 
the  mode  which  I  have  adopted  in  the  difcuilion  of  each 
chapter,  and  the  fources  from  which  my  information  is 
derived,  I  prefent  this  volume  to  the  public.  The  utility 
and  necefiity  of  fuch  a  work  are  univerfally  acknow- 
'  ledged ;  the  attempt  is  therefore  deferviiig  of  fome  praife, 
.  and  for  the  defeds  in  the  execution  I  throw  myfelf  upon  * 
the  candour  of  my  profeiSon.  The  fubje£t  was  noble, 
and  required  greater  talents  than  mine  to  treat  it  as  it 
deferved ;  but  if  I  fhall  have  at  all  done  juftice  to  the 
great  abilities  of  thofe  diilinguiflied  charaders,  whofe 
names  appear  in  every  page,  I  fhall  in  fome  meafure 
have  attained  the  objed  of  my  wifhes,  and  fhall  have  the 
pleafure  of  receding,  that  the  time  I  fpent  in  the  com- 
pofition  of  this  work,  has  been  at  leaft  productive  of 
much  perfonal  fatisfadion  and  improvement* 
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Xyl^MEN  we  confidef  the   wonderful  effeSts  which 
commerce  has  produced  on  the  manners  of  men, 
when*  we  obferve  that  it  tends  to  wear  oflf  thofe  pre- 
judices which  give  birth  to  dlflenlions  and  animofities, 
that  it  unites  mankind  by  the  ftrohgefl:  of  all  ties,  the 
defii*e  of  fupplying   mutual  wants ;  and  that  it  difpofes 
them  to  peace  and  concord,  by  eftabliihing  in  every 
commvmity  an  order  of  men,  whofe  intereft  it  is  to  pre- 
ferve  public  tranquillity ;  we  are  led  to  think  that  the  hif- 
tory  and  pf  ogrefs  of  it  would  not  only  be  aniufiUg,  but 
highly  important  and  inftruftive  to  the  inhabitants  of 
every  civilized  fociety.     Such  a  work,  would  be  in  fa£t 
the   hiftopy  of  the  intercpurfe  and   communicatioii  of 
mankind,  and   mull  neceffarily  abound  in  events  the 
moft  interefting  to  every  focial  being,  but  particularly 
fo  to  the  people  of  this  country,  whofe  great  impor- 
tance in  the  eyes  of  Europe  originated  in  commerce, 
and  will  endure  no  longer  jhap  whilft  the  fame  .atten.- 
tion  continues  to  be  paid  to  her  commercial  intereftsu 
In  a  diflertation  upon  comm(»-ce,   Infuranc^s   form  ^ 
very  diftinguifhed  part,  and  therefore  it  cannot  but  be 
agreeable  to  the  fcholar  as  well  as  to  the  lawyer,  td 
trace  this  branch  of  commercial  law  to  its  fource,  and 
to  give  fome  account  of  thofe  various  nations,  .which 
have  beenTendered  famous  by  the  extent  of  their  com- 
iherce,  and  by  the  excellency  of  their  maritime  regu- 
lations.   Indeed,  in  tracing  the  origin  of  Ihfurances,  aA 
account  of  the  maritime  ftates  that  have  eiciAed  iti  the 
world,  neceflarlly  forms  a  part  of  the  enquiry, 

•  •  •  ► 

B  Infurance 


it  introdu<;tion. 

•JJIj^  Jofuraficethto  is  a  contrad  by. which  the  mfulrer  utt- 
45^*  dertakes,  in  confideradon  of  a  premium  equivalent  to 
the  hazard  run,  to  indemnify  the  perfon  infured  againft 
pertain  perils  or  lofles,  or  againft  fome  particular  event. 
When  infurance  in  general  is  fpoken  of  by  profei&onal 
men,  it  is  underftood  to  fignify  marine  infurances.  It 
it  in  this  light  we  are  at  prefent  to  confider  it  i  aiid  from 
the  preceding  definition  it  appears  to  be  a  contrad  of 
iodemnity  a^dnft  thofe  perils,  to  which  fhips  or  goods 
are  expofed  in  the.  courfe  of  their  voyage  from  one 
place  to  another.  The  utility  of  this  fpecies  of  con- 
trad  in  a  commercial  country  is  obvious,  and  has  been 
taken  notice  of  by  very  diftinguifhed  writers  upon 
tSa^i^t  Commercial  affairs.  Infurances  give  great  fecurity  to 
Kitinri,  the  fortunes  of  private  people,  and  by  dividing  amongft 
Sd.'^  -'^  *  many  that  lofsy  which  would  ruin  an  individual,  make  it 
iMageoi,  2.  iall  Hght  and  eafy  upon  the  whole  fociety.  This  fecimty 
tends  greatly  to  the  advancement  of  trade  and  naviga- 
tion, becaufe  the  riik  of  tranfporting  and  exporting 
being  diminiihed,  men  will  more  eafily  be 'induced  to 
engage  in  an  extenfive  trade,  to  aflift  in  important  un- 
dertakings, and,  to  join  in  hazardous  enterprifes  ;  fince 
a  failure  in  the  objed  will  not  be  attended  with  thofe  v 
dreadful  confequences  to  them  and  theii*  families, 
which  muft  be  the  cafe  in  a  country  where  infurances 
are  unknown.  But  it  is  not  mdividuals  only  that  de- 
rive advantages  fron^  the  increde  of  commerce,  the 
general  welfare  of  the  public  is  alfo  promoted.  It  is 
an  ot^enration  juflified  by  experience,  that  as  fbonas 
Ake  commercial  fpirit  begins  to  acquire  vigour^  and 
to  gain  the  ^fcendant  in  any  fociety,  we  immediately 
dSbb^er  a  new  genius  in  its  policy,  its .  alliances,  its 
wars  and  negotiations.  No  nation  that  cultivated 
fgre^  commerce,  ever  failed  to  make  a  diftingiiiflied 
figyce  on  the  theatre  of  the  world,  as  the  hiftory  of  the 
ancients  fufficfently  proves }  and  in  proportion  as  com- 
merce' 
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HMte  made  its  vay  into  the  Various  ftates  of  Europe^ 
Aej  turned  their  attention  to  thofe  objeds,  and  aflunned 
thofe  manners^  wliich  diftinguifh  polifhed  nations^  and 
which  lead  to  political  confequence  and  eininftnc« 
imcHigft  ike  neighbouring  powers  (a). 

The  ori^  of  infurance,  like  that  of  many  6th6r 
cuftoms,  which  depend  rather  upon  traditional  than 
written  evidence,  and  for  the  honour  of  inventing  and 
introducing  which  rival  nations  contend,  has  occafioned 
much  doubt  among  the  writers  upon  mercantile  law^ 
Indeed  it  is  involved  in  fo  much  obfcurity  that^  after  all 
the  refearches  which  have  been  made  on  thej^refent 
occafion,  any  very  fatisfa3:ory  folution  of  this  doubt 
cannot  be  promifed.  One  truth  however  is  clear,  that,  . 
wherever  foreign  commerce  was  introduced,  mfurance 
muft  have  foon  followed  as  a  neceflary  attendant,  it 
bang  impoffible  to  carry  on  any  very  ezteniive  trade 
without  it,  efpedally  in  time  of  war/  Some  of  thefe  Mon<if , 
writers  have  afcribed  the  origin  of  this  contra£t  to  ^^ 
Claudius  Ca/ar  the  fifth  Roman  emperor,  on  account  of 
a  paflage  to  be  found  in  Suetaniiu.  Other  refpefhible  *  Atkynti 
authorities  have  given  the  honour  of  it  to  the  Rbpdians^  ^^ 
thus  laying  a  foundation  for  the  idea  entertained  by 
many,  that  the  law  of  infurance  had  obtained  a  place 
in  mod  of  the  ancient  codes  of  jurifprudence.  As  the 
confideration  of  this  queftion  will  be;^  attended^  with 
pleafure,  it  will  tend  much'  to  the  comj)lete  inveftiga-* 
tion  of  it,  to  coniider  the  flate  of  commerce  amongft 
the  mod;  diftinguiihed  of  the  ancient  nations,  from 
whence  it  will  appear,  that  infurances  were  in  thoT^ 
days  wholly  unknown;  or,  if  they  were  known,  that 
the  fmalleft  proofs  cf  the  exiftence  of  fuch  a  cuftom 
have  not  come  down  tQ  the  prefent  times. 

« 

(«)  Vide  Robett£n't  View  «f  the  ProgreCi  of  Society  in  "Evaapt. 
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obfTJ!*^''  Tlie /Ji^o^wnx  claim  the  firft  place  in  this  enquiry: 
Rhodiao  for  although  there  is  nitdotibted  teftittidny)  thit  nation^ 
of  much  greater  antiquity  than  the  people  of  Rhddes  (a\ 
cultivated  commerce,  and  carried  it  on  to  a  confider- 
able  extent,  yet  therp  does  not  appear  to  be  the  fmalleft 
ground  for  entertaining  an  opinion  that  any  of  thefe 
naval  po\(rers  had  eftablifhed  amongft  themfelves, 
much  lefs  communicated  to  mankind  in  general,  any 
code  or  fyftem  of  marine  law.  Rhodes  obtained  the 
foverdgnty  of  the  fea,  about  916  years  before  the 
Chrljlian  Mra^  which  was  almoft  two  hundred  years 
before  the  buflding  of  Rome.  The  fituation  and  fer- 
tility of  this  ifland  were  peculiarly  favourable  for  the 
piirpofes  of  navigation,  for  it  lies  in  the  Mediterranean 
lea,  a  few  Teagues  froni  the  continent  of  Leffir.Afia\ 
arid  its  wealth  and  fertility  have  always,  been  celebratied 
s«Aoaer.  |jy  t^g  poets  \and  hiftorians  of  antiquity.  From  thefe 
ofCoiE«'  circumftances^  jcaned  to  the  a£tivity  and  induflry  t)f 
the  people,  it  long  maintained  that  fuperiority  which  tt 
had  acquired ;  its  inhabitants  were  rich,  its  alliance  was 
courted,  though,  from  principles  of  policy,  it  generally 
cbferved  ft  ftri££  neutrality.  Notwithftanding  this  pa^ 
cific  difpofiribn,  which  commerce  naturally  infpires,  the 
Rhodiahs  at  laft  became  an  ^obje^  of  jealoufy,  and  were 
rtoft  ftirioufly  attacked  and  befieged  by  various  foreign 
powers.  But  in  all  their  wars  they  difcovered  their 
great  ftrength  and  fuperiority  by  fea,  and  conduded 
their  enterprifes  with  fo  much  a^vity  and  ikill,  as  to 
attfad  the  admiration  of  their  enemies,  and  the  ap- 
plaufe  of  thofe  hiftormns  who  have  given  an  account 
of  the  wars  in  which  they  were  engaged.    In  the  Punick 

(a)  Enfdbias,  in  his  account  of  the  maritime  ilates^  mentions  three 
anterior  t»  tho  Rhodians;  namely,  the  Cretans,  the  Lydians,  and 

,  the  Thradans ;  the  firft  of  whom  flouriHied  about  five  hundred  years 
before  the  Rhodians,  tue  nest  two  hundred,  and  the  laft,  about  eighty 

'years.    £ttfeb..Chromcoo.ht).  a. 
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-waiB^  the  Romans  foujid  the  benefit  of  their  alliance,  Wybiui^ 
by  the  vefy  eifential  feryice  which  they  performed,  in  Schomb. 
attacking  the  naval  armaments  of  the  Cartbaginiam. 

Wealth  naturally  produces  luxury,  which  gradually 
enervates    the  powers  of  a.ftate.      This  was  the.ca& 
with  the  Rbodians  ;   for  after  maintaining  their  p6Htical 
importance  from  the  time  already  mentioned  till  the  ter- 
mination  almoft  of  the  Roman  republic,  they  :vifibly 
began  to  decline  iti-  wealth  and  power.     Cicerp^  in  his  amt^^ 
fpcech  on  the  MiiAilian  law,  obferves,  that  they  were  J?/!*^ 
a  people,  whofe  riavai  power  and  difdpline  remained   , 
even  to  the  time  of  his  memory;   and  Cicero  expired 
with  the  republic. 

From  this  fhort  hiftory  it  appears,  that  the  Rbodians 
were  very  famous  /or  their  naval  power  and  ftrength  : 
but  however  refpeftable  they  might  be  on  that  account, 
they  were  much  more  illuftrious,  and  obtained  a  much 
•  higher  praife  among  the  nations  of  antiquity,  for  being 
the  firfl  legiflators  of  the  fea,  and  for  promulgating  a 
fyftejn  of  marine  jurifprudence,  to  which  even,  the 
Romans  themfelves  paid  the  greateft  deference  and  fe»  • 
fpeft,  and  which  they  adopted  as  the  guide  of  their 
conduct  in  naval  aflfiadrs.  Thefe  excellent  laws  not  only 
ferved  as  a  rule  of  condudt  to  the  ancient*  maritime 
ftates  ;  but,  as  will  appear  from  an  attentive  compa- 
rifon  of  them,  have  been  the  bafis  of  all  modem  regu- 
lations refpefling  navigation  and  commerce.  The 
time  at  which  thefe  laws  were  compiled  is  n6t  precifely 
afcertained:  but  we  may  reafonably  fuppofe,  it  was 
about  the  period  when  the  Rbodians  firft  obtained  the 
fovereignty  of  the  fea,  which  was  about  916  years  be- 
fore the  aera  of  Chriftianity.  Selden  fays,  that  the  ^"^f^^^ 
Rbodians  maintained  the  fovereignty  of  the  feas  23  rum,  lib.  !• 
years  j  and  that  their  laws  were  compiled  in  the  day§  ^^  ^^ 
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of  Jehofaphaty    king  of  Judab.     This  opinion  agrees 

cxaaiy  with  the  preceding  calcubtion;   for  this  king 

-  began  his  reign  about  914  years  before  the  birth  c£ 

Cbrtjt^    Notwithftanding  this,  it  will  always  remain  a 

doubtfiil  point,  when  they  were  compiled ;  nor  perhaps 

is  it  very  material  that  it  ihould  be  accurately  afcer- 

tained.    It  is  of  more  confequence  to  know  wheii  they 

were  adopted^  by  the  Romans  ;  but  that  is  alfo  a  hSi 

sehombcrf^  involved  in  fome  obfcurity.     We  meet  with  no  traces 

juJ^^Q      of  them  in  the  time  of  the  republic  j  and  from  the  man* 

Lftwf.         Q^  |^  ^{lich  Cicero  mentions  them  in  the  fpeech  laft 

alluded  to,  he  treats  of  them  as  laws,  which  had  gained 

the  admiration  of  the  world,  rather  than  of  fuch  as 

Mtrecifo-    ^^^    made  a  part  of  the  'Roman  code*     Selden  fays, 

c^?.*uxl).  that  they  obtained  a  place  in  the  Roman  law  in  the 

reign  of  Tiberius  Claudius ^  a  conjefture  in  which  he  is 

fupported  by  Feckius^  one  of  the  commentators  on  the 

laws  of"  Rhodes^  and  by  the  well  known  chara^er  of 

Tiberius  himfelf,  who  difcovered  the  greateft  attemtion 

to  maritime  affairs,  and  gave  many  fignal  inftances  of 

SuetoR.  Vi.  his  attachment  to  Rhodes.    But  although  thefe  illand- 

ci#u'dfr      crs  were  thus  famous  for  their  laws,  we  cannot  difcover 

from  the  fragments  that  have  come  down  to  our  times, 

.that  they  had  the  fmalleft  idea  of  the  contra£l  gf  infu- 

rance ;  nor  is  there  any  tradition  to  induce  us  to  con- 

\  .  jeflure,  that  they  ever  were  acquainted  with  that  mode 

.offecuring  then-  property.      It  is  true,  that  this  is  not 

.  a  conclufive  argument ;  becaufe,  although  no  fuch  con- 

•  trad  is  mentioned  in  the  fragments  which  we  have,  it 

by  no  means  follows  that  it  did  not  form  a  parf  of  their 

Fmengoo,    whole  fyftcm,  more  efpecially  as  Emerigon^  a  very  cek- 

traite  det      bratcd  French  writer,  is  of  opinion,  that  the  real  laws 

r  rtfaee,       of  the  Rhodians  have,  never  reached  us  j  and  that  the 

^^*   '       frjigmei^its  which  we  fee,  are  certainly  apocryphal.     B^t 

as  thefe  laws  were  adopted  by  the  Ronians^  it  is  f^  to 

conjefture,  that  whether  we  have  the  real  regulations 

of 
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of  Rhodes  or  not,  we  fliould  have  the  contra£b  of  in* 
iiirance>  if  it  had  been  known  to  them,  incorporated 
with  the  other  naval  laws  in  the  Imperial  code.     This 
idea  is   countenanced    by  the   contraft    of  bottomry, 
which  is  to  be  found  in  the  fragments  of  the  laws  of  ^;  ^^j^. 
Rhodes^  and  wth  which  the  people  of  that  ifland  were  t.».««.i'»  - 
certainly  acquainted ;    and  in  every  book  of  the  civil  »»  tit.  %. 
law,  the  contraft  de  hautico  fanorej  de  ufurd  mantimd^  nu\i*^ 
alfo   forms   a   conliderable  part    -It  is  not  going  too 
far  then  to  prefume,  that,  as  the  Romans  adopted  a  con* 
tra£t   fo  beneficial  to  commerce,  as  that  of  bottomry, 
they  would  not  have  paffed  over  a  contrad,  of  which 
the  influence  is  ftill  more  extenfively  ufeful  in  the  pro- 
motion of  navigation  and  trade,  if  thofe,  from  whom 
they  borrowed  their  naval   laws,  had  themfelves  been 
acquainted  either  with  its  nature  or  advantages. 

Having  faid  thus  much  of  Rhodes  and  its  laws,  let  us 
turn    our    attention   fhortly    to   the  commerce  of  the 
Greeks.     It  is  certainly  true,  that  commerce  flourifhed  . 
very  much  in  feveral  of  the  ftates  of  Greece^  particularly  , 
in    Corinth    and    Athens.     The  former  feparated  two  Marnefi). 
feas,  was  the  key  of  Greece^  and  a  city  of  the  utmoft  ^J^'.it%,. 
importance ;  its  trade  was  extenfive,    having  a  port  to  ^^'  7- 
receive  the 'merch^dizes  of -<^^z,  and  anotlier,  thofe  of 
Italy  ;  and  that  there  have  been  but  few  cities  where  the 
works  of  art  were  carried  to  fo  high  a  degree  of  per* 
fe£tion.      Athens  indeed  ws  particularly  famgus  for  Ta}k>f' 
conunercial  knowledge ;   for  their  manufadures  of  all  ^**'*,^*^« 
forts  were  in  high  repute,  and  emulation  was  ejrcited  by 
the  public ,  rewards  and  honours  which  were  beftowed 
upon  thofe  who  attained  to  excellence  in  any  of  the 
ufeful  arts.    The  attentipn  of  this  people  to  maritime 
aflPairs,  (for  they  aimed  at  the  fpYerei^nty  of  the  fea  and 
obtained  it,)  contributed  much  to  their  fkill  in  naviga- 
tion.    The  mz^y   hv/s    which  they  left  to  pafterit]^. 
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Gred'Ji       ^^  regard  to  imports  and  exports,  and  the  contrafi: 
vo*"2'        ^^  bargain  and  fale ;    the  many  privileges  granted  tq 
f.  io.  tj,     the  mei:cantile  part  of  the  ftate ;  the  appomtment  of 
*'*  '*      magiftrates,  who  had  the  cognizance  of  contfoverfies 
that  happened   between  merchants  and  mariners;  the 
attention  which  they  paid  to    their  market,    and  the 
many  officers  concerned  in  th^t  departipient,  give  us  ^ 
very  favourable  idea  of  their  judgment  in  the  true  prin- 
ciples of  commerce.      But  notwithft^nd^ig   this,    the 
Athenians^  being  of  ^  very  ambitious  difpofition,  being 
more  attentive  to  ej^tend  their  maritime  power  than  to 
enjoy  it,  and  having  a  government  of  fuch  a  caft,  th^t 
the  public  revenues  were  diftrihuted  among  the  com^ 
moa  people  to  be  fquandered  at  their  pleafure  (a),  did 
liot  carry  on  fo,  ejxtenfive  a  tfade  as  might  naturally  b© 
expelled  froni  the  numb^*  of  their  feamen,  from  the 
produce  of  their  niines,  from  their  influence  over  the 
cide^  of  Greece^  and  from  thofe  excellent  laws  and  in- 
ftitutions,  which  have  been  juft  enumerated.     Their 
Monicfq.      tTadc  was  almoft  entirely  confined  to  Greece  and  to  the 
Mpri.ir*     Euxinefed,.     From  fuch  of  their  laws  as  we  have  feen, 
<•?•  and  f^^om  fuch  accounts  a§  we  have  obtained  of  their 

naval  hiftory,  we  have  not  the  fmalleft  reafon  to  fup-^ 
pofc,  that  celebrated  people  knew  any  thing  of  the  con- 
Iracl  of  infurance. 


(a)  Fr»>m  feveral  of  the  orations  of  Demofthcnw  it  appears,  that 
the  poor  were  entitled  to  receive  from  the  puWic  flock,  as  much 
iponqy  as  would  admit  them  to  the  diverfions  of  the  theatre  ;  and- 
befi  es  this,  it  was  made  a  capital  offejice  for  any  one  to  propofe  the 
i:eiloratioii  of  the  theatrical  money  to  its  original  ufea.  This  ciiftom 
was  at  length  fo  much  abufed,  that,  under  pretence  of  theatrical 
money,  ahnoft  all  the  public  funds  were  diflributed  among  the  people.- 
Hence  the  Athenians  contrafte^^  an  aTcrfion  for  war,  and  fpent  the.'i^. 
time  and  money  uppn  public  ihews.  Of  this  enoraaxty  Demofthenes 
rehemeatly  comph^ns,  and  inveighs  againft  it  with  as  much  warmth 
as,  from  th«  nature  of  the  law  juft  mentioned^  he  durft  venture  t 
90.    See^efir^andaKothethiixiOlynthks. 
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Some  notice  ihould  have  been  taken  before-  now  of  Beiww,  ux 

"     -     ,  -11  Merc.  red. 

the  Pbanicians^  zrizxiQittit  commeraal  and 'opulent  4  th  edit. 
people.  Indeed,  the  height  of  grandeur  to  which  they  ^  '  *'  * 
attained  IS  a  fuiGcient  proof  of  the  vaft  refources  of  a 
commercial  nation.  Many  writers,  both  facred  and  pro* 
fane,  from  their  florid  ^d  magnificent  defcriptions,  give 
a  vaft  idea  of  their  wealth  and  power.  I  forbore  to  fpeak 
of  them  till  I  fliould  have  occafion  to  mention  one  of 
their  colonies,  that  of  Carthage^  which,  in  opulence  and 

the  extent  of  her  commerce  and  naval  power,  equalled,  if 
not  furpaffed,  the,  parent  ftate  herfelf.    Whether  either, 
or  both,  of  thefe  maritime  powers  ever  promulgated 
any  code  of  naval  law  cannot  now  be  afcertained :  for 
the  former    was   entirely  deftroyed  by  Alexander  the  Qj*int.Cor, 
'    Create    and  tiat  it  might  never  be  reftored,  he  re-  m^^'sUc.* 
moved    its.  marine  and  commerce   to   Alexandria^  ipi 
which  removal,  probably  all  its  naval  regulations  might 
be  loft.     Carthage^  on  the  other  hand,  having  long  dif* 
puted  with  Rome  the  empire  of  the  world,  was  at  laft 
obliged  to  yield  to  her  vidorious  rival,  who,  even  after 
Ihe-  gained  the  vidory,  retained  fuch  an  hatred  to  the 
Carthaginians y   that   flie   rooted    out   every   veftige  of 
their  former  greatnefs.     No  time,  however,  nor   the 
hatred  of  the  Romans^  can  wholly  obliterate  the  amaz- 
ing accounts  which  have  come  down  to  us,  of  the  en- 
texprifing  fpirit,  and  hazardous  voyages  of  the  Cartba' 
giniansj    almoft  exceeding  the  bounds  of   credibility. 
Thus  much  is   certain,   that   they   took  fuch    diftant  Anderfon't 
voyages,  and  went  fo  far  even  without  the  Mediterranean^  .corr*:^efce, 
boA  to  the  SiOtah  ?nd  North  of  it,  as  mduced  many  ^^.M" 
people  to  fuppofe,  that  they  were  acquainted  with  the 
ufe  of  the  compafs.    It  is  evident,  however,  that  they 
only  followed  the  coafts.    Befides,  the  ancients  might  MonKf^. 
fometimes    have  performed   fuch    voyages,   as  would  ^I^H' 
make  one  imagine  they  had    the   ufe    of   the    com- 

pafs ;  for  if  a  pilot  Yfere  (ar  from  land^  anci  during  his 

« 
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royage  had  (uch  ferene  weather  that  in  the  night  he 
could  always  fee  the  polar  ftar,  and  in  the  day,  the 
rifing  and  the  fetting  fun,  he  might  regulate  his  courfe 
by  them,  nearly  as  we  do  now  by  the  compafs.  This 
however  mufi:  'be  a  fortuitous  cafe,  and  not  a  regular 
plan  of  navigation  (a)» 

From  a  flight  attention  to  the  commercial  and  mari* 
rime  hiftory  of  the  Romans^  it  will  appear  that  they  were 
as  great  ftrangers  to  the  contrad  of  infyrance,  as  any 
of  thofe  people,  of  whom  much  has  been  already  faid. 
It  feems  to  be  univerfally  agreed  that  the  Romans  were 
never  very  confpicuous  as  a  maritime  power,  con* 
fidered  either  in  a  commercial  or  warlike  point  of  view. 
In  the  latter  cafe  they  relied  chiefly  on  their  land 
forces,  who  were  difciplined  to  ftand  always  firm  and 
undaunted ;  and  rill  towards  the  latter  age  of  the  re- 
public, when  tee  read  of  fome  wonderful  naval  exer- 
tions, they  do  not  feem  to  have  poflefled  any  thing  of 
a  marine  eflablifliment.  They  never  were  diftinguiflied 
by  a  jealoufy  for  trade,  and  even  when  they  attacked 
Carthage^  they  did  it  as  a  rival  for  empire,  and  not  for 
commerce.  It  is  recorded  by  hiflorians,  that  rill  the 
fiHl  Punick  war,  upwards  of  400  years  after  the  build* 

{a)  What  I  have  laid  in  the  text  has  been  fuppo&d  by  fom*  not 
to  do  fufficient  juftice  to  the  commercial  and  enterprijSng  fpirit  of  the 
Phoenicians,  who  are  faid  to  have  viiited  Britain  about  900  years  be- 
fore Chrift  ♦.  I  hav(  already  admitted  the  almoft  incredible  voyages 
which  they  performed  5  but  as  it  is  alfo  undoubtedly  true,  that  they 
were  unacquainted  with  th«  marines 's  compais,  the  honour  of  dif* 
covering  which  wap  referved  for  later  times>  they  muft,  in  moft  cafes^ 
have  followed  the  coafts.  Nor  does  their  vifiting  Britain  militate 
againft  this  idea  j  for  by  attending  to  the  fituation  of  the  two  places, 
the  voyage  might  have  been  performed,  though  no  doubt  very  te- 
diouily,  without  once  lofing  fight  of  land. 

•  Set  BorUfe*!  HiO.  ttf  Corawsll,  p.  %^i  sad  Vtnsfi  HbA.  of  Great  BtiiM 
look  I.  chap.  6* 
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ing  of  the  aty,  the  Romans  were  fo  entirely  ignorant  of 
(hip  bviilding,  that  they  took  for  a  model  a  Carthagi' 
nian  galley,  which  had  been  accidentally  ftranded  at  Mef- 
Jim.     CarthagCj  it  muft  be  obferved,  was  at  that  time 
in  her  2^nith  of  power  and  greatnefs  ;  and  yet  from  the 
model  of  one  of  her  gallies;  the  Romans  were  able  in 
fixty  days  from  '  the  time  the  timber  was  cut  down,  to 
fit  out  and  man  for  fea,  one  hundred  gallies,  of  five 
tiers,  and  twenty  of  three  tiers  of  oar^.    Such  were  the 
fhips  of  the  famous  Carthage.     The  fpirit  of  the  people 
of  Rome  was  entirely  averfe  from  commerce ;  and  fully 
jttftifies  what  was  faid  by  a  celebrated  Raman  hiftorian, 
**  fefe  qui/que  hojiem  ferire^  murum  adfcendere^  confpici^  Saiiuft.  r.. 
*•  dum  tale  f acinus  faceret^   properdbai ;    eas  divitias^  uiina,c.7. 
**  eam  bonam  famam^  magnamque  npbilitatem  putabant*^ 
Thefe  exploits  were  the  only  glory  of  a  Roman^  no 
employment  was  deemed  honourable  but  the  plough 
and  the  fword,  and  every  fpedes  of  gain  was  deemed 
difgraceful  to  thofe  of  Patrician  rank.     But  it  was  from  ^^^^^\ 
die  conflitudon    of  the   government,    that  individuals 
were  pofleiTed  of  this  warlike  fpirit,  fo  contrary  to  that 
which  leads  to  eminence  in  commercial  purfuits.    The  Tayior>& 
cafl  of  their  civil  government  was  of  a  military  nature ;  p.*  joi^^"** 
and  for  a  confiderable  time,  the  civil  and  military  of<» 
ficer  was  the  fame  perfon ;    he    diftributed  juftice  in 
Rome  J  and  comn^anded  their  legions  in  the  field,  till 
the  vafl  increafe  of  their  empire,  and  the  multiplicity 
of  civil  bufinefs,  occafioned  a  feparation.     The  natural 
confequence  of  this  was,  that  no  man  who  was  not  of 
the  profeffion  of  his  country,  was  much  efteemed  at 
Rome;    and  accordingly  we  find  that  traders  and  me- 
chanics   were  incapable    of   fucceeding  to  any  pliblic 
honours.     Nay,  fo  far  was  commerce  from  being  en- 
couraged at  Rome^  that  it  was  deemed  prejudicial  to 
the  flate.    The  Romans ,  by  humanity,  terror,  triumphs,  ^^  ^^ 
tributes,  and  taxes,  which  they  impofed  on  the  con-  49<^* 
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iquered  countries,  increafed  tb^    riches  of  their'  city. 
Laws  were  pafled  to  prevent  the  exportation  of  their 
'   g<^ld;  the  rcafon  of  which  feems  to  be,  thai  it  carried 
away  their  money  and  brought  them  nothing  in  return 
but  luxury,  the  bane  of  virtue,  and  deftru6tion  of  em- 
CiriiLaw,    pire.     Could   it    be    expefted,    fays  Dr.    Taylor^  that 
^°''  a  people  of  foldiers,  whofe  trade  was  their  fword,  and 

whofe  fword  fupplied  all  the  advantages  of  trade ;  who 
brought  the  treafures  of  the  world  into  their  exchequer, 
without  exporting  any  thing  but  their  own  perfonal 
bravery ;  who  raifed  the  public  revenues,  not  by  the 
culture  of  Italy^  but  by  the  tributes  of  provinces ;  who 
had  Rome  for  their  manfion,  and  the  world  for  their 
farm ;  ihould  have  leifure  to  fet  forward  the  articles  of 
commerce,  or  be  likely  to  pay  any  regard  to  th^  cha-* 
rafter  of  its  profeffors  ?  The  terras  of  defiaBoe,.tipon 
which  they  lived  with  all  mankind,  in  confequence  of 
^  this  martial  fpirit,  would  have  prevented  all  the  g6o4 
efieds  of  commerce,  had  their  difpoiition  allowed 
them  to  purfue  it.  That  reftlefs  fpirit,  which  kept 
their  armies  on  foot,  and  their  fwords  in  their  hands^ 
for  a  fucceflion  of  benturies,  was  fatal  to  fa&ories  and 
correfpondence.  The  world  was  in  arms,  and  in* 
furances  and  under- writing  were  but  a  dead  letter. 
This  is  very  nearly  a  true  reprefentation  of  the  cafe, 
for  it  is  certain  that  not  one  law  was  made  in  favour  of 
commerce,  in  the  time  of  the  commonwealth ;  on  the 
contrary,  it  was  greatly  difcouraged-as  introduftory  of 
luxury,  which  was  fuppofed  not  to  be  compatible  with 
the  feverity  of  their  manners.  It  is  alfo  no  lefs  true 
than  fingular,  that  a  people  who  were  fo  well  acquainted 
with  the  true  principles  pf  natural  reafon  and  juftioe| 
who  applied  thofe  principles  with  fo  much  propriety  to 
the  various  wants  and  neceifities  of  human  fociety,  and 
who  had  the  honour  of  eftabliihing  a  fyftem  of  law, 
which  has  been  adopted  as  the  rule  of  ;a£tion  by  the 
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grealcft  puft  t)f  Eiarape^  and '  whidh  cohtinties  to  be  fo 
even  at  die  prefent  day,  nerer  attempted  to  introduce 
any  phn  !ci  ttvaridine  juiiif  rudence.    Nay,  this  idea  is  schom- 
carried  £utiier  by  fome  imtersi  who  declsre,  and  I  b6-  feVy.^o^s' 
liere  with  truth,  at  leaft  we  can  diifcoYfer  nothing  to  the  "^^l^^ 
contrary,  tiiat  iS^^Romam  did  not  evea  take  the  pains 
to  digeft  the  materialis  which  they  had  borrowed ;  and 
that  wfaiift  they  carridd  every  other  branch  of  law  to  the 
faigheft  pitch  of   accuraey  and  refinement,  they  were  ' 

content  to  fland  indebted  to    one    of   their  own  pro- 
vinces   both  for  the  form  and   matter  of   their  man* 

dme  code. 

» 

The  Romans y  it  is  true,  after  the  firft  Punick  war, 
ccmftantly  maintained  a  fleet ;  but  long  after  that  time, 
even  in  the  year  of  the  city  563,  it  was  obferved  of 
them,  that  they  were  very  unfldlful  in  the  art  of  navi- 
gadoH*     One  of  their  own  hiftorians,  who  flourifhed  at  roiybiui, 
the  time  of  the  fecond  Punick  war,  and  who  was  tutor 
to  the  great  Scipioy  juftly  remarks,  that  at  no  period  did 
they  ever  make  any  figure  at  fea.as  a  commeixial  power. 
Even  when  they  arrived  at  their  higheft  perfeAion  in 
naval   (kill,  their  fleets  were  never  employed    for   the 
purpofes  of  trade,  in  the  difcovery  of  new  flates,  or 
eftablifhing    commercial    int^rcourfe    with    thqfe    they 
already  knelv. '  The  greateft  extent  of  their  commerce 
was  to  brin^  to  the  market  of  Rome  that  corn,  which 
they  coUefiSed  in  the  various  granaries  of  Sicily^  AfricUy 
and  Egypt.     Upon  all  other  occafions   the  bufmefs  of 
their  fleet  was  to  overawe  the  conquered,  and  to  tran- 
^rt  to  Rome  the  fpoils  of  ruined  provinces.     In  fuch 
a  ftate  of  commerce,  it  is   impofllble  that  infurances 
-could  exift  ^  and  we  have  already  quoted  the  opinion  5,,  TiyW, 
of  a  refpeftable  author  to    fliew  that  they  were   un-  «t^«p»*« 
known. 


There 
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There  are  feveral  reafons  applicable  to  all  the  an« 
cient  maritime  powers,  which  feem  to  prove  to  demoii'» 
ftration,  that  iiifurances  were  not  in  ufe.  We  have  feen^ 
that  infurances  are  only  introduced  where  comnierce  is 
widely  extended.  The^  commerce  of  the  ancients, 
compared  with  modem  times,  could  not  be  very  con- 
fiderable,  as  it  was  chiefly  confined  within  the  Mediter" 
Anderfon*s  raneatij  EgeoHy  and  Euxine  feas ;  to  which  they  were 
c^mcrae.  Compelled  more  from  neceflity  than  inclination.  Car^ 
thage  in  all  her  glory  had  not  arrived  at  any  great  de* 
gree  of  perfe&ion  in  the  art  of  fhip  biuMing.-  VefTels 
of  the  beft  conftru£lion  at  that  time  could  only  be  na^ 
vigated  with  oars,  or  when  they  had  a  fair  wind  on  a 
Montcfq.  fmooth  fea-t  they  might  be  built  of  green  timber ;  and 
Lofv»iiv!lf .  in  cafe  of  a  ftorm,  could  run  afhore  under  any  cover, 
'*  '  ^'  or  upon  any  beach  that  was  free  from  rocks  :  in  ihort, 
they  were  merely  gallies,  and  were  managed  with  the 
greater  difficulty  on  account  of  the  pofition  of  the  fails, 
and  the  mode  of  rigging  praftifed  in  thofe  days.  This 
could  not  fail  of  proving  a  confiderable  obftacle  to  the 
extenfion  of  commerce.  But  when  we  confider,  in  ad* 
dition  to  the  bad  conflruflion  of  their  fhips,  that  the 
ancients  were  utterly  ignorant  of  that  unerring  guide, 
the  mariner's  compafs,  (the  honour  of  inventing  which 
was  referyed  for  more  modem  times,)  by  reafon  of  which 
they  durft  not  venture  out  of  fight  of  land,  for  fear  of 
being  overtaken  by  tempefls,  and  being  left  at  large 
in  the  boundlels  ocean,  their  commerce  could  not  have 
been  great ;  although  we  are  even  led  to  admire 
the  progrefs  which  they  made  in  commercial  aflfairs. 
It  is  true,  that  many  diftant  naval  expeditions  were 
made  under  all  thefe  difadvantages,  which  often  proved 
fatal  to  the  adventurers  (a).     Thefe  expeditions,  how- 

(tf )  Huet,  bifliop  of  AvfdncheSy  in  Iiis  very  inftru^ive  and  en- 
tertaining treatife  on  the  commerce  and  navigation  of  the  ancients 
has  with  infinite  hbour  and  accuracy  colle6ted  the  moil  remark- 
able fads  on  this  head.     Ch.  8. 

ever. 
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ever,  could  add  litde  or  nothing  to  their  maritime  or 
geographical  ikill,  in  which  the  ancients  were*  certainly 
very  deficient,  on  account  of  the  neceffity  they  were 
always  under  of  coafting  the  fhores,  for  want  of  a  better 
guide ;  and  indeed,  the  fliores  were  the  only  compafs.  Moateft. 
Thefe  obfervations  are  not  intended  to  detrad  from  l^'^' 
that  merit,  which  has  been  already  allowed  to  the  an- 
cients for  their  naval  exertions ;  becaufe  they  are  founded 
merely  on  a  comparifon  of  their  powers  and  knowledge 
in  thofe  arts  with  improvements  of  the  modems,  and 
are  adduced  to  (hew  that;  under  fuch  difadvantages  and 
bbftades  to  the  extenfion  of  their  trade  and  commerce, 
it  was  impoifible  that  infurances  could  be  at  all  known 
to  the  ancient  world. 


M.  Emerigon  agrees,  that  the  contrad  of  infurance.  Preface  to 

hitw    "^ 


as  it  is  underftood  at  this  day,  was  not  in  ufe  amongft  J*  ^  * 


the  Romans ;  bat  he  thinks  he  dlfcovers  fome  traces  of 
it  in  the  hiflory  of  that  people.  The  firft  inftance 
given  by  this  learned  writer  is  this,  that  about  the  time 
of  the  fecdnd  Punick  war,  thofe  who  had  undertaken  to 
fupply  the  troops  in  Spain  with  provifions  and  military 
ftores,  made  it  a  previous  condition  that  the  republic 
ihould  be  at  the  hazard  of  exporting  them,  according 
to  the  words  of  Livy^  **  Ut  qua  in  naves  impofuiffent^  ab  Liiy,  nb. 
**  hojiiunij  tempejlatifve  vi^  publico  per iculo  effenU^*  But  ^^'**''*^ 
with  all  deference  to  fo  great  a  name,  this  feems  to  bear 
no  refemblajice  to  the  contrad  of  infurance ;  for  it  is 
nothing  more  than  every  well  regulated  ftate  is  bound 
to  do  by  the  des  of  natural  juftice.  It  is  equitable  and 
right,  that  thofe,  who  in  times  of  public  danger  ap- 
propriate  their  private  wealth  to  the  advancement  of 
the  public  fervice,  ihould  be  reimburfed  from  the 
purfe  of  the  ftate  for  the  private  loffes  they  may  fuftain. 
This  indeed  is  the  rule  of  condud  between  man  and 
man :  for  when  one  man  nurchafes  goods  of  another  to 
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be  fent  abroad,  was  it  ever  fuppofed  that  the  feller  wai 
to  run  the  riik  of  the  voyage :  or  that  if  the  goods 
perilled,  he  was  never  to  be  paid?  If  fuch  a  do£hine 
were  to  prevail  in  any  country,  the  ftate  could  only  be 
Aipplied  with  necefTaiaes  in  time  of  war,  by  means  of 
extortion,  rapine,  and  violence. 

Another  inftanee  given  by  Emerigon  is  a  ftory,  which 
we  find  recorded  by  Livy^  of  fome  men  who  were 
charged  with  the  care  of  exporting  provifions  for  the 
army,  and  who,  quia  publicum  periculum  erat  a  vi  tern^ 
fejlatis  in  its,  qua  fortarentur  ad  exercitus^  endeavoured 
by  fraud  to  deftroy  the  fhip,  and  then  told  the  direc* 
tors  of  the  ftate,  that  many  very  valuable  articles  were 
on  board ;  whereas  they  had  taken  care  to  fend  out 
very  old,  rotten  fhips,  in  which  were  a  few  commodities, 
and  thofe  of  fmall  value.  That  part  of  this  ftory 
which  is  material  to  the  prefent  enquiry,  has  already 
met  with  an^  anfwer  in  what  was  faid  upon  tKe  laft  quo* 
tation:  and  the  propriety  of  a  government's  indem* 
nifying  thofe  who  might  fuffer  in  the  public  fervice, 
is  ^not  at  all  altered  by  the  mifcondud  of  fome  in*' 
dividuals  {a). 

The  next  inftanee  is  from  one  of  Cicero^s  epiftles, 
and.  is  of  a  dijQFerent  nature  from  thofe  laft  mentioned ; 
becaufe  here  Cicero  feems  to  wifli  that  the  property  in 
queilion  ihould  be  fecured,  not  only  far  himfelf,  but: 
alfo  for  the  people  of  Rome.  Cicero^  having  gained  a 
vidory  in  Cilicia^  and  the  civil  war  between  Citfar  and 
Pompey  being  then  a  matter  almoft  unavoidable,  wrpte 

{a)  Tt  has  been  truly  obfervedby  Mr.  Millar,  thatio  thefe  in* 
ftances  from  the  Roman  hiftorianB,  bo  mention  it  made  of  f^pemium 
paid  by  the  merchant  for  the  hazard  undertaken ;  and  that  they  are 
rather  to  be  confidered  as  examples  of  a  bounty  offeced  by  the  pub-.: 
lick^  than  of  a  mutual  contraft* 

to 
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to  Caninius  SaJluJiius  at  Laodicea^  in  which  letter  he  Fer^urcn'f 
ufes  thefe    words :    *'  Laodicea  nie  prades  accepturum  tbl  Rom. 
arhitror  onmis  pecunia  publica,    ut  et  rnibi  et  populo  ^^^f^ 
cautum  Jit  fine  veSiura  periculo.^*     From  this  paflage 
it  is  inferred  that  Cicero  alludes  to  an  infurance.     I  own^ 
from  the.  meaning  of  the  word  prades^  and  from  the 
fituation  of  affairs  at  Rome^  it  feems  as  if  Cicero  wiihed 
rather  to   find  fome  fecure  and    fubftantial  perfon  at 
Laadiceaj  in  whofe  care  and  cuftody  he  might   leave 
this  money  till  more  peadeable  times ;  and  it  ,is  ^ery 
unlikely  that  in   fuch  a  troublefome  conjuncture   he 
fliould  be  defirous  of  bringing  a  great  treafure  to  the 
£:ene  of  fa&ion  and  confufion,  efpecially  as,  in  a  letter  .  . 

to  his  friend  Atticus,  he  declares  himfelf  at  a  great  lofs  ^^*^p  "^ 
to  know  what  line  of  condud  he  ought  to  purfue.     But  "b-  ?.  * 
even  if  he  wiflied  to  bring  it  to  Romej  the  mode  he  *'*  *  *' 
propofed  feems  more  like  the  modem  bill  of  exchatige, 
than  a' policy  of  •  infurance  (^).     Befides,  unlefs    this    »  * 

jpedes  of  contrad  was  at  that  time,  tolerably  well  un« 
deritood,  Salluji^  the  peifon  to  whom  he  wrote,  would 
have  found  confiderable  difficulty  in  comprehending 
his  meaning  from  the  fingle  fentence  in  his  letter  which 
has  been  mentioned ;  and  if  it  were  well  known,  is  it 
poffible  to  fuppofe  it  would  not  have  obtained  a  place 
in  their  code  of  laws  ? 


But  the  paflage  upon  which  thofe,  who  contend  for  ^^^n 
the  antiquity  of  this  branch  of  commerce,  have  chiefly  Maiyw. 

•  {a)  Since  I  publifhcd  the  firft  edition  of  this  work  I  have  looked 
into  Mclmotb^s  tranflation  of  Cicero's  epiftles  ;  and  I  am  happy  to 
find  that,  without  knowing  I  had  fuch  an  authority,  I  have  put  the 
£uae  fenfe  upon  this  paflage  which  that  elegant  tranflator  had  done 
be&re  me.  .^The  whole  fentence  is  tranilated  thus:  **  Ipurpofe.to 
"  leave  the  money  at  Laodicea^  which  ihall  arife  from  the  fale  mi 
"  thoCie  fpoils,  and  to  takefecurity  for  its  being  paid  in  Rome :  in 
**  order  to  avoid  the  hazard  both  10  myfelf  and  the  commonwealth 
«f  of  coDTeying  it  io  fpeqe.'' 

c  relied. 
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relied)  is  one  to  be  found  in  Suetonius^  in  the  eighteefltfik 
chapter  of  his  life  of  Tiberius  Claudius^  the  fifth  em- 
peror of  Ronie.  *'  Negotiaforibus  ccrta  lucra  pr^ofuit^ 
**  fufcepto  in  fe  damno^  ft  cui  quid  per  iempejiaies  acci^ 
^*  d^etJ*  This  fentence  wholly  unconnefted  feems  to 
convey  fucli  an  idea  ;  but  we  muft  attend  to  the  con- 
text in  order  to  underftand  it»  This  relates  merely  to 
the  com  trade ;  for  as  the  Roman  territory  was  not 
fufEcient  to  fupply  enough  for  the  confuniprioft  of  the 
city,  it  became  abfoluteiy  neceflary  to  give  great  en- 
couragement to  this  branch  of  commerce :  nay  it  waa;/ 
z,  political,  not  a  mercantile  concern,  for  the  very 
exiftence  of  the  empire  depended  upon  it.  It  was  this 
circumibnce  which  induced  the  emperor  to  pay  fuch 
regard  to  this  branch  of  trade,  to  propofe  bounties,  and 
to  confer  certain  privileges,  the  certa  lucra^  of  which 
Suetonius  fpeaks,  upon  thofe  who  would  yefiture  out  ta 
cif ii  Uw^  fea»  for  the  public  fervice  in  the  midft  of  winter.  Dr. 
^Taylor  tells  us,  that  a  private  confideration  alfo  had 
fome  weight  with  Claudius  upon  this  occafion  ;  fot 
that  once,  in  a  great  fcarcity  of  provifions,  he  was  at- 
tacked in  the  forum  by  the  populace,  and  fo  difagree- 
ably  treated  with  abufe,  and  crufb  of  flak  bread,,  that 
ke  with  great  difficulty  efcaped  through  fome  private* 
paiTage ;  from  which  time  he  made  it  his  great  care 
and  concern  to  get  com  imported,  even  in  the  winter. 
^  to  the  rifk  which  Suetonius  fays'  the:  emperor  took 
upon  himfelf,  it  is  to  be  obferved,  that  although  the 

fliips  were  private  property,  yet  they  would  not  havQ 
gone  to  fea  in  the  dangerous  feafon  they  did,  had  it 
not  been  for  the  public  fervice,  and  to  provide  pro- 
i^ifions  for  the  ufe  of  the  vfhole  city.  This  bemg  thp 
cafe,  we  have  already  lliewn,  that  it  would  be  contrary 
to  the  firft  principles  of  juftice  and  equity,  and  to  tlie 
prance  followed  at  this  day  by  all  governments  which 

are  faunded  on  jufl:  principles,  Co  alloM^  fud^  lofles.  to 

firfl 
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fa31  upon  individuals  {a).    From  what  has  been  faid  it 
appears   evident,   that  the  Romans  had  no  knowledge 
of  infurances  \  \vl  addition  to  which  both  Grotius  and  ^^^jff^ 
Bynkerjhoek  have  6xprefsly  declared,  that  among  the  ^^  J-  «*p- 
ancients  this  contrad  was  unknown  ;  the  latter  of  whom    Byi>k 
ufes  thefe  expreffions  :  *'  Adeo  tamen  Hie  contra^us  olim  pSud,  uk. 
**  fuii  incognitus^  ut  net  noTiien  ejusy  nee  rem  ipfam  injure  **  *'*^  *'* 
**  Roniano  deprehendas  {ti).^* 

But  to  whatever  degree  of  excellence  the  Romans 
attained  either  in  literature,  commerce,  or  any  of  the 
refined  arts,  they  all  vifibly  declined  when  the  Roman 
empire  was  overrun  by  the  baroarians;  or,  perhaps 
it  may  be  faid  with  greater  propriety,  that  they  were 
overwhelmed  and  loft  with  that  power  which  had 
raifed  them  to  be  the  objeft  of  public  attention  and 
notice.     For  in  times  of  public   ruin  and  4^foIation, 

(a)  The  obfenrations  here  made  feem,  upon  examination^  to  b^ 
agreeable  to  the  ideas  of  Dr.  Taylor^  the  prefident  Montefquieuy  and 
Mr.  Scbomiergf  upon  the  fame  fubjefl.  See  alfo  the  opinion  of  a 
feamed  civilian,  Langenhect  of  Hamburgh^  in  Magen*^  Effay  on  in- 
furatttes.     Vol.  i.  p«  i . 

(3y  By  a  late  work  of  M.  De  PauWf  'miii\i:d,RechercBes  Phtlofo* 
plAquitJur  let  Grta^  it  is  manifeft  that  the  jitheniaru  were  well  ac« 
quainted  with  the  nature  of  bills  of  exchange ;  and  this  learned 
foreigner  feems  to  think  it  a  matter  of  uncertainty  whether  the  in« 
furance  of  ihips  was  ever  pradifed  among  them. :    but  he  fays  it  is 
clear  that  barratry  was  rfot  unknown  to  them.     I  am  inclined,  how- 
ever,  to  think  with  jGrotiui  and  Bynker/hoekf  that  this  contradl  was 
at  much  unknown  to  that  great  people  as  to  the  reft  of  the  ancient 
world.     If  this  had  not  been  th^  cafe,  can  it  be  fuppofed  that  we 
(hould  find  no  trace  of  it  in  their  hiftory,  the    fpeeches  of  their 
orators  or  their  laws  ?     Is  it  not  as  likely  to  have  been  mentioned^ 
«t  biUs  of  exchange  ;  and  particularly  when  barratry  was  mentioned* 
if  this  cofltrad  had  had  an  exiftence,  would  it  not  have  been  ftated* 
on  whom  theiofs  was  to  fall  ^    Befides^  the    inftance  given  of  bar« 
ratry  by  M.  De  Pauw  is  not  what  we  call  barratry  in  England  ;  for 
the  cafe  put^is  a  cafe  of  fraud  committed  by  the  owners,  who,  by 
Ae  latr  of  England^  cannot  commit  balrratry,  nvhtch  U  a  crimhal  d9 
^  the  captain f  to  the  prejudice  of  bis  Qvmers^  and  witbout  their  privity 
•r  toi^tnt, 

c  3  when 
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when  war  rears 'its  ftandard,    lays    wafte   cities,    and. 
tramples    on    the    noblefl    improvements,  it  is  impof- 
fible  for  commerce  to  bold  its  ftation,  or  to  flourifh  in 
the  midll  of  contention  ^  and  tumult. 


Hume* 


^  Oo  y  of 
Commerce, 

f  •  S^,  20. 


It  is  the  obferration  of  a  profound  modem  hiftorian^ ' 
that  there  is  an  ultimate  point  of  depreilion,  as  well  as 
of  exaltation,  from  which  human  affairs  naturally  re« 
turn  in  a  contrary  progrefs,  and  beyond  which  they 
feldom  pafs  in  their  advancement  or  decline.  This 
was  the  cafe  with  refpeft  to  commerce.  When  the 
repeated  incurfiorlis  of  the  Barbarians  had  ravaged  the 
Roman  empire,  and  had  checked  every  liberal  im^ 
provement,Nfome  people  forced  by  neceffity,  or  led  by 
inclination,  took  (helter  m  a  few  marfhy  iilands  that  lay. 
near  the  coaft  of  Italy ,  and  which  would  never  have  been 
thought  worth  inhabiting  in  time  of  peace.  This  hap- 
pened in  the  fixth  century ;  and  at  the  firft  fettling  .  of 
thefe  wanderers,  they  had  certainly  no  other  objeft  in 
view,  than  that  of  living  in  a  tolerable  degree  of  fecurity 
from  their  enemies,  and  of  procuring  a  moderate  fub- 
fiftence.  As  thefe  iflands  were  divided  from  each 
other  by  narrow  channels,  and  thofe  channels  were 
fo  encumbered  by  fhallows,  that  it  vitis  impoflible  for 
fti-angers  to  navigate  them,  they  found  that  fecurity 
which  they  wiflied  j  and  by  uniting  among  themfelve* 
for  the  fake  of  improving  their  condition,  they  became 
in  the  eighth  century  a  well  eflabliflied  republic.  This, 
though  it  may  appear  ftrange,  was  the  origin  of  the, 
famous  republic  of  Venice^  which  foon  became  a  great 
commercial  povvcr ;  for,  from  the  firft  moment  that  thofe 
people  took  poffeffion  of  the  iflands,  neceffity  made  them 
extremely  attentive  to  commerce;  the  firft  beginning 
of  which  was  naturally  fiihing.  Next  to  fifhing,  tliey 
began  to  trade  in  fait,  many  pits  of  which  were  dif* 
covered  in  their  own  iflands;    and  at  laft  tkeir  city 
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.gradually  became  the  magazine  for  the  merchandize  of 
the  neighbouring  continent  on  all  fides,  and  they  them- 
felves  the  general  carriers  of  Europe.  Thus  to  the 
people  of  Italy  J  and  to  thofe  of  Venice  and  Genoa  in 
particular,  we  are  to  attribute  the  re-eftablifliment  of 
commerce.  Of  the  caufes  which  contributed  to  its 
Tevival,  it  remains  to  fpeak. 

Various  caiifes  concurred  to  revive  the  fpirit  of  com- 
merce and  to  renew,  in  fome  degree,  that  intercourfe 
between  nations,    which  during  the  period  oi  Gothic  ,    - 

ignorance  and  barbarity,  had  been  much  interrupted. 
The  religious  wars  of  the  eleventh  century,  called  th? 
Crufades,  by  leading  many  from  every  part  of  Europe 
into  Afiai  opened'  an  extenfive  communication  be- 
tween the  Eaft  and  Weft;  and  though  the  avowed 
purpofe  of  thefe  expeditions  was  conqueft,  and  not 
commerce ;  though  the  iffue  of  them  proved  as  unfor- 
tunate, as  the  motives  for  undertaking  them  were  wild 
and  enthufiaftic,  yet  their  commercial  effects  \Vere 
beneficial  and  laftin^.  For  the  firft  armies,  which 
ranged  themfelves  under  the  banner  of  the  Crofs,  having 
been  •  led  through  a  vaft  extent  of  country,  and  having 
fuflfered  fo  much  from  the  length  of  their  march,  and  * 
the  barbarifm  and  inhofpitality  of  the  people  inhabiting 
thofe  countries  through  which  they  travelled,  others 
were  deterred  from  taking  the  fame  courfe,  and  chofe 
rather  to  go  by  fej^,  than  encounter  fo  many  hardfhips. 
Venice  J  Genoa^  and  Pi/ay  fumiflied  jthe  tranfports  to  con-  Robertf^n^i 
vey  the  troops :  and  it  is  reported,  that  the  fums  were  cii*c7,&c,''* 
immenfe  which  they  received  merely  for  freight.  Be- 
fides  this,  the  Crufaders  contraded  with  them  for  fup- 
plies  of  military  ftores  and  provifions ;  their  fleets  ho- 
vered on  the  coaft ;  and  by  fupplying  the  army  with 
whatever  was  wanting,  they  engroffed  all  the  advantages 
ariling  from   this  branch   of  commerce.     Thefe   ftatcs 

c  3  were 
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were  alfo  benefited  by  the  fuccefs  which  attended  the 
arms  of  thefe  religious  and    enthufiaflic  heroes ;    for 
there  are  charters  yet  extant,  containing  grants  to  the 
Venetian y  Pifans^  and  Genoefe^  of  great  privileges  in  the 
various  fettlements  which  the  Chnftians  had  gained  in 
jifia.     When  the  Crufaders  feized   Conjlantinopley  the 
Venetiam^  who  had  planned  the  enterprize,  transferred 
to  their  own  ftate  many  of  the  valuable  branches  of 
commerce,    which   had    formerly  centered  in  Conjian- 
iinople.    Another  great  caufe  of  the  revival  of  com- 
merce, was  the  invention  of   the  Mariner's  Compafs^ 
which,  by  rendering  navigation  more  fec«re  as  well  as 
more  adventurous,  facilitated  the  communications  be- 
tween remote  nations,  and  brought  them  nearer  to  each 
other.     The  honour  of  this  invention,  fo  beneficial  to 
mankind,  has  been  claimed  by  the  French ;'  and  their 
claim  has  been  allowed  by  feveral  authors,  and  main- 
tained by  a  celebrated  writer  of  their  own.     In  this 
^«^J»*«*»  opinion    perhaps    national    partiality    may    have  fome 
vol.  i.  p.      weight.      Mofl  authors,  however,   agree  that  the  in- 
ventor was  Flavio  de  Gioia^  a  native  of  Amalfi^  an  an- 
cient commercial  city  in  the  kingdom  oi  Naples  {a). 


Tnit^  da 


desAncienty 
cap.  la 
Andcrf. 
f  Htftory  of 


«44- 


It  IS  evident,  that  almoft  all  the  commerce  of  Europe j 
in  thofe  days,  centered  amongfl  the  Italians.  As 
they  at  that  time  carried  on  and  eftablifhed  a  regular 
trade  with  the  Eaft  in  the  ports  of  Egypt ^  and  drew 
from  thence  all  the  rich  produce  of  India ;  it  is  rea- 
fonable  to  fuppqfe,  that  in  order  to  fupport  fo  exten- 
five  a  commerce,  thcfe  induflrious  and  ingenious  people 


Anderfon*! 
Introd. 
fo\.  edit. 

F-7. 


(a)  It  appears  from  AndtrfQii^  that  fome  people  had  fuppofed  that 
tlie  conquefts  of  Charlemagne  in  Italy ^  towards  the  end  of  the  8th 
century,  and  his  fubfequcnt  edablKhnient  of  Chriftianity  in  the 
Weftem  and  Northern  pans  of  Germany,  contributed  greatly  to  the 
revival  of  commerce.  In  what  I  have  faid  upon  this' fubje£t»  I  chofe 
rather  to  follow  the  fleps  of  a  very  elegant  and  profound  hiflorian 
of  mbdem  times.     Robertfotik\  View  of  Society,  &:c. 
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vf&re  the  firft  who  introduced  infuranges  into  the  fyftem 
of  mercantile  affairs*     It  is  true,  there  is  no   dired  au- 
thority to  warrant   a  pofitive  affertion,  that  they  were 
the  inventors  of  this  Idnd  of  contract :  but  it  is  certain, 
that  the  knowledge  of  it  came  with  them  into  the  dif- 
ferent maritime  ftates,  in  which  parties  of  them  ijettled : 
and  when  it  is .  admitted  that  they  were  the  carriers, 
manufadhirers,  and  bankers  of  Europe^   it  is  probable 
that  they  alfo  led  the  way  to  the  eftablilhment  of  a  con- 
trad,  which  is  fo  effentially  neceffary  to  the  fupport  and 
cultivation  of  commerce.     It  has,  however,  been  afferted 
by  writers  of  the  French  nation  (^),  that  infurance  dates  j^^c  j,^ 
its  origin  in  the  year  1182,  and  that  it  was  introduced  Tf?^j[f' 
by  the  Jewsj  who   were,  banifhed  from  France  about  Gunion, 
that  period,  and  who  took  that  method  to  facilitate  and 
fecure  the  removal  of  their  effefts.     They  proceed  to 
fay,  that  the  Lombards^  who  were  not  idle  fpeflators  of 
this  contrivance,   adopted  it,  and  in  a  fhort  time  im* 
proved   it   confiderably.     It   is  not  very '  neceffary  to 
enquire  into  the  truth  of  this  fad,  nor  indeed  are  there 
materials  to  enable  us  to  do  fo :    but  it  is  obfervable 
that  the  Prefident   Montefquieu  mentions  that  the  Jews  g^  .^  ^ 
upon  this  occafion  invented  bills  of  exchange  ;  but  does  ^'>»«*  '**• 
not  fay  a  fyllable  of  policies  of  infurance.     It  is  agreed, 
however,  that  if  the  Lombards  were  not  the  inventors, 
they  were  at  leaft  the  firft   who  brought  the  co^trad 
of  iiifurance   to   perfedion,    and   introduced  it  to  the 
world  (Ji)* 

(fl)  Anderfon  fays,  the  Jews  were  baniftied  from  France  in  1 143. 
AnierfofC%  Hiftory  of  Commerce,  vol.  i,  p.  82.     But  I  believe  fuch  , 

an  event  twice  took  pl^c  in  chat  kingdom. 

[hi)  I  am  aware  that  feveral  learned  men  are  of  opinion,  that  in- 
furances  were  of  an  earlier  date  than  is  here  afcribed  to  them.  On 
a  fubje£k  where  fo  muph  obfcurity  mull  neceffarily  exift,  I  am  by  no 
•inea  18  tenacious  of  my  opinion  ;  but  the  inclination  of  my  mind 
is  tp  adhere  to  the  idea  that  the  Lombards  were  the  inventors.  See 
alfo  Mr.  Millar* 9  IntroduAion. 

c  4  Before 
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Before  we  come  to  confider  the  amazing  improve- 
ments which  have  taken  place,  with  refpeft  to  this 
bi'anch  of  commerce,  in  our  own  comitry,  in  thefe 
flays,  it  will  be  expefled  that  fome  notice  fhould  be 
taken  of  thofe  maritime  codes,  and  naval  regulations, 
which  have  dijfUnguiftied  the  modem,  no  lefs  than  the 
laws  of  Rhodes  did  the  ancient  world. 

To  the  people  of  Anialfi  we  are  indebted  as  well  fof 
the  fir(l  code  of  modem  fea  laws,   as  for  the  invention 
Vol  i.  p.     of  the  compafs.     We    learn   from  Anderfon^  that  the 
city  of  Amalfi^  fo  long  ago  as  the  year  1020,  was  fo 
famous  for  its  merchants  and  fhips,  that  its  inhabitant^ 
at.  that  time  obtained  from  the  Caliph  of  Eg'jpt  a  fafe 
^onduft,  to  enable  them  to  trade  freely  in  all  his  dor 
minions ;  and  they  alfo  received  from  him  feveral  other 
'  diftinguifhed    privileges.      It  was  towards  the  clofe  of 
that .  centiiry,  ahat  they   promulgated   their   fyftem  of 
marine  law,  which,  from  the  place  of  its  compilation, 
received  th^  denomination  of  Tabula  Amalfitana.     This 
table    fuperfeded    in   a  great  meafure  the  ancient  Ju^ 
Rhodianupi^    and    its    authority  was  acknowledged  by 
"all   the   ftates  of  Italy ^   for    fome    centuries.     But  a^ 
^    trade  increafed  very  rapidly  in  other  cities  on  the  coafl 
of  the  Mediterranean  fea,    they   became   unwilling   to 
receive  laws  from  a  neighbouring  ftate,  which  they  now 
•  equalled,  if  not  furpaffed,  in  the  extent  of  their  naval 

eftablifhments.  Every  one,  therefore,  began  to  ere£t 
a  tribunal,  in  order  to  decide  all  controverted  points, 
according  to  laws  peculiar  to  itfelf ;  but  ftill  referring, 
in  matters  of  higher  moment,  to  the  former  rule  of 
riclion,  the  Amolfiian  code.  From  fuch  a  variety  of  laws, 
as  mull  neceflarily  be  the  confequence  of  each  ©f  the 
Italian  ftates  becoming  its  own  legillator,  fo  much  dif- 
crder  and  confufion  arofe,  that  general  convenience 
at:lcUl  con:)pcllcd  them  to   do  that,  which  jealoufy  of 
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eau^  others  power  an4  growing  commerce  would  for 
ever  have  prevented  them  from  effefting ;  and  at  a 
general  affembly  it  wa^  agreed  to  digefk  the  laws  of 
all  the  feparate  communities  into  one  hody.  Every 
regulation  therefore,  which  was  thought  to  be  foimded 
in  juftice  either  in  the  laws  of  Marfeilles^  Pj/J^,  Genoa, 
Venice  J  or  Barcelona,  was  coUefted  into  one  mafs,  and 
publifhed  in  the  1 4th  century,  under  the  title  of  Con- 
folato  del  Mare.  A  French  writer  Sur  la  Saijie  des  Habnnw 
Baiimens  neutres,  fpeaks  cf  this  produdion  in  a  very 
unfavourable  way ;  and  catTs  it  a  rude  ill-formed  mafs 
.  of  maritime  and  pofitive  regulations,  of  oi'dinarices 
of  the  middle  ages,  and  of  private  decifions.     Indeed  • 

when   we    confider    that   this  was  a  compilation  from 
the   various  regulations  of  fo  many  different  dates,  it 
could  not  excite  much  furpiife,  if  it  really  merited  the 
cenfure  of  this  author.     But  upon  examination  it  is  a 
woit  of  confiderable  merit ;    the  decifions  it  contains  ^    ' 
are  founded  on  the  laws  of  nations ;    it  has  been  re»  Vinn?«f  i« 
cdved  and  allowed  to  have  the  force  of  law  in  every  J*^|""^ 
part  of  Italy ;    and  it  is  the  fource   from  whence  the 
people  of  that  country,  as  well  as  thofe  of  Spain  and 
Trance,  have  been  faid  to  derive  many  of   their  bell 
marine  regulations.     Unfortunately   too,  Emcrigon  has  Emer-^OT. 
difcovered,   that   becaufe   one    of'  the  chapters  in  the  ^,'\!*"* 
Confolato  del  Mare  overturns  fome  favourite  fyftem  of 
this  learned  author,  he  is   out    of  humour   with  the 
whole    compofition.      One   thing,    however,   is  clear, 
that  neither'  the  Con/plafo  del  Mare,  nor  the  Amalfitan 
code,  upon  which  it  is  founded,    contains    any  thing 
upon  infurance  law,  fo  that  we  have  here  another  cou 
firmation  of  the  idea,  that  this  contraft  was  not  a  pro- 
duction of  very  ancient  times  (a). 

{a)  In  what  I  have  faid  upon  the  Amaljilan  code,  I  have  fotini 
fliyfelf  extremely  indebted  to  Mr,  Schopiherg^^  very  ingfnious  obfe^r 
Y§tioi)6  upon  that  fubje'd,  in  his  treatife  on  tlie' maritime  laws  of 
BModes.    '         '  • 
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X  he  fpirit  of  commerce  was  not,    however,    con^ 
fined  to  the  South  parts  of  Europe ;  it  now  began  to 
ea^tend  itfelf  among   the   inhabitants   of   the  Weftem 
coafk.     But  whatever  maritime  regulations  they  might 
have  eftablifbed  among  themfeives,   they  were   found 
not  to  be  fuiEciently  extenfiye  for  the  commercial  in- 
tercoi^rfe  which  began  to  take  place  in  thofe  countries 
in  the  courfe  of  the  1 2th  century.     Accordingly,  about 
the  year  1194,  Richard  the  Firft,  king  of  England^  on 
his  return  from  his  wild  expedition  to  the  Holy  Landj 
having  ftaid  to  rcpofe   hinrfelf    for  fome  time  at  the 
ifle  of  Olerorij  in  the  Bay  of  Bifcay^  an  illand  which  he 
inherited,  in  right  of  his  mother,  whofe  portion  it  was 
in  marriage  with   his  father  Henry  the  Second,  gave 
orders  for  the  compilation  of  a  maritime  code.     Some 
f/r*\n**ihc  ^uAors   fuppofe    that   the    hardfhips   and  dangers,  tp 
which,  in  the  courfe  of  his  expedition,  he  faw  adveni> 
turers.  by  fea  were  expofed,  induced  him  to  promuU 
gate  a  law,  by  which    their   condition  might  be  ren* 
dered   more   comfortable.     Others  imagine,  and  pro- 
bably  th<^  fuppofition    is   better  founded,    thait    the 
great  intercourfe  between  his  EngUJb  and  French  fub-% 
jeds,  and  their  allies,  required  a  certain  general  fyftem 
of  fea  law,  for  the  more  fpeedy   and   impartial  deter-, 
mination  of  all  difputes  which  might  occafionally  arife. 
The  laws  of  Oleron^  therefore,  which  are  in  fubftance 
but  an  abftraft  of  the  old  Rhodian  laws,  with  fome 
additions  and  alterations,  accommodated  to  the  pra£tice 
of  that  age,  and  the  cuftoms  of  the  Weftem  nations, 
werepropofed  as  a  common  ftandard  and  meafure  for 
the  more  equal  diftribution  of  juftice  among  the  people 
of  diflcrent  governments.     Thefe  excellent)  regulations 
were  fo  much  efteemed,  that  they  have  been  the  model 
on  which  all  modern  fea  laws  have  been  founded  ;  and 
two  dlftinguilhed  nations   have  contended  for  the  ho- 
nour of  their  produdion.     France^  jealous  of  -the  luftre 
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ivfaich  the  Englijh  juftly  derived  from  the  produftlon  of    x 
this  code,  with  much  anxiety  claims  this  honour  to  her- 
felf ;  and  very  diftinguifhed  authors  have  flood  fortb 
the  champions   of  her  claim.     The  fubftance  of  theii*  cietnc 
argument  is,  that  Eleanor ^  wife  of  Henry  Second,*  king  deTXTr^ 
dEnglandy  and  Duchefs  of  Guyenne^  returning  from^  the  ^^^*J^ 
Holy  Landj  and  having  feen  the  beneficial  effefts  of  thte 
Confolato  del  Mare,  ordered  the  firft  draught  of   the 
judgments  pr  laws  of  Oleron  to  be  made :  that  her  fon 
Richard  the  Firft ^    returning  from  the  fame  expedition^ 
enlarged  and  improved  what    his    motlier  had   begun ; 
that  they  were  certainly  intended  for  the  ufe  of  the 
French  merely,  becaufe  they   were    written  in  the  <^ld 
Gafcon  French^  without  any  mixture  of  4he  Norman  cr 
Englifh  languages :    that  they  conftantly  refer  for  ex- 
amples of  voyages  to  Bourdeaux^  St.  Malo^  and  other 
fea-ports  in  France;    never   to  the  Thames^  or  to  any 
port  of  England  or  Ireland :  and  that  they  were  made  , 
by  a  Duchefs  and  Duke  of  Guyenne^  for  Guyenne^  arid 
not  for  their  kingdom  of  England.     One  of  thefe  learn'-  Vaiiii. 
ed  writers  adds  a  reafon,  which  he  thinks  very  con- 
clulive,  to  prove  that  thefe  Jaws  were  of  French  extrac* 
tion  ;   namely,  that   froin   their  firft  appearance,  theit 
decifions  have  been  treated  with  extreme  refpeft  in  the 
courts  of  France. 

In  thefe  days,  it  is  very  'immaterial  whether  France 
or  England  is  entitled  to  the  honour  they  refpeftively 
claim,  and  I  Ihall  not  tire  the  reader  with  any  argu- 
^ment  upon  the  point  (a). 

Anderfon  in  his  hiftory   of  commerce  has  exprefely  v«i  i.  p. 
ftated,  but-^he  does  not  adduce  any  authority  in  fuppcrt  ^^ 

{m)  For  the  arguhients  in  Iav6ur  of  the  Englifh  claim,  the  reader 
aciay  confult  SeldetCt   Mare  Claufum^  lib.  2.  cap.  24.      Mr.  Juft. 
Blachfioni?^  Commentaries,  vol.  i.  page  ^iS,      9cbomberf%   Obfer. 
jvations,  «age  88 . 
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of  his  opinion,  that  the  laws  of  Oleron  treat  of  in-» 
furances.  I  have  read  them  repeatedly  with  the 
iiridi  view  of  difcovering  whether  infurances  were  of 
fo  'ancient  a  date :  but  I  have  not  found  a  fmgle  word 
which  could  induce  me  to  fubfcribe  to  fuch  an  afler- 
^tfht^  tion.  In  confirmation  of  my  opinion,  Emerigan,  fpeak- 
ing  of  thefe  laws,  has  obferved,  *^  //  ny  eji  fas  dit  le 
**  mcil  du  contrat  J^AJfurance^  qui  apparemment  n^etoii  pas 
♦*  encore  alors  en  ufageJ* 

But  while  we  pay  •  due  refpeft  and  veneration  to 
thofe  maritime  regulations,  which  diftinguifhed  the 
Southern  and  Weftem  parts  of  Europe^  it  would  be 
improper  filently  to  paft  over  the  laws,  which  were 
ordained  by  an  induftrious  and  refpeftable  body  of 
cie-r«ut  people,  who  inhabited  the  city  of  Wijbuyy  famous  for 
dl  la  Me"^  its  commerce,  and  renowned  on  tl)e  fhores  of  the 
jmerigon*  JSaltic.  The  mcf chants  of  this  city  carried  on  fo  ex- 
,  tenfive  a  trade,  and  gave  therafel ves  up  fo  entirely  to 
,  commerce,  that  they  muft  dgubtlefs  have  found  a  great 
inconvepience  in  having  no  maritime  code,  to  which 
they  could  refer  to  decide  their  difputes.  To  fuch  ^ 
cauie  we  are  probably  indebted  for  thofe  laws  and  ma- 
rine ordinances,  which  bear  t{ie  n?une  pf  Wijbuyj 
which  were  received  by  the  Swedes^  at  the  time  they 
were  compofed,  as  a  juft  and  equitable  rule  of  aftion,  ^ 
and  which  were  long  refpefted  (and  for  aught  I  know, 
are  to  this  day  otferved)  by  the  Germans^  Swedes^ 
P(inesy  and  by  all  the  fJorthem  nations ;  althaygh,  the 
city  in  which  they  received  their  opgin,  has  long^ 
dwindled  into  infignificancy  and  contempt.  At  what 
time  thefe  laws  were  copipile4  is  a  matter  of  difpute  ; 
and  different  writers  have  adopted  different  periods^ 
in  order  to  anfwer  their  own  particular  ends,  or  to 
fidvance  the  honour  of  that*  age  which  it  happened  to 
be  their  bufmefs  to  extol.    The  writers  of  the  North 
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pr€tend  that  Wijbuy  was  a  great  commercial  city,  in 
the  9th  century;  from  whence  they  argue,  that  their 
laws  mud  be  of  very  high  antiquity ;  that  they  were 
the  model,  from  which  thofe  of  Oleron  were  copied^, 
and  that  they  were  received  and  acknowledged  by  ait 
nations  in  Europe^   even  to  the  Straits   of*  Gibraltar. 
On  the  other   hand   it  is  anfwered,   and   with  much  cidn^^ 
ilrength  of  reafoning,  that  the  Northern  code  is  a  tran« 
fcript  from  that  of  Oleron^  although  it  contains  feveral. 
additions :     for  it  has  been  fhewn,  that  the   laws  of 
Oleron  were  promulgated  by  Richard  the  Firft  about 
the  clofe  of  the  twelfth    century,   at  which  time,  a& 
appears  by  the  report  of  a  Swedijh  hillorian^  the  city  ««•  Mh^ 
of  Wijbity  was  not  built,  nor  for  near  a  century  after* .  cap.*  16.' 
wards ;  (hat  the  inhabitants  were '  merely  flrangers  col- 
le&ed  together  from  different  parts,  who,  fo  far  from 
having  any  power  or  influence  over  their  neighbours^, 
were  not  abfolute  mailers  of  their  own  city*    Befides, 
if  their  laws  had  been  prior  to   thofe   of  Oleron^  we 
fliould   have  fpund  in  the  latter  fome  regulations  re* 
ipe^ling  infurances ;  becaufe  a  copyifl  never  would  have    • 
omitted  fo  material  a  branch  of  commercial  legiilation,. 
the    laws  of  Wijbuy    having   exprefely   mentioned  in-  Art.  <(• 
iurances,    and  provided,  that  if  the  merchant  obliged . 
the  mafter  to  infure  the  fhip,  the  merchant  fliall  be 
obliged  to  infure  the  mafter^s  life  againft  the  Hazards 
of  the  fea. 

Afterwards,  towards  the  clofe  of  the  fifteenth  cen-  i^obertr.n*t 
tury,  we  find  from  hiftory,  that  maijy  considerable  re-  ^X^C'^  *' 
gulatipns  were  made  at  Barcelona  in  Spain^  refpefting  Emer!gor,''' 
inarine  infurances.  v^-  *•  «• 

But  if  the  laws  of  Wijbuy  were  not  prior  to  thofe 

of  OUrofiy  yet  it  is  much  to  their  honour,  and '  (hews  in 

vhat  eflimatiQn  they  were  held  in  the  greateft  part  of 
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Europe^  that  after  having  for  a  long  courfe  of  time  en- 
joyed the  higheft  authority  in  all  the  Northern  tri- 
bunals for  maritintie  afiairs,  they  were  thought  worthy 
of  being  adopted  as  the  balls  of  the  ordinances  of  the 
Hanfeatick  league.  Of  this  ancient  and  famous  con- 
federacy it  will  be  fufEcient  in  this  place  to  obfen^e^ . 
that  it  began  about  the  thirteenth  century,  and 
View  of  So-  originated  with  the  cities  of  Lubeck  and  Hamburgh y 
which  were  obliged  to  enter  into  a^  league  of  mutual 
defence,  in  order  to  proted  themfelVes  againft  the 
nations  found  the.  Balticky  who  were  extremely  bar- 
barous, and  infefted  that  fea  with  their  piracies.  Thefe 
two  cities  derived  fuch  advantages  from  their  union, 
that  oth.er  towns  acceded  to  the  confederacy,  and  in 
a  fhort  time,  eighty  of  the  moft  coniiderable  cities^ 
'fcattered  through  thofe  countries,  which  ftretch  from 
the  bottom  of  the  Baltlck  to  Cologne  upon  the  R/nne^ 
joined  in  the  famous  Hanfeatick  League  ;  which  became 
fo  formidable,  that  its  alliance  w^  courted,  ^nd  its 
enmity .  dreaded  by  the  mofl  powerful  nionarchs. 
This  affociation,  it  ;s  faid,  formed  the  firfl  fyftematick 
plan  of  commerce  known  in  Europe :  but  notwithfland- 
ing  this,  they  did  not  fpr  a  long  time  publifh  any  ma- 
ritime code,  but  were  entirely  governed  by  thofe  of 
Oleran  and  Wijhuy.  At  a  general  meeting,  however, 
held  ^t  Lubeck  in  the  year  ^614,  it  was  agreed  to  ex- 
trad  from  thofe  compilations  whatever  {hoiild  be 
thought  mod  ufeful,  and  that  it  fhould  in  future  be 
Robertfon't  the  Hile  of  decifion  in  everjr  contefted  point  It  was 
aIS^  wft.  V^^  ^  *^  tixne^  about  the  fourteenth  century,  that 
«f  comm.  the  members  of  this  league  were  in  their  greateft  fplen* 
dour ;  th^  commerce  was  at  its  height ;  they  fuppUed 
the  reft  of  Europe  with  naval  flores,  and  they  pitched^ 
upon  different  towns,  the  mofl  eminent  of  which  was 
Bruges  in  Flanders^  where  they  efbblifhed  flaples,  in 
which  their  commerce  was  regularly  earned  on.   "IThe 
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fovereigns   of  Europe   looked    up    to    the    ilanfeatick 
League  with  efteem  and  admiration,  and  the  kings  of 
France  and   England  granted   them   confiderable   prl** 
vileges.     But  when  this  union  had  rendered  them  rich 
and  powerful,   they   grew  arrogant  and  over-bearings 
which  induced  the  princes,  whom  they  had  offended^ 
to  take  a  clofer  and  more  accurate  view  of  the  danger  Huine% 
which  might  arife  from  fuch  a  confpiracy,  and  of  the  "'^:  **^ 
advantages  which  might  accrue  to  themfelves  from  the  ^<>'.  i»'.  p. 
polFeflion  of  their  trade.    Thefe  caufes  at  laft  concur-  ^* '  ^^^ 
red  to  effed  the  decay  of  this  alliance,  which  however 
is  not  wholly  diflblved   at   this   day ;    as  tl^e  cities  of 
Lubeck^  Hamburgh^  and  Bremen^  maintain  fufficient  marks  ' 
of  that  fplendour  and  dignity  with  which  this  confederacy^ 
was  anciently  diflinguiihed* 

Having  thus  taken  a  brief  but  comprehenfive  view 
of  the  moil  confiderable  maritime  Rates  both  of  an- 
cient and  modern  times,  I  forbear  to  go  more  ^t  length 
into  the  hiftory  of  feveral  governments,  wliich  have 
publiOied  naval  regulations  for  the  diredion  of  their 
own  fubjeds ;  becaufe  they  are  only  binding  within 
thdr  own  particular  diilrifls:  they  are  very  fimilar  to 
thofe  s^ut  which  (b  much  has  been  alresidy  faid  \  they 
are  all  collected  by  Magens  in  the  fecpnd  volume  of 
his  i^Tay  on  Infurances,  and  are  occafionally  referred 
to  in  the  courfe  of  the  enfuing  work.  'Befides,  I 
hailen  to  give  an  account  of  the  vail  improvements 
which  have  bera  made  in  tjiis  country  wittiin  thefe  laft 
thirty  years,  with  refpe£t  to  infurances,  and  which  are 
the  main  objeQ  of  this  enquiry.  It  would,  however, 
be  improper,  in  a  work  of  this  nature,  entirely  to  pafs 
over  the  French  nation,  the  maritime  ftrength  of  which 
has  of  iate  years  confideraUy  encreafed ;  and  whofe 
t&itersupoa  comsnerciai  aff^  would  refle£k  honour 
upon  any  country. 

la  Few 


( 


»xii  INTRODUCf  ION. 

(a)  Few  people  underftand  the  theory  of  commerce 
better  than  our  neighbours  on  the  Continent ;  and  yet 
they  have  not  in  praOice  come  up  to  what  might  have 
been  expefted.  It  is  true  that  France  from  her  fitua- 
tion,  from  the  bent  of  her  people  to  certain  manu-> 
faSures,  from  the  happinefs  of  her  foil,  and  her  natural 
advantages,  mud  be  always  poffeffed  of'  a  great  internal 
and  external  trade^  which  mdft  add  greatly  to  her 
wealth,  and  render  her  the  moft  refpeftable  power  on 
the  Continent  of  Europe.  But  the  French  do  not 
naturally  poffefs  that  undaunted  perfeverance,  which 
is  neceffary  for  commerce  and  colonization.  It  is 
befides  a  great  difadvantage  to  the  commerce  of  France^ 
that  as  its  government  is  military,  the  profeflion  of  a 
merchant  is  not  fo  honourable  as  in  England^  fo  that 
the  Freftcb  nobility  think  that  it  would  be  beneath 
them  to  attend  to  the  drudgery  of  trade,  and  that  it 
would  degrade  their  anceftry  to  allow  any  jo{  their  fons 
to  follow  the  bulinefs  of  a  merchant.  The  conle- 
quence  of  this  is,  that  the  church,  the  law,  and  the  army, 
are  ftocked  with  the  members  of  noble  families  j  and 
the  counting  houfe  is  by  them  entirely  defcrted.  At 
dne  period,  indeed,  there  was  an  appearance  that  France 
would  make  as  Hluftrious  a  figure  amidft  the  powers  of 
Europe  in  trade,  as  fhe  then  did  .as  a  warlike  nation. 
Th«  period,  to  which  I  allude,  was  under  the  ad.  ' 
vTrite  miniflrs^tion  of  the  famous  Colbert,  who,  next  ta 
Henry  the  Great,  may  juftly  be  ftiled  the  lather  of  the 
French  commerce  and  manufaftures.  This  illuftrious 
man,  who  was'  of  Scotch  extradUon,  defcended  of  a 
family  no '-way  confiderable  by  its  fplendour  or  and-  , 
quity,  raifed  himfelf  by  his  aftivity,  diligence,  and 
knowledge  of  commerce,  to  the  firft  offices  under  the 

(a)  It  4s  hardly  necf  ffary  to  mention,  that  thefe  obfervatione 
were  originally  written  long  before  any  change  had  taken  place*  oc 
been  attempted^  in  the  government  of  France*  0*- 

govermuent 
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govemmeat  of  France.    Being  appointed  to  the  fuper* 
i&te&danoe  4>f  the  finances,  he  propofed  fuch  regula* 
•dons  as  brought  about  the  piirpofe  he  intended,  the 
orderly  and  frugal  management  of  them;    and  efta- 
blifhed  the  trade  of  France  with  the  Eajl  and  Weji 
Indieij    from  which  fhe  has  reaped  confiderable  be- 
4iefits«      He  alfo  patronized  and  encouraged    the   lU 
Iwnd  arts  and  fciences,  reformed  the  courts  of  jufUce^ 
and    introduced    many    important   regulations,  which 
.regasded  the  order  of  fociety.     But  in  1 669,  when  ap- ' 
.pointed  fegretary  of  ftate,  and  entrufted  with  the  nuii- 
tegwient  of  affairs  relating  to  the  fea,  he  had  a  full 
opportunity  of  exerting  thofe  talents,  which  he  fo  omi- 
Dendy  poffefled,  and  ibr  the  exerdpns  of  which  hi^ 
name  has  been  tmnfmitted  with  fo  much  honour  to 
foftenty.    In  cwrder  to  gain  a  propa*  infight  into  the 
ime  -effe&s  of  commerce  upon  the  various  nations  of 
.the  world,   and   the   advan^ges   of  fome    particular 
^branches  of  trade,  he  procured  and  employed  learned 
and  diligent    men    to   enquire   into   the   commercial 
biftories  of  cities  long  fince  deftroyed,  and  the  nature 
of  the  climate,  foil,  and  produdions  of  the  countries 
then  lifing  mto  notice.    It  was  to  this  f|Mrit  of  enquiry 
in  this  famous  ftatefman,  that  the  world  is  indebted^  ^s 
appears  fix)m  the  dedication,  for  that  very  mafterly  ""com** 
jMerformance   upon  the  commerce   an4  navigation  of  JJ^""^^/ 
theangients,  written  by  Huetj  bifliopof  Avrancbes  and  "««.«*«• 
Soijm^  who  is  juftly  entitled  to  a  high  rank  among  prei; 
men  of  letters..    Colbert  having  thus  made  ufe  of  the 
labours  of  others,  in  order  to  gain  ufeful  information,  * 
undertook  to  reftore  the  navy  and  comfnerce  of, France;  yu^t 
«id.be  completed  all  his  fervices  by  the  ^publkation  of  ^^^f'^ 
'^-exceUem  body  of  Sea  laws,  known  by  the  name  of 
the  Oi'dinances  of  Lewis  the  14th,  which  comprehend 
•evei^  thing    relating    to  naval    or  cpnunercial   jurif. 
(pntdence:  and  of  which    the  do£bane  of  infurances  .,., 
torms  a  confiderable  part.    To  its  merit  all  Europe  Fr^r^ni,. 
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has  borne  teftimony;  and  the  name  of  Colbert  muft 
ever  be  mentioned  with  refpeft,  when,  the  ordi- 
nances of  Lewis  the  14th  are  the  fubjeft  of  conver- 
fation  (j). 

Thefe  ordinances  have  had  the  good  fortune  to  meet 
with  a  laborious  commentator  in  Valine  who,  being 
thoroughly  fenfible  of  the  advantages  which  his  country 
muft  neceffarily  derive  from  fuch  an  excellent'  code, 
has,  with  a  degree  of  labour  and  induftry  which  excite 
our  admiration,  and  which  are  highly  deferving  of  imi- 
tation, placed  it  in  the  mod  favourable  point  of  vieiit^ 
has  cleared  jup  every  obfcurity,  by  tracing  thefe  laws 
to  thdr  ancient  fources,  and  by  a  full  inveftigation  of 
old  ordinances,  and  the  decifions  of  former  tribunals^  • 
has  added  much  to  the  mafs  of  learning  upon  fubjeds 
of  this  nature.  But  of  all  the  fources,  from  which 
modem  French  IcgHlators  could  derive  the  moft  e(&n- 
tial  information,  the  famous  treatife  caHed  *•  Le 
cwrie,  <«  Guidon^'  was  the  chief.  This  tradl  was  republifhed 
by  Cleiracy  who  pays  a  due  compliment  to  its  merits, 
in  his  Work  upon  the  Ufages  and  Cuftoms  of  the  Sea : 

and  although  in  its  ftyle  and  manner  it  certainly  favours 
of  the  ruft  of  antiquity  ;  yet  it  contains  the  true  prin- 
ciples of  naval  jurifprudence.  ,  If  the  ftyle  be  anti- 
quated, and  the  text  be  corrupted  in  fome  places,  yet 
the  treatife  is  ftill  valuable  by  the  wifdom  which  fhmes 
through  the  whole,  and  the  number  of  decifions  which  it 
contains. 


L'lronnfur         {^)  ^^  "^'^^  under  the  admintil ration  of  Colbert y  that  the  French 

Fran9ois,      l^id  the  foundation  of  Quebec,  on  the  banks  of  the  river  Si.  Latu^ 

SacT^***      rir»c^ ;  and  he  performed  a  work>  which,  fay«  a  French  hiftorian^ 

ir*  3ci«         even  in   the   eyes  of  RichelitUy  foemed  to  furpafs  human  power ; 

and  that  it  was  to  effe^^  a  jun£lion  between  the  jitlantic  and  the 

Mediterranean,  by  means  of  a  canal,  the  execution  of  which  attra^ed 

the  admiration  of  Europe,  and  added  much  to  tlie  fpWndour  of  Fpenob 

commerce, 

Upoa 


INTRODUCTION.  jowr 

Upon  this  octafion  let  me  not  forget  to  take  proper 
notice  of  two  very  modern  and  diftinguiflied  French 
writers,  M.  Pothier  and  M.  Emerigon.  The  formo'  of 
thefe  has  written  admirable  differtations  upon  every 
fpecies  of  exprefs  and  implied  contrads,  and  amongft 
the  reft  upon  that  of  infurance ;  he  has  confidered  his 
various  fubjefts  with  fo  much  clearnefs  and  perfpi*  Pothier,  ^ 
cuity,  and  has  produced  fo  many  appofite  examples  JJ*"*  ******** 
in  fupport  of  the  pofitions  he  advances,  that  they 
greatly  contribute  to  the  advancement  of  the  know- 
ledge of  this  branch  of  jurifprudence.  His  ftyle  is  at 
the  fame  time  manly,  neat,  and  claf&cal)    and  well 

fuited  to  dida^c  difcourfes  (a)* 

# 

M.  Emeriron  has,  in  his  work,  confined  himfelf  to  '''"'^«  <**• 
the  confideration  of  manne  mfurances,  and  to  the  con- 
traft  of  bottomry  only.  This  being  the  'Cafe,  he  has 
gone  into  thofe  fubje£ts  much  more  at  length  than  any 
former  French  'writer  j  and  has,  with  infinite  labour, 
unwearied  ftudy  and  refledion,  coUefted  the  decifions 
and  authorities  applicable  to  the  purpofe  of  his  work. 
This  learned  foreigner,  I  underftand,  holds  a  dillin- 
guiihed  rank  among  the  advocates  of  his  own  country : 
and  his  treatife  upon  infurances  will  by  no  means  di^  . 
miniih  his  fame. 

We  have  feen,  that  the  naval  reputation  of  the 
EngHJh  was  arrived  at  a  great  height  in  the  twelfth  cen- 
tury, for  the  laws  of  OkroHy  of  the  merits  of  which 
much  has  been  faid,  were  at  that  time  compiled  by  an 

» 

(4)  The  attention  of  EngUfb  lawyers  was  firft  drawn  towards  the  « 
works  of  this  eminent  judge,  by  that  diftinguiflied  luminary  of  our 
own  country,  Sir  W.  Jones^  in  his  treatife  on  the  La'xt  of  Bailments  ; 
and  we  have  now  an  Opportunity  of  perufing,  in  an  Engltflt  drefs, 
PotbUr^t  Tieiltife  on  the  Law  of  Obligations;  well  tranflated,  and 

•  accompaaied  by  feveral  Tery  learned  notes,  illuftratiTe  oiihit  Engli^ 

.  law  on  the  fuhcft,  by  /f  .  D*  Evans,  Efq. 
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EngUjh  monarch,  and  received  here  as  the  regubtor 
of  naval  affairs.     The  progrefs  of  commerce,  however, 
in  this  country,  was  not  anfwerable  to  fo  aufpicious  a 
H«m9*t      beginning ;  for  in  the  reign  of  Edward  the  Third,  up- 
Hift,of       \(rard$  of  a  century  afterwards,  commerce  and  induftry 
•4ii.  vol'u.   were  at  a  very  low  ebb.     That  monarch,  ftruck  with 
^'  *^*       the  flourifliing  ftate  of  the  Northern  provinces,  which 
have  been  already  defcribed,  and  perceiving  the  true 
caufe  of  their  prosperity,  endeavoured  to  excite  a  fpirit 
of  induilry  among  his  fubjeds,  who  feemed  to  be  blind 
to  the  advantages  of  the  fituation,  and  ignorant  of  thofe 
Rehertfoi'i  fourccs,  frOHi  which  they' might  derive  wealth  and  opu- 
ciety,  ftc.    lence.     So  for  were  they  lulled  by  ignorance  and  in- 
dolence, that  they  did  not  even  attempt  thofe  manu- 
faftories,  the  materials  of  which  they  themfelves  fup- 
pli'ed  to   foreigners.      Notwithftanding  the   endeavours 
of  Edward y  and  the  many  wife  eftablifhments  propofed 
and  encouraged  by  him,  it  was  not  till  the  reign  of  Eli^ 
zab^fh  that  the  Englijh  began  to  difcover  their  true  in- 
terefts,  avd  the  arts  by  which  they  were  to  obtain  that 
pre-eminence  and  rank,  wliich  they  now  hold  among 
commercial  nations.     This  flow  progrefs  of  commerce  in 
this  country  may  be  accounted  for  on  various  grounds. 
Durllj  the  Saxon  heptarchy,   England  was   fplit   into 
many    kingdoms,   perpetually   at    variance    with    each 
other ;  it   was  expofed  to  the  fierce  incurfions  of  the 
Northern  pirates ;  it  was  funk  in  barbarity  and  igno- 
rance ;    and  confequentty  was  in  no  condition  to  cul- 
tivate  commerce,  cr  to  puiTue  any  fyftem  of  wife  or 
ufeful  policy.      To   this  fucceeded  the   Norman  con- 
queft,  and  all  the  confequences   of  a  feudal  govem- 
'  meiit,  military  in  its  nature,  hoftile  to  commerce,  ^d 
*the   arts  and   refinemeilts   of  a  liberal   aiid  civilized 
' 'people.      Scarce   had  the  nation  recovered  from   the 
-fhock  occafioned  by  this  revolution,  when  it  was  en- 
rgaged  in  fupporting  its  monarch's  pretetiiions  to  the 
Ijfench  crown,  and  it  long  contintted  to  wafte  its  vigour 
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and  wealth  in  wild  endeavours  to  conquer  that  country. 
To  this  we  may  add  the  de{lru£tive  civil  wars  between 
the  houfes  of  Tork  and  Lancajiery  which  long  deluged 
the  kingdom  with  blood :  and  to  which  a  period  wa$ 
at  laft  happily  put  by  the  union  of  their  feveral  title« 
to  the  crown  in  the  perfon  of  Henry  the  Eighth.     The 
reformation  then  took  place  under  that  monarch,  and 
it  was  not  till  the  reign  of  Elizabeth j  that  the  feuds 
and   diflenfions  which   fuch  an  important  event  was 
likely  to  occafion,  began  to  fubfide.     During  her  long 
reign,  and  her  wife  and  prudent  adniiniftration  of  gor 
vemment,  commerce  began  to  rear  its  head,  and  fqund 
(belter    and  protection  from,  the  managers  of  public 
afiaiis.    From  this  fhort  (ketch,  it  is  not  much  to  be 
wondered  at,  that  England  was  one  of  the  laft  nation^ 
of  Europe  which  availed  herfelf  of  her  great  commer- 
cial advantages :  but  (he  has  (ince  made  ample  amende 
for  her  long  continued  indolence  and  inaftivity,  by  the 
amazing  extent  of  her  commerce,  and  the  wife  law^ 
auul  regulations  to  be  found  in  her  fyftem  of  maritime 
jurifprudence. 

While  commerce  continued  in  this  weak  and  languid 
ibte,    it   cannot  be   fuppofed   that  infurances,    which 
fpring    from  commerce,   were   at   all  encouraged    or 
underftood.    It  is  true,  that  the  Lombards  came  into  Eng*  »  A"der- 
i(^nd  in  the  13th  century,  and  it  is  univerfally  agreed,  of  com. 
that  whatever  may  have  been  the  origin  of  infur^ces, 
they  were  introduced  into  England  by  that  ackive  and 
induftrious  people.      This  idea   is  countenanced    and  videtht 
confirmed  by  the  claufe  to  this  day  inferted  in  all  fx)-  NSr".  * 
licies  oi  infurance,  "  that  this  writing  or  policy  o£  at 
^'  furance  (hall  be  of  as  much  force  and  effed  as  any 
•"  writing  heretofore  made  in  Lombard  Street^   &c/* 
the  place  where    thefe  Italians    are  known    to   have, 
taken  up  their  refidence,  and  carried  on  their  trade, 
The   preamble   to   the   ftatute   of  Queen    Elizabeth^ 
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which  win  be  p/efently  mentioned^  fpeaks  of  infurances 
as  having  exilted  time  out  of  mind  in  this  kingdom* 
3e  this  as  it  may,  it  is  certain  that  prior  to  the  reign 
of  that  prmccfs  very  few  infurances  had  been  effefted  j 
or,  if  effefted,  no  queftion  had  ever  arifen  upon  them 
in  any  of  thefuperior  courts.  So  little  were  the  judges 
acquainted  with  the  nature  of  the  contrad,  that  fo  late 
as  the  30  and  31ft  of  Elizabeth* s  reign,  it  became  a 
.queftion  where  an  adion  upon  a  policy  of  infurartce 
fliould  be  tried,  the  policy  having  been  eiFefted  in 
London^  and  the  fhip  detained  in  the  river  Soane  in 
France.  The  policy  was  on  a  Ihip  from  Mekombe 
Regis  J  in  the  county  of  Darfety  to  Abbeville  in  France. 
•  Coke,  The  plaintiff  declared,  that  the  fiiip,  in  failing  towards 
Abbeville^  to  wit^  in  the  river  of  Soane^  was  arretted  by 
the  king  of  France.  The  parties  came  to  ilTqe  upon 
the  queftion,  whether  the  (hip  was  fo  arrefted  or  not : 
and  it  was  tried  before  Lord  -Chief  Juftice  Wray^  in 
the  city  of  London ;  and  a  verdict  was  found  for  the 
plaintiff.  In  arreft  of  judgment  it  was  moved,  that 
this  iffue  arifmg  merely  from  a  place  out  of  the  realm^ 
could  not  be  tried  in  London.  ^  But  it  was  refolved  by 
the  court,  that  this  iiTue  fhould  be- tried  where  the 
aftion  was  in  this  cafe  brought :  for  the  promife, 
which  is'  the  ground  and  foundation  of  the  adion,  was 
n&ade  in  London ;  and  the  arreft  now  in  iffue  is  not  the 
ground  of  the  aftion  which  is  founded  on  the  ajfumpftt^ 
and  the  arreft  is  the  breach  of  the  ajfumpjit. 

This  is  the  moft  ancient  cafe  I  have  been  able  to 
find  upon  the  fubje£k  of  infurances ;  and  I  thought  pro<r 
per  to  infert  it  here,  as  the  beft  proof  that,  prior  to 
the  rdgn  of  Elizabeth^  this  contraft  could  have  been 
very  little,  if  at  all  known.  We  have  feen,  however, 
that  under  Elizabeth^  the  genius  of  England  began  to 
jdifplay  itfelf:  about  which  time  alfo,  the  legiflature 
Jbegw  to  think  the  regulation  of  matters  of  affurance. 
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te  objedk   well  worthy  their  mod  ferious  attention;    , 
and  it  cannot  but  afford  us  much  pleafure  to  find,  that 
even  in  that  early  age  the  true  principles  upon  which 
this  fpecies  of  contrad  is  founded,  and  upon  which 
it  ought  to  be  protected  and  encouraged  in  a  com- 
mercial  nation,    were    clearly  and   fully    underftood. 
In  the  preamble  to  an  act  of  parliament,  paffed  in  the  4i  5i'«. 
43d  year  of  the  reign  of  Queen  Elizabeth  j^^  concerning 
*'  matters  of  ajfurance  itfed   amon^Ji   merchants^*'    the 
fenfe  pf  the  legiflature  upon  the  fubjed   is  expreffed 
with  cleamefs  and  perfpicuity.      After   reciting,    that 
it  has  ever  been  the  policy  of  this  nation  to  encourage 
trade^  and  that  policies  of  affurance  have  exifted  time 
out  of  mind,  it  goes  on  to  ftate  the  advantages  to  be 
derived  from  their  encouragement  in  a  commercial  na. 
tioo.    **  By  means  of  which   policies  of  affurance,  it 
"  Cometh  to  pafs  upon  the  lofs  or  perifhing  of  any 
**  fliip,  there  foUoweth  not  the  undoing  of  any  man, 
^  but  the  lofs  lighteth  rather  eafily  upon  many,  than 
"  heavy  upon  few,  and  rather  upon  rfiem  that  adven- 
**  ture  not,  than  upon  thofe  who  do  adventure,  whereby 
"  all  merchants,  efpecially  thofe  of  the  younger  fort, 
"  are  allured  to  venture  more  willingly,    and  more 
♦Vfreely/'   . 

The  purpofe  of  that  ftatute  was,  to  eredi  a  particular 
pourt  for  the  trial  of.  caufes,  relative  to  policies  of  in- 
furance,  in  a  fxmimary  way ;  and  to  that  end  the  fta- 
tute ordained,  that  a  commiflion  fliould  iffue  yearly,  ' 
direfted  to  the  Judge  of  the  Admiralty  the  Recorder 
(rf  London,  two  dodors  of  the  civil  law,  two  common 
lawyers,  and  eight  merchants,  empowering  any  five  of 
Aem  to  hear  and  determine  all  fuch  caufes,  arifing  in 
London;  and  it  alfo  gave  an  appeal  horn  their  deci- 
fion,  by  way  of  bill,  to  the  court  of  Chancery.  But 
this  ftatute  not  entirely  anfwering  the  intention  of  the 
Ugiflature,  fome  further  regulations  were  made  by  a 

D  4  fubfequent 


x> 


INTRODUCTION. 


Ml  and  t4 
Car.  4.  cIl 

»3- 


fabfequeift  ftatute :  fuch  as  the  redudion  of  the  number 
liecefTary  to  conflitute  a  quorum*  I  forbear  enteriofg 
at  length  into  this  matter,  the  court  ere£led  by  tbefe 
ftatutes  being  n6vr  entirely  difufed.  The  reafeAs  of 
this  mdy  be  collected  from  fome  fesif  decifions  in  dur 
reporters :  but  one  appears  on  the  fiSice  of  the  ftatufe 
itfelf :  namely,  thait  its  jurifiiidion  was  not  fufficientty 
extenfive,  beuig  confined  to  fuch  eaufes  only  as  arofs  ii^ 
London. 


Gyle,  Sryte, 
S66. 


By  a  cafe  reported  in  Style  we  find,  that  a  prohx« 
bition  ifiued  to  the  court  of  policies  of  itlfurance,  to 
prevent  it  -from  proceeding  in  a  cafe  of  lAfui'aiice 
upon  a  life,  the  Court  6f  King's  Bench  being  of 
opinion,  that  the  ftatute  only  meant  to  give  the  court 
below  cognizance  of  fuch  contrails  <m\y  as  related  to 
inerchandize. 


patbieT.  In  another  cafe  it  feemed  to  be  the  opinion  of  th6 

I  sh^^tT,    Court  of  King's  Bench,  that  the    jurifdidion  of  this 
^^  '  newly  ereded  court  did   not   exteiul  to  fuits  brought 

by  the  affurer  againft  the  aiTured  j  but  only  to  fuch  as 
%rere  profecuted  by  the  latter  againft  the  former.  It  k 
true^  in  Sir  Bartholomew  Shower'^  note  of  the  cafe,  no 
dedfion  appears  to  have  been  made;  but  a  rule  to 
fh^w  caufe  why  a  prohibition  ihould  not  xflue  ^s  ob. 
taihed ;  and  Ho  notice  is  afterwards  taken  of  it,  al* 
though  the  learned  reporter  was  hipifelf  the  counfel  in 
the  caufe,  who  had  obtained  the  original  rule* 

ciMt  n  But  i  cafe  reported  in  Siderfin^  feems  to  have  ftruck 

Mm^tti.  ft  mbrte  feveffe  blow  at  t  he  exillence  of  this  court  than 
any  of  thofe  ca&s  I  have  motioned  j  for  it  was  there 
held,  that  it  was  no  bar  to  an  a£kion  upon  a  Policy  of 
fiyUrance  at  Ae  common  ]aw  to  fay,  thsif  the  plaintiff 
iMd  iU^  IJMft  (tefendimt  ibr  the  fame  caufe  in  the  court 
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vt&xA^  the  fbtute  of  EUnaMiy  and  that  hb  fuit 
'was  there  difmiffed. 

Thefe  cauies  c<>-operating  together,  iMrobaA>ly  vitb  ^^fj[^ 
ibme  inftaaces  c^  partialky  in  the  iudges^  diis  court  «Ul  p, 
fell  into  t^ufe^  no  commiflion  having  iffued  for  msoij 
yeafB}  hut  infuraace  caiifes  are  now  decided^  like  ail 
other  <itteftioB8  of  property,  and  by  that  mode  of  trial 
moft  agreeable  to  the  nature  of  our  conftitution,  by  a 
trial  in  a  court  ot  coiinmon  law. 

It  has  been  much  the  falhion  of  late  years  to  iafift 
upon  the  advantages,  which  the  trading  part  of  the  na- 
txm  would  derive,  from  the  eftabliihment  of  fome  equi* 
table  and  amicable  judicatory  for  the  trial  of  all  diC» 
puted  points  in  matters  of  infurance.  This  is  only 
another  proof  of  the  weakneis  and  fallibility  of  the 
kuman  mind,  which  is  never  fadsfied  with  the  enjoy- 
ments within  its  reach,  however  excellent  they  may 
be ;  but  pants  after  thofe  of  fordgn  growth.  Thus, 
a  people  who  are  poflefled  of  a  ipecies  of  trial,  the 
beft  calculated  fin*  the  difcovery  of  truth,  and  the  ad- 
rancemait  of  juftice,  and  which  has  excited  the  ad« 
miration  of  the  world,  are  defirous  of  parting  with 
fuch  an  advantage  for  a  mode  of  trial,  which  is  very 
uniatisfadory. 

The  court  ereded  by  the  ftatute  of  Elizabetb^  and 
which  has  now  fallen  into  difufe,  is  periiaps  one  of 
the  ftrangeft  arguments,  that  can  be  adduced  to  prore, 
that  fuch  a  judicature  b  not  congenial  to  the  fpirit  and 
difpofitions  of  Britons  j  nor  well'  ada9)ted  for  the  pur* 
pofe&  of  its  inftitution.  It  it  univeifilly  agreed  by  aO 
writers  upon  jurifprudence,  that  nothing  tends  £o  much 
to  Uie  elucidatioii  of  tnitfa^  and  the  deletion  of  frauds 

2a 


kfii  INTRODUCTIOTN. 

as  the  open  viva  voce  examination  of  witnefTes,  in  the 
prefence  of  all  mankind:  before  judges,  who,  from 
their  knowledge  of,  books  and  men,  acquired  by  long 
ftudy  and  experience,  are  well  qualified  to  difcriminate 
and  decide  between  right  and  wrong  ;  and  before 
twelve  upright  citizens,  who  have  an  opport^nity 
of  obferving  the  appearance,  countenance,  inclina- 
tion, and  deportment  of  thofe  who  are  thus  examin* 
ed  upon  oath.  Befides  the  fubje£ts  of  thofe  ftates, 
which  have  eftablilhed  thefe  equitable  tribunals,  fen- 
fible  of  "the  fuperior  advantages  of  the  Englijh  inftitu- 
tioD,  feeling  that  in  great  mercantile  queilions,  the 
greateft  attention  is  paid  to  the  eternal  and  immutable 
principles  of  reafon,  and  that  all  men,  whether  natives 
or  foreigners,,  here  meet  with  an  equal  meafure  in  the . 
adminiftration  of  juftice,  fly  to  thi§  country  to  make 
their  contra&s  of  infurance,  that  in  cafe  of  a  difpute^ 
they  may  have  the  benefit  of  its  laws.  Did  it  fall 
within  the  compafs  of  this  inquiry,  I  could  relate 
many  cafes,  of  the  truth  of  which  I  have  not  die  fmalieil 
reafon  to  doubt,  which  would  ferve  to  fliew  the  idea 
entertained  by  foreigners  of  our  mercantile  jurifpru- 
dence,  and  the  high  repute  and  eftimation  in  which 
o)ir  judges  are  juftly  held  by  the  European  nations. 

But  though  the  court  of  Policies  of  Affurance  has 
been  long  difufed ;  though  it  is  near  a  century  fitice 
,  queftions  of  this  nature  became  chiefly  the  fubjefl:  of 
common  law  jurifdiftion ;  yet  I  am  fure  I  rather  go 
beyond  bounds,  if  I  aflfert  that  in  all  our  reporters 
from  the  reign  of  Queen  Elizabeth^  to  the  year  1756, 
when  Lord  Mansfield  became  Chief  Juftice  of  the 
King's  Bench,  there  are  60  cafes  upon  matters  of  in- 
furance. Even  thofe  cafes  which  are  reported,  are 
fuch  loofe  notes,  moilly  of  trials  at  Nifi  Priusf  con- 
taining 
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tsunmg  a  (hort  opinion 'of  a  fingle  judge,  and  very 
often  no  opinion  at  all,  but  merely  a  general  verdift^ 
that  little  information  can  be  coUefbed  upon  the  fubjed. 
From  hence  it  muft  neceflarily  follow,  that  as  there 
have  been  but  few  poiitive  regulations  upon  infurances, 
the  principles,  on  which  they  were  founded,  could 
nerer  have  been  widely  diffufed,  nor  very  generally 
known. 

This  was  owing  to  fome  defers,    which  were  dif- 
covarable  in  the  proceedings  in  pur  courts,  and  in  the 
delays  and  expences  which  fuitors  experienced ;  fo  that 
they  rather  chofe  to  fubmit  to  their  firft  lofe,  than  be 
harafled  by  the  delays  of  the  law,  or  be  at  the  ex- 
pence  of   trying  a  queftion,    of   which    the    decifion 
might  perhaps   be    of   lefs  mpment  to  the  individual 
than  to  the  public.      Thefe   defeds  were   fo   glaring, 
that  it  was  one  of  the  iirft  ads  of  Lord  Mansfield's  ad* 
miniilration  to  apply  a  remedy;  and  his  labours  have 
been  happily  attended  with  fuch  fuccefs,  that  they  have 
been  of  eflential  fervice  to  the  nation  in  general,  con* 
fidered  in  a  commercial  light,  and  have  excited  the  ap* 
jplaufe  and  approbation  of  Europe. 

Before  the  time  of  this  venerable  judge,  the  legal 
proceedings,  even  on  contra&s  of  infurance,  were  fub* 
je£t  to  great  vexations  and  oppref&ons.  If  the  under-- 
writers  refiifed  payment,  it  was  ufual  for  the  infured 
to  bring  a  feparate  adion  againil  each  of  the  under- 
writers on  the  policy,  and  to  proceed  to  trial  en  all. 
The  multiplicity  of  trials  vtas  oppreffive  both  to  the 
infurers  and  infuised ;  and  the  infurers,  if  they  had  any 
real  point  to  try,  were  put  to  an  enormous  expence, 
before  they  could  obtain  any  decifion  of  the  queftion 
which  th^y  wiflied  to  agitate.  Some  underwriters,  who 
thought  they  had  a  foimd  defence,  and  who  were  de- 
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firOQs  of  avQiding  u^meceflary  cofls  or  del^y  to  them* 
felv^  or  the  infure^s  applied  to  the  couct  of  S^g's 
Bench  to  ftay  the  proceecU^gs  in  all  the  a4Ho|\s  but  one, 
undertaking  to  pay  the  an^ount  of  theif  A}K<?riptipn$ 
with  qoft^y  if  the  plaintiff*  fhpuld  fucceed  in  the  cs^uft 
which  w^ tried;  and  offering  to  admit  o«  t|i^  p;^ 
«very  fhing  which  might  bring  the  true  merits  of  the 
tafe  before  the  court  and  jury.  Reafonable  ^  thw 
•  offer  was,  the  plaintiff,  either  from  perverf(^nefs  of 
difpofition,  or  the  illiberality  and  cunning  of  his  ad- 
vifers^  refufed  his  confeut  tq  the  application.  The 
%  Bvmh.  court  did  not  think  themfelves  warranted  to  make  fuch 
a  rule  without  his  confent;  but  Mr,  Juftice  Denifon 
intimated  that  if  the  plaintiff  perfifted,  againft  his  own 
mterefty  in  his  right  to  try  all  the  caufes,  the  court  had 
the  power  of  granting  imparh^ces  in  all  but  one,  til! 
there  was  an  opportunity  of  trying  that  one  ^dion. 
Lord  Mansfield  then  ftated  the  great  advantage  re* 
fulting  to  each  party  by  confenting  to  the  application 
which  was  made ;  and  added,  that  if  the  plaindf  con* 
fented  to  fiich  a  rule,  the  defendant  fliould  undertake 
not  to  file  gny  bill  in  equity  for  delay,  nor  to  bring  a 
writ  of  error  (a\  and  fhould  produce  all  books  and 
psqpers  that  were  mat^ial  to  the  point  in  liHie.  This 
rule  was  afterwards  confented  to  by  the  plaintiff,  and  was 
found  fo  beiieficiai  to  all  parties,  that  it  is  now  grown 
into  general  ufe;  and  is  called  The  Confolidation 
Rule.  Thus  or  the  o^^  hand,  defendants  may  have 
ijucftions  of  real  importance  tii«d  at  a  fmall  expence ; 
and  plaintiffs  are  not  delayed  in  their  fuits  by  tfaofe 
arts,  which  faavft  too  .frequently  bee^  reforted  to  in 
order  to  evade  the  payment  of  a  jufb  dei^aad* 

(4)  The  Cwit  9f  Common  Pleu  wene  unavumoudy  of  opinio^, 
^ter  co^ride>r?tioo^  ^%  ^  df?feiii^.qit  wh9  h><i  eotei^d  into  the  coa- 
folii^tion  rule,  couW  uot  briag  a  ivjit  of  isrror  aJt  9)i»  aUhoug^  tfeqje  \^ 
siftnifeft  ezTor  upon  the  record.  Cmdfn''*  ^^U  I  H,  JPJAC.  Jlep.  21* 
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In  former  times,  the  whole  of  the  cafe  was  left 
|reitendly  to  the  jury,  without  any  minute  ilatemenC 
from  the  bench  dF  the  pfrinciples  of  law,  on  which  in« 
furances  were  leftabfiihed;  and  as  the  verdi£k$  were 
general,  it  was  almoft  tmpoffible  to  determine  from 
the  reports  we  now  fee  upon  what  grounds  the  cafe 
was  decided.  ^  Nay,  even  if  a  doubt  arofe  in  point  of 
law,  and  a  cafe  was  referved  upon  that  doubt,  it  was 
afterwards  argued  in  private  at  the  chambers  of  the 
judge  who  tried  th^  caufe,  and  by  his  fmgle  decifion 
the  parties  were  bound.  Thus,  whatever  his  opiniofi 
might  be,  it  never  was  promulgated  to  the  world  ;  and 
could  never  be  the  rule  of  deciiion  in  any  future  cafe. 

Lord  Mansfield  introduced  a  different  mode  of  pro^ 
ceeding ;  for  in  his  ftatement  of  the  cafe  to  the  jury,  ^ 
he  enlarged  upon  the  rules  and  principles  of  law,  as 
applicable  to  that  cafe ;    and  left  it  to  them  to  make 
the  application  of  thofe  principles  to  the  fa£ts  in  evi- 
dence before  them.    So  that  if  a  general  verdift  were 
given,  the  grounds,    oa  iVhich   the  jury   proceeded, 
might  be  more  eafily  afcertained.     Beiides,  if  any  real 
difficulty  occurred  in  point  of  law,    his  Lordfhip  ad- 
vifed  the  <ouniel  to  confent  to   a  fpecial  cafe.     In  a 
fpecial  cafe,  the  fa£ks  are  either  admitted  by  the  parties, 
orif  they  afe  difputed,  are  proved  ;  and  then  the  judge 
takes  the' opinion  of  the  jury  upon  thefe  fads,  referving 
the  queftion  of  law  to  be  agitated  elfewhere.     -fhefe 
cafes  are  afterwards  argued,  not  before  the* judge  in 
private,  but  in  open  court  before  all  the  judges  of  the 
bench  from -which  die  record  comes.     Thus  nice  and 
.    important  queftions  are  now  not  haltily  and  unadvifedly 
decided;  but  the  parties  have  their  cafe  ferioufly  <:on- 
fidered  and  debated  by  the  whok  court ;  the  decifion 
becomes  notorious  to  the  world;    it  is  recorded  for  -a 
'precedent  of  law  ariiing  from  the  ladts  found,  and  fery?s 
as  a  rule  to  guide  the  opinion  of  future  judges. 
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It  had  alfo  been  the  cullom,  when  cafes  were  re* 
fenned,  to  leave  it  to  the  counfel  on  both  fides  to  draw 
them  up  at  their  leifure.  This  inti-odaced  confiderable 
delays ;  for  every  faft  became  again  a  fubjeft  of  dif- 
pute ;  and  frequently  from  the  hurry  of  bufinefs  and 
other  avocations  of  the  counfel,  the  cafe  was  negleded 
&>r  a  confiderable  time,  before  it  was  ready  for  the  ixK 
fpeftion  of  the  court- 

Now,  whenever,  a  cafe  is  referved,  the  judge  him- 
felf  diftates  to  the  clerk  of  the  court  the  fads  which 
ought  to  be  dated,  and  the  queftion  upon  which  the 
opinion  of  the  court  is  reqmred :  and  in  addition  to 
this  Lord  Mansfield^  whofe  rules  are  now  the  fubjefl: 
of  our  enquiry,  .ordered  that  all  cafes  fo  referved  muft 
be  fet  down  for  argument  within  the  firft  four  days  of 
the  term  following  the  trial ;  otherwife  the  judgment 
muft  be  entered  according  to  the  finding  of  the  jury. 

One  additional  improvement  in  the  proceedings  re- 
mains to  be  mentioned.  Before  Lord  MansfielcTs  time, 
it  was  almoft  a  matter  of  courfe  not  to  decide  any  cafe» 
without  hearing  two  arguments  upqn  it :  but  in  the 
Kayntrd  ?.  very  firft  caufe  which  is  reported  of  his  Lordftiip's  de- 
^b'wwwc.  ciftons,  he  expreffed  himfelf  to  this  effedt:  "  Where 
*^  ve  have  no  doubt,  we  ought  not  to  put  the  parties 
*^  to  the  delay  and  expence  of  a  further  argument,  nor' 
*'  leave  other  perfons  who  may  be  interefted  in  the 
**  determination  of  a  point  of  a  general  nature,  unne- 
**  ceffarily  under  the  anxiety  of  fufpenfe."  When  we 
add  to  thefe  wife  regulations  the  confideration  that 
Lord  Mansfieldy  during  his  long  adminiftration  of  jul- 
tice,  gave  up  a  great  part  of  his  time,  and  employed 
his  talents  in  the  elucidation  of  thofe  points,  which 
tend  to  fix  the  fyftem  of  mercantile  jurifprudence  upoji 
the  fureft  grounds,  we  need  not  wonder  that  that  part 
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of  it  which  relates!  to  marine  infurances,  has  attained  to 
its  prefent  flate  of  perfection. 

A  complete  fyilem  of  jurifprudence .  cannot  be  fud- 
denly  ere£led :  but  there  is  rather  matter  to  excite  our 
wonder  that  fo  much  has  beeii  done  in  this  refpe£t 
vTithin  the  laft  40  years  (a\  than  ground  to  complai^ 
that  little  has  been  effeded.  It  is  the  boaft  of  this' 
age^  that  in  it  the  great  foundations  of  maritime  jurif-  , 
prudence  have  been  laid,  by  clearly  developing  the 
principles  on  which  policies  of  infurance  are  founded, 
and  by  happily  applying  diofe  principles  to  particular 
cafes.  It  will  be  the  bufinefs  of  the  following  •work^ 
which  profefles  to  lay  down,  a  fyftem  of  the  law  as  it 
now  (lands,  to  point  out,  among  other  things,  the 
improvements  which  have  been  made  by  the  legiflatiu*e 
from:  time  to  time  on  the  fyilem  of  infurances,  by 
many  wife  ilatutes  and  falutary  reilridions;  and  to 
prove,  that  the  learned  judges  of  the  courts  both  of 
law  and  equity,  by  their  liberal  and  equitable  con- 
ftru^on  of  thofe  ilatutes,  and  by  adopting  the  true 
principles  of  commerce  in  their  dediion  of  the  many 
intricate  cafes  which  have  been  brought  before  them, 
have  added  another  pillar  to  that  beautiful  ilru£hu'e  of 
rational  jurifprudence,  which  has  defervedly  acquired  . 
the  admiration  of  mankind. 

(a)  This  work  was  originally  publifhed  in  1787* 
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POLICY  is  the  name  given  to  the  inftrumcjit^ty  which  the  C  H  A  P. 
contra6l  of  indemnity  is  cfte6led  bet  ween*  V.^c'jvfuMrr  and  .       *       . 
infured ;  and  it  is  not,  like  mod  contrads,  figncd  by  Bptf^partieSy 
but  only  by  the  infurcr,  who  on  that  account,  it  i? -fyippofcd, 
is  denominated   an  underwriter.     Notwithftanding  tfiie^^fBerc 
are  certain  conditions,  of  which  we  (hall  hereafter  have  occafim 
to  fpeak,  to  be  performed  as  well  by  the  perfon  not  fubfcribit>g,\-'-^ 
as  by  the  underwriter,  otherwife  the  policy  will  be  void.     Of'^^'j^ptr; 
policies  there  feem  to  be  two  kindsj  WW  and  open  policies ;  and      'T-**-* 
the  only  diflPerence  between  them  is  this,  that  in  the  former,  Z^.;' 

goods  or  property  infured  are  valued  at  prime  cod  at  the  time 
of  cfFecfling  the  policy ;  in  the  latter,  the  value  is  not  men- 
tioned :  that  in  cafe  of  an  open  policy,  the  real  value  muft  be 
proved ;  in  a  valued  policy  it  //  agreedy  and  is  juft  as  tf  the  parties 
had  admitted  it  at  the  trial. 

Although  policies  of  infurance  are  not  to  be  ranked  with  fpe-  skinn.  ^4. 
cialty  contraAs,  not  being  under  feal,  yet  they  have  always 
been  held  as  facred  agreements,  and  of  the  firft  credit :  fo  much 
fO)  that  when  once  they  are  underwritten,  they  cannot  be  al- 
tered by  either  party;  becaufe  it  would  open  a  door  to  an  in* 
finite  variety  of  frauds,  and  introduce  uncertainty  into  a  fpecies 
of  contrafi,  of  which  certainty  and  precifion  are  the  moil  eflen* 
tiai  requifites. 

In  a  cafe  before  Lord  Chancellor  Hardwcke^  this  doftrine  HrnkrcT. 
was  admitted  in  its  full  extent.    The   plaintiff  had  infured  a  '^^^  '^^1*^ 
fhip  at  and  from  London  to  OJtend^  from  thence  to  Rotterdam^  Atfur. 
from  thence  to  the  Canaries^  warranted  an  Ofiend  fhip,  which  ^  y^J*"^' 
fhip  was  afterwards  taken.    The  bill  was  brought  to  have  the 
policy  reflifiedy  for  that  the  intention  of  the  parties  was  m\U 
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CHAP,    taken  therein,  which  was,  that  the  warranty  was  too  gcncfaJ, 
and  that  the  voyage  fhould  have  been  dated  to  take  place  from 
OJiend  only,   and  not  from  London.    The  evidence  in  this  cafe 
was  the  depo&tion  of  Knox^  the  agent  for  the  company ;  who 
depofed  that  the  plaintiff  applied  to  hhn  fo  infure  the  (hip,  and 
that  he  believed  the  plaintiff  told  him,  (he  was,  or  had  beeix 
an  Englj/btbif,  and  tnight  fay  fomething  concerning  the  manner 
<or  intent  of  making  her  an  OJiend  (liip ;  but  that  his  anfwer  was» 
that  he  would  not  «()\c^r  into  the  manner,  but  that  if  the  plain* 
tiff  would  warran€4}er«to  be  an  OJiend  (hip,  he  would  infure ; 
iibd  that  on  tboCp!*teVms,  and  no  other,  the  agreement  was 
,  made.    ThriBq\w;sn»  the  evidence  of  another  perfon,  who  varied 
from  Kmiy'iOL  addition  to  which  it  was  faid,  there  was  the 
evidenee/^Gng  from  circumftances,  for  that  it  was  impoflible 
.   for  ^/*plaintiff  to  intend  to  infure  her  as  an  OJiend  fliip,  (he 
beipg*ttien  in  London^  and  could  not  be  an  Oftend  (hip  without 
.•/jlpipi  to  OJends  for  which  proof  was  read  that  it  was  neceffary 
.*./\&e  (hould  be  regiftered. 


••.; 


Lord  Chancellor.^^^  The  firft  qucttion  is,  Whether  it  fuffi* 
oiently  appears  to  the  court,  that  this  policy,  which  is  a  con- 
trad  in  w,ritmg,  has  been  framed  contrary  to  Ithe  intent  and 
real'  agreement?  It  is  certain,  that  to  come  at  that,  there 
ought  to  be  the  ftrongeft  proof  poiTible,  for  the  agreement  is 
twice  reduced  into  writing  in  the  fame  words,  and  muft  have  , 
the  fame  conftru£lion  :  and  yet  the  plaintiff  feeks,  contrary  to 
both  thef<^  to  vary  them,  and  that  in  a  cafe,  where  his  wit* 
ne({es  vary  from  each  other.  The  fingle  depofitton,  upon  which 
it  depends,-  is  very  uncertain ;  and  imports,  that  they  relied 
en  the  plaintiff's  warranty,  leaving  the  tranf;i£lion  relating  to 
the  ms^nner  of  making  her  an  OJUnd  (hip  entirely  to  himfelf.  His 
Lord(bip,  th^cfore,  as  there  was  no  evidence  to  vary  the  con- 
tra^St  from  the  written  words,  ordered  the  bill  to  be  dj/miffed.'^ 

At  the  fame  time  it  muft  be  obferved,  that  cafes  frequently 
may,  and  do  ezi(t,  in  which  a  polrcy,  upon  proper  evidence, 
snay  be  altered,  without  any  violation  of  the  principles  above^ 
bid  down^  and  which  has  been  often  done  by  the  courts  both 
of  law  aad  equity ;  for  let  it  be  remembered  once  for  all,  that 
in  qucitions  of  infurance,  which  is  a  contrail  founded  upon^ 
broad  eqjaitable  principles^  courts  of  common  law  are  bound  by 
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thefiune  rules  of  decifion  as  courts  of  equity.    After  figningi  c  H  A  p> 
policies  are  Kkewife  frequently  altered  by  confent  of  the  parties^         '* 
and  fuch  policies  are  good^  agreeably  to  the  masim>  conftnfus 
Uiiit  errorem. 

An  inftance  of  the  former  kind  of  altefatloh  bf  a  policy  Mottauc  t. 
occurs  in  the  chanccllorfliip   of  Lord  Hardwich,  to  whofe  ^^  ^^p^ 
decifion  we  laft  referred;    The  infurance  was  Upon  the  {hip  of  the  htm 
five  hundred  pounds,  and  the  policy  ftated,  that  the  adventure  ^^  / 
was   to   commence  immediately  from  the  departure  of  the  /hip  ^^i^ 
frwn  Fori  St.  George  to  London.  ,  The  bill  was  brought  by  the  ^*  * 
plaintiiF,  fuggefting  that  the  owner  had  employed  a  Mr.  Haliead 
to  infure  the  (hip  with  the  defendants)  to  commence  frorft  hef 
arrival  at  Fort  8t.  George  i  that  a  label,  agreeable  to  thofe^n« 
ftruflions,  with  all  the  particulars  of  the  agreement,  had  been 
entered  in  a  book,  and  fubfcribed  by  Hatiead,  and  two  of  the 
diredors  of  the  company ;  that  by  a  mijlake  the  policy  wad 
made  out  different^  from  the  label ;  that  the  (hip  being  loft  in 
the  Bay   of  Bengal^  aJUr  her  arrival  at  Fort  St.  George,  but 
kfore  her  departure  for  England^  the  company  refufe  to  pay  i 
upon  the  fuggeftioos,  the  plaintiff  prayed  that  the  miftake 
might  be  re£lified,  and  that  the  company  might  be  ordered  t9. 
pay  five  hundred  pounds  with  intereft. 

His  Lordftiip  was  of  opinion,  that  the  label  was  a  memorafl-. 
dum  of  the  agreement,  in  which  the  material  parts  of  the  policy 
were^  inferted ;  that  although  the  policy  was  ambiguous,  the 
label  made  it  clear;  and  as  it  was  only  a  miftake  of  the  clerk,  it.  • 
ought  to  be  re£^ified  according  to  the  labcL 

In  an  aftion  upon  a  policy,  of  infurafice,  and  non  ajfumffit  Bates  v« 
pleaded,  the  fafts  wace,  that  Stubhs,  a  broker,  had  inftruaions  %^^ 
to  procure  an  infurance  on  goods  on  board  the  Mivry  Galley,  if 
Saint  Chrifiopher^s^  Captain  A.  Hill,  commander  :  that  Stubbi,  in 
writing  the  policy,  by  miftake,  made  the  infurance  on  the 
Mary^  Captain  Hajltwood,  commander,  which  was  fubfcribed  by 
the  defendant :  that  the  Mary  Galley  was  loft,  and  then  Sfubbs 
applied  to  the  infurers  to  confent  tQ  alter  the  policy^  tb 
which  they  agreed.  It  was  urged,  that  on  account  of  the  altera- 
don,  the  defendant  Ihould  have  an  iaoctafc  of  premium^  the 
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c  H^  A  p.  fljjp  3/^^j,  i^jng  ftouftr  than  the  //ur;  Galley.  Btit  /Ti/r,  chic^ 
jofttce^  ruled,  that  the  aAioti  well  lay  upon  the  policy^  and  that 
the  miilake  might  be  fet  rights 

A  policy  of  infurance,  when  etfeflcd,  becomes  the  properly 
of  the  infured :  and  if  it  be  nur^n^ullj  withheld,  either  by  the 
btoker  employed  by  him  to  cffe£t  it,  or  by  any  other  perfoa 
to  whofe  hands  it  may  happen  to  come,  he  may  maintain 
an  a£lion  of  trover  for  it,  as  well  as  for  any  other  fpccies  of 
property. 

Thus  an  aftion  of  troTer  was  brought  againft  the  defen-i' 
dants  for  two  policies  of  infarance.  The  defendants  were 
biokersi  who  had  written  to  the  plaintiff,  the  m^fler  of  a  veflelf 
that  they  had  got  two  policies  effcifled ;  the  one  on  account  0/ 
the  plaintiff's  cloaths  and  Wages,  the  other  on  account  of  the 
owners,  and  that  the  underwriter  was  Mr.  Ne^wnhant,  A  ]of» 
having  happened,  the  defendant  produced  a  policy,  underwritten 
by  one  y.  S.  only  infuring  the  (hip,  in  which  the  plaintiff  had 
no  intereft. 

Lord  Mansfeld. — *«  1  fliall  confidet  the  defendants  as  the 
t£lual  infurersi  and  therefore  the  plaintiff  mud  prove  his  in*' 
tereft  and  lofs.  The  defence  fee  up  was,  that  the  letter  above 
ftared  in  evidence  was  written  by  the  defendant's  clerk  through 
miftake  ;  and  it  was  faid,  that  trover  could  Hot  be  maintained 
for  that  which  never  exifted:  but  his  Lordfliip  would  not  fuffer 
the  defendants  now  to  contradict  their  own  reprefentation  ;  and 
die  plaintiff  accordingly  had  a  verdi£l  to  the  amount  of  his  in» 
tereft,  the  premium  being  dedudled.'' 

It  is  material  tO  obferve,  that  policies  of  infarance,  though 
called  tt;riV//fi  inftruments,  are,  for  the  convenience  of  trade, 
dnd  the  difpatch  of  bufinefs,  generally  printed,  leaving  blanks 
for  the  infertion  of  names  and  all  other  requifiltes.  This  being 
the  cafe,  it  is  frequently  neceffary  to  infert  written  claufes,  ini 
ofder  to  expre'fs  the  meaning  of  the  parties  to  the  contraft, 
which,  from  feme  parttcalar  circumftances,  the  printed  form 
may  not  fufficiendy  eiplain.  Thefe  written  claufes  and  con* 
ditions,  thus  inferted,  are  to  be  confidered.as  the  real  contradi) 
the  court  will  look  to  them  to  find  out  the  intention  of  the 

parttciy 


OF  THE  POLICY.  g 

partie9«  and  will  confequently  fuiFer  fuch  conditions  to  controul  chap. 
tbc  printed  words  in  policies  of  infurance  *.  t_— J— _f 

Having  premifed  thus  much ,  of  policies  in  general,  it  may 
be  proper  to  confider  this  fubje£i  in  a  threefold  point  of 
?iew :  Krft,  what  perfons  may  be  ipfurers :  Secondly,  what 
things  may  be  infurcd  i  Tbirdlyi  wh^t  (he  requifites  of  a 
policy  are. 

I  ft.  What   perfons  may  be  infurers.     It  (hould  feem,  that 
by  the  common  law  and  ufage  of  merchants,  any  perfon  whati- 
cvcr  might  be  an  infurer,   however  unable  he  might  be,  from, 
poverty,  to  make   up  the  lofTes  infured  againft,  provided  the 
merchant    was  weak  enough  to  truft  tp  fuch  a  fecurity.     In 
procefs  of  time,  however,    there  were  fo  many  who  made  a 
(hew  of  great  wealth,  in  order  tp  deceive  the  honed  and  un- 
fufpicious  trader  out  of   his  premiums,  and  who  were  in  infol« 
vent  ciicumllances,  that  it  became  an  objed  of  national  con- 
cern,   and  parliamentary  interference.      The   mifchieft   then 
exiftingin  this  branch  of  trade,  and  the  dangerous  confequences 
thence  arifmg  to  the  interefls  of  (he  country,  are  to  be  colleded 
fron\  the  preamble  of  the  ftatute,  which  pafTed  in  the  reign  pf 
Giorge  the  Firft,  to  remedy  thefc  evils,  and  which  has  in  fome,  6Geo.L 
though  not  in  any  great  degree,  retrained  the  rule  of  the  com-  ••  '*• 
mon  law  as  to   the   unlimited  right  any  man  or  body  of  raea 
bad  to  become  infurcrs.     "  Whereas  it  has  been  found. by  ex** 
^*  perience,  that  many  particular  perfons,  after  they  have  re- 
<*  received  large  premiums  or  confideration  monies  for  or  to- 
*'  wards  the  infuring  of  ihips,  goods,  and  merchandises  at  fea 
<*  have  become   bankrupts,  or  otherwife  failed   in  anfwering 
f<  or  complying  with  their  policies  of  infurance,  whereby  they 
^  were  particularly  engaged  to  make  good,  or  contribute  to- 
**  wards  the  lolTes  which  merchants  and  traders  have  fuftainejl 
f*  to  the  ruin  and  impoverifliment  of  many  merchants  and  traders^ 
**  and  to  the  difcouragenient  of  adventurers  at  fea,  and  to  the 
^  great  diminutiqn  of  the  trade,  wealth,  ftrength,  and  publiek 
^'  revenues  of  the  kingdom  :  And  whereas  jt  it  conceived,  that 
f '  |f  mfro  feyeral  and  diitmd  corporations,  with  a  competent 

*  See  the  ttfeCt  cf  the  written  »o4  f riqte4  claiilei  io  e  folky  ot*  lofarence  very  Ifu 
fitfy  es^btped  hf  LiMd  BUtB^tr^t^b  io  giving  judgment,  in  a  canie  of  R^ktrt/n  ?• 
iJ^paei  ^efit  QS^2^fiftbt  c^ifirMaiin  of  a  Policy  pf  hjuranu. 

£  3  "  joltit 


6  OF  THE  POLICY-. 

• 

C  HA  P.  c^' joint  ftock  to  each  of  them  belonging,  and  under  proper  cei|« 
t  '  _'  **  ditions,  rellri6lions,  and  regulattonsy  were  ereded  and  efta- 
**  blMbed  for  aiTur^nce  of  ihips,  goods,  or  merchandizes  ^t  fea 
•'  or  going  to  fea,  (excIuGve  of  a|l  or  any  other  corporations 
^  or  bodies  politic  already  created,  or  hereafter  to  be  created^ 
*<  and  Jikewife  exclufive  of  fuch  focieti^s  or  partnerihips  as  now 
*<  are,  or  miay  hereafter  be  entered  into  for  that  purpofc,) 
*^  feveral  merchants  or  traders,  who  adventure  their  eftates, 
<f  or  part  of  th^ir  eftatci,  in  fuch  ihijps,  goods,  and  merchan- 
*f  dijses,  at  fea,  or  going  to  fea,  (efpecially  in  remote  or  ha- 
*<  zardous  voyages,)  would  think  it  much  fafer  for  them  to  de- 
^<  pend  upon  the  policies  or  affurances  of  either  of  thofe  two 
V  corporations,  fo  to  be  crcded  and  eftabliflied,  than  on  the 
^*  policies  qr  aflurances  of  private  or  particu^r  perfons.**  The- 
ftatute  then  goes  on  to  authorize  his  majefty  to  grant  charters 
to  two  diftindi  companies,  or  corporations,  for  the  aflurance  of 
fiiips,  gpods^  and  merchandizes,  at  fea,  or  going  to  fea,  and  for 
lending  money  on  bottomree*  The  ftatute  alfo  cnz£ks  that  the 
corporations  may  purchafe  lands  to  the  amount  of  one  thoufand 
pounds/^  annum,  may  have  a  common  feal,  and  may  be  capa* 
ble  to  fue  and  be  fued  at  law ;  that  each  corporation  (ball  pro- 
yide  a  fufiicient  ftock  of  ready  money  to  fatisfy  and  difcharge  all 
juft  demands,  arifing  upon  their  policies  of  infurance  j  and  in 
cafe  of  refufaJ,  the  parties  infured  may  bring  their  a£iipn  againft 
%ht  corporation,  and  ihall  recover  JoubU  damages  and  cpils. 
SGeo.l.  This  claufe,  however,  giving  double  damages,  was  afterwards 
c.  M-  fs5*  thought  by  the  legifiature  to  be  hard  and  opprellive  \  andthere- 
t.  i<^i  43,  fore,  by  a  claufe  in  a  fubfecjuent  ftatute,  thcfc  corporations 
vid  ft  y^^^^  allowed  to  plead  the  general  iflue  to  any  a£lion  brought 
c.  ao.  '  againft  them  }  and  the  jury,  in  eflimating  the  damages,  as  well 
with  .xt{peOi  to  theni  as  any  other  perfonsi  were  left  to  their 
Qwn  difcretion. 

After  feveral  other  clavifes  for  the  internal  regulation  of  thefe' 
corporations,  the  ftatute  of  the  fixth  of  Geo.  the  Firft  goes  on 
to  prohibit  any  other  fociety   or  partnerfhip  whatfoever  from 
g^  making  infurances,  or  lending  money  on  bottomree,     •*  And 

«  be  it  ena£led,  that,  from  and  after  the  granting  or  making 
««  the  faid  charters  or  indentures  for  erefting  the  two  corpora- 
te tions  before  mentioned,  and  paffing  the  fame  under  the  great 
<<  feal,  for  and  during  the  continuance  of  the  faid  corporations 

«  rcfpcc- 
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•*  Tcfpedlvely,  or  cither  of  them,  all  other  corporations  or  bodies  C  H  A  f.. 
*'  politicki  before  this  time  ere£ted  or  eftabltflied,  or  hereafter  to 
*<  be  erc^ied  or  eftabliflied,  whether  fuch  corporations  or  bodies 
*'  politic,  or  any  of  them,  be  fole  or  aggregate,  and  all  fuch 
<<  focieties  and  partnerfiiips  as  now  are,  or  hereafter  (hall  or 
*'  may  bci  entered  into  by  any  perfon  or  perfons,  for  afluring 
'<  (hips  or  merchandizes  at  fea,  or  for  lending  money  on  bot- 
^*  tomree,  (hall,  by  force  and  virtue  of  this  a£l,  be  reftrained 
^*  from  granting,  (igning,  or  underwriting  any  policy  of  afTur- 
**  ance,  or  making  any  contra  As  for  aflurance  of  or  upon  an^ 
*'  (hip  or  (hips,goodSy  or  merchandizes,  at  fea,  or  going  to  fea, 
''  and  for  lending  any  monies  by  way  of  bottomree  as  aforefaid : 
^<  and  if  any  corporation  or  body  politick,  or  perfons  a£ling  in 
*'  fuch  fociety  or  partnerfhip  (other  than  the  two  corporations 
«  intended  to  be  cftabliflied  by  this  a£l,  or  one  o^them)  (hal|^ 
^<  prefume  to  grant,  fign,  or  underwrite,  after  the  twenty-fourth 
««  day  of  June  1720,  any  fuch  policy  or  policies,  or  make  any 
<*  fuch  contraQ  or  contrafis  for  affurance  of  or  upon  any  (hip 
^  or  (hips,  goods  or  merchandizes,  at  fea,  or  going  to  (ea,  or 
•«  take  or  agree  to  take  any  premiuin  or  other  reward  for  fuch 
**  policy  or  policies,  every  fuch  policy  and  policies  of  aflurancc 
**  of  or  upon  any  fuch  (hip  or  (hips,  goods  or  merchandizes 
«<  (hall  be  ipfofaSlo  void,  and  all  and  every  fuch  fum  or  fums  fo 
^*  Ggned  and  underwritten  in  fuch  policy  or  policies  (hall  be 
**  forfeited,  and  (hall  and  may  be  recovered,  one  half  to  the  i^fc 
•*  of  his  majefty,  the  other  to  that  of  the  informer,  by  adion  \ 
<*  and  if  any  corporation  or  bodies  politick,  or  perfons  ading 
••  in  fuch  fpciety  or  partner(hip,  other  than  the  two  corporations 
«•  intended  to  be  eredled  by.  this  aft,  or  one  of  them,  (liall  pre- 
«*  fume  to  lend ^  or  agree  to  Ifend,  or  advance,  by  thchifelves  or 
•*  any  others  on  their  behalf,  after  the  faid  twenty^fourth  day 
••  of  June  1720,  any  money  by  way  oF  bottomree  contrary 
••  to  this  aft,  the  bond  or  other  fecurity  for  the  fame  (hall  be 
•*  ^pjo  faEio  void,  and  fuch  agreement  (hall  be  adjudged  to 
<f  be  an  ufurious  contrai^i,  and  the  offenders  therein  (hall 
«  fuflfer  as  in  cafes  of  ufury:  neverthekfs  it  is  intended  and 
«  hereby  declared,  that  any  private  or  particular  perfon  or 
*'  perfons  (hall  be  at  liberty  to  write  or  underwrite  any  po- 
"  licies,  or  engage  himfelf  or  herfejf  in  any  aflurances  of,  for, 
««  or  upon  any  (hip  or  (hips,  goods  or  mcreliandizss  at  fea, 
«  or  going  to  fea,  or  m^y  lend  money  by  way  of  faQttoR4e«> 
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^  as  f ullf  and  beneficially!  as  if  thiQ  a£i  had  neyer  been  made, 
<<  fo  as  the  fame  be  not  pn  the  account  or  rifque  of  a  cor- 
^<  poration  or  body  politick,  or  upoii  ^he  account  or  rifque  of 
*'  perfons  a^ing  in  a  fociety  or  partnerfhip  for  that  purpofe  af 
«  aforefaid.** 

Sullivan  ▼         Upon  this  claufe  of  the  ftatute,  a  quedion  arofe  at  Gi4ildhaN. 

OreaTes,       It  was  an  afUou  brought  again (t  the  defendant  tq  recover  a  fum 

•♦t7r  E*  fler    ^^  money  received  by  him  from  one  Briftow  to  the  plaintiff's  ufc. 

17^9*  .  The  plaintiff  was  an  underwriter,  and  the  defendant  was  a 
broker}  a^d  a lofs having  happened  upon  a  policy  underwritten 
by  the  plaintiff,  he  had  been  pbliged  to  pay  it :  but  Bn/lcWf  hav- 
ing agreed  to  take  half  the  plaintiff's  rifk,  had  paid  his  moiety  of 
the  lofs  into  the  hands  of  the  defendant,  to  recover  it  from 
whom  this  a£lion  was  brought* 

Lord  Kenyon^  C.  J.—"  I  am  of  opinion  that  the  plaintiff  can- 
not recover ;  for  this  is  clearly  a  partnerfhip  within  the  aci  of 
parliaments  If  a  fingle  name  appears  on  the  policy,  as  in  this 
cafe,  the  infur:*r  fliall  never  be  allowed,'  if  a  lofs  happen,  to 
defeat  a  honifii^  infurance,  by  faying  to  an  innocent  perfon^ 
there  was  a  fecret  partnerfhip  between  another  and  myfelf, 
and  therefore  the  pplicy  is  void.  But  here  the  plaintiffis  himfelf 
the  underwriter,  who  comes  to  enforce  an  illegal  contra£l :  it  is 
a  partnerfhip  pro  hac  vice ;  and  this  party  cannot  apply  to  a 
Court  of  Juftice  to  enforce  a  contraft  founded  in  a  breach  of 
the  law/' 

No  motion  was  ever  made  to  fet  afide  the  nonfuit ;  but  two 
or  three  days  afterwards.  Lord  Kenyon  took  occafion  to  mention 
to  the  bar,  that  he  had  ftated  the  cafe  to  the  other  Judges  of  the 
court  of  King*/  Bencby  who  were  unani^ioully  of  the  fame  opi«* 
nion  with  his  Lordfhip. 

Mittbtii  In  a  more  modern  cafe,  the  decifipn  in  Sullivan  v.  Gnaves 

!%r w^'of  <^3mie  under  difcu/Eon  in  the  court  of  Common  Pleas^  and  the 
Robtnfon  a  opinion  givcn  by  Lord  Kenyon  was  confirmed  by  the  unanimous- 
Cockburn/  opinion  of  that  Court. 

•flSgnec  of 
Tyler  a 

Viokrupt,  •  .  The. fafts  were,  that  the  two  bankrupts  ^ere.  engaged  in  a 
a  J.  *>Lic.     paj^ncrihip  for  the  infurance  of  fhips*  which  was  carried  on  in 

the 
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the  same  of  Rdftrtftm^  who,  at  the  time  of  his  bankruptcy^  had  C  H  A  F« 

paid  a  much  larger  fum  for  lofles  than.he  had  received  for  pre- 

niiuma:  and  to  recover  a  moiety  of  this  fum  from  Tyler*%  eftafe 

was  the  objefl  of  thi^aflion..  The  Lord  Chief  Juftice  Eyre  hav« 

ing  nonfuited  the  phintiifs  at  the  tria},  and  a  ipotion  having  been 

made  to  fet  the  nonfuit  afide,  the  learned  Judgesi  after  argument 

at  the  bar^  delivered  their  opinions* 

Ld.  Ch,  J.  Syre. — <<  This  queftioa  depends  on  the  true  con« 
ftru£kion  of  the  ftat.  6  G^o.  i.  c.  i8.  By  thata£l,  the  two  cor- 
porations became  the  purghafers  of  the  exclufive  privilege  of 
ii^furmg  on  a  joint  Aock ;  and  to  give  efFefl  to  that  privilege^ 
ail  other  perfons  are  prohibited  from  infuring  on  a  joint  (lock* 
Now  it  appears  clearly  on  the  firft  view^  that  thle  provifions  of 
the  a£l  are  at  an  end,  if  a  perfon,  by  merely  infuring  in  his  own 
name,  can  have  ^e  advantage  of  a  joint  capital,  which  the  z€t 
meant  to  prohibit.  This  partnerihip  therefore  is  contrary  to  the 
fpirit  of  the  %6t  \  and  it..i9  alfo  contrary  to  the  letter  of  it.  The 
|2th  fe£lion  difcds,  that  all  fqcieties,  &c.  *  This  does  not  at 
all  go  to  confine  the  n^eaning  of  the  legiflature  to  an  avowed 
partnerihip,  iqfuring  publicMy  in  their  own  names ;  but  the 
objed  is  to  preyent  any  other  joint  (lock  being  embarked  in  in* 
faring.  This  being  fo,  the  confequence  unavoidably  is,  that  no 
contrafl  can  arife  direAly  out  of  fuch  a  proceeding,  fo  as  to  be 
the  founda;ioq  of  an  adion," 

Mr.  J.  Heath.  ^^^  I  am  of  the  fame  opinion.  \t  fcems  to  mc 
that  the  pbje£l  of  the  ftatute  would  be  totally  defeated,  if  it 
were  to  extend  only  to  thofe  policies,  in  which  the  names  of  all 
tlw5  partners  were  infcrted,  \i  exprefsly  declares,  that  everj^ 
policy  fubfcribed  by  any  perfon  ading  in  a  partnerihip  (hall  be 
abfolutely  null  and  void,  though  it  may  be  tiroe  that  the  party 
fubfcribing  (ball  be  eftopped  from  fetting  up  a  fecret  partnerihip 
to  defeat  a  bond  fide  infurance.  And  the  reafon  is  obvious ;  trade 
is  carried  on  according  to  the  capital  employed.  Now  the  in- 
fnrances  would  run  to  the  extent  of  the  capital,  in  whatever 
name  the  policy  might  be  fubfcribed.  The  obje£l  therefore  of 
the  ftatute  was  to  prevent  the  employment  of  a  joint  capital, 
which  would  afford  the  greateft  competition  with  the  eftablilhed 
corporations.'* 

f  V|dc  Supn,  p.  C.^ 

Mr. 
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Booth  ▼. 

HodgfoOy 
6  Term 
^ep.  405, 


/ubertT. 
Mase, 
aBof.  it 
poll.  371. 


Mr.  J.  Rah. — <*  As  to  the  fccond  point,  I  agree  that  if  the^ 
contrad  be  iUegal,  no  adioh  can  arife  out  of  it.  IJut  as  to  the 
firft  qiieftion,  whether  this  contract  were  illegal  or  not,  I  muft 
confefs  I  had  great  doubts^  till  I  heard  the  opinions  of  my  Lord 
Chief  Juftice  and  my  brother  Heathy  and  alfo  the  cafe  cited 
from  ParVs  Infurance^  for  it  f<:emed  to  me  that  the  (latute  only 
meant  to  prohibit  infurances  where  both  parties  knew  that  a 
partnerfliip  exifted,  but  not  where  there  was  a  fleeping  partner- 
(hip.  But'I  was  very  much  (truck  with  the  obfervations  of  my 
brother  Heathy  that  the  extent  of.  the  infurance  would  be  in  pro- 
portion to  the  capital  employed,  and  if  there  were  an  increafed 
capital  there  would  be  an  increafed  rivalfliip  with  the  corpora- 
tions. Whatever  doubts  therefore  I  had,  I  fubmit  to  the  autho- 
rity of  the  other  Judges*** 

Rule  for  (etting  afide  the  nonfuit  was  difcharged. 

In  a  fubfequent  cafe,  all  thefe  cafes  were  confidercd  and  fully 
confirmed  in  the  Court  of  Commm  Pleas^  by  Lord  tldon^  Heathy 
Rcoke,  and  Chambre^  Juftices. 


LeeiT* 
Smiiht 
7TeimR. 
S38. 


The  rule  then  eftabllfhed  by  all  thefe  cafes  feems  to  be  this, 
that  if  the  credit  of  any  company  or  fociety  (except  the  two 
mentioned  in  the  ftatute)  be  in  any  event  pledged  in  a  contra£^ 
bf  this^  nature,  the  contrail  is  void.  And  therefore  where  a 
company  of  fliip  owners  engaged  to  infure  each  other*s  (hips, 
though  they  covcnznttd  feverallyf  and  not  jointly  to  pay  a  certain 
fum  in  cafe  of  lofs  in  proportion,  to  their  refpedive  (bares,  yet 
as  there  was  a  claufe  providing  that  in  cafe  of  the  infolvency  of 
any  one  of  the  members,  all  the  others  were  to  be  refponfible, 
the  contra£t  was  void. 


Harrifon  v. 

MilUr, 

Sittings 

after  Mich. 

X796. 

7  Tf  rm  R* 

?•  340» 
note  (d). 

Sec  ^4.  16. 
liS. 


But  if  in  Xuch  an  aflbciation,  each  individual  fubfcriber  is 
only  liable  for  the  fum  to  which  his  name  appears,  and  not  for 
tlie  default  of  the  other  fubcribers,  it  has  been  held  by  Lord 
Kenyofiy  that  fuch  an  afiTociation  does  not  infringe  on  the  ^SL  of 
pailiament. 

There  are  claufes,  in  a  fubfequent  part  of  the  (tatute  now  ua- 
der  difctt(&on,  fecuring  to  the  South  Sea  and  Eajl  India  Companies, 

all 
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»U  the  rights  and  pririleges  which  they  had  enjoyed  previoas  to  C  H  a  p 
the  paffing  ot  that  aft,  and  the  right  of  lending  money  on  hot* 
tomree  to  the  captains  of  their  own  (hips. 

This  ftatute  is  the  only  poGtive  regulation  to  be  found  in  the 
law  of  thiscountry»  with  refped  to  what  perfons  (baUt  or  (hall 
Dot  be  infttrers.  By  virtue  of  that  zQ^  the  two  offices,  under  the 
names  of  the  Royal  Exchange  AJfurance  Offices,  and  the  London 
AJfurance  Office,  were  created  and  eftabliflied,  by  charter  of 
George  the  Firft,  under  the  great  feal  of  Great  Britain^  bearing 
date  the  twenty^fecond  day  of  June^  in.  the  fixth  year  of  his 
reign  ;  and  they  ftill  continue  offices  for  the  infurance  of  pro« 
perty.  The  legiflature  having  thus  anxioufly  provided  for  the 
feCnrity  of  thofe  merchants,  who  might  be  defirous  of  carrying 
on  an  extenfive  trade,  but  who  were  deterred  from  doing  fo 
through  fear  of  the  infolvency  of  underwriters,  having  (lipulated 
with  the  company  that  they  (hould  have  fufficient  funds  for  the 
payment  of  all  demands  that  might  be  made,  and  at  the  fame 
time,  allowing  to  private  underwriters  the  full  liberty  of  in* 
fttring  to  any  amount  with  thofe  who  were  fatisfied  to  truft  to 
their  private  fecurities  only  ;  it  is  not  to  be  wondered  at,  that 
the  bttfinefs  of  infurance  increafed  to  a  degree  almoft  incon- 
ceivable. Indeed,  any  perfon^  fince  this  ftatute,  may  infure  as 
at  the  common  law,  with  this  fingle  exception,  that  any  policy 
jubfcribedby  a  private  firm  or  partnerfhip,  is  abfolutely  void. 

idly,-  What  things  may  be  infured.  I  beg  leave  here  to  pre- 
snife,  that  I  do  not  mean  at  prefent  to  go  into  the  great  queftipn 
of  infurance,  upon  intereft  or  no  intereft^  having  referved  that  for 
the  fubjeft  ef  a  diftinft  chapter.  My  dcfign  in  this  place  is 
only  to  Ihew,  what  kinds  of  property  are  the  fubjeft  of  infur- 
ance, upon  fuppofition  that  every  petfon,  making  infurance,  is 
iaterefted  in  the  thing  infured  as  the  law  requires. 

The  moft  frequent  fubjefts  of  infurance  are  (hips,  goods,  x  Magenv 
merchandizes,  the  freight  or  hire  of  (hips :  alfo  boufesj  ware-  ^' 
bouses,  and  the  goods  laid  up  in  tiiem  from  danger  by  (ire :  and 
inifurance  on  lives.    Of  the  two  laft  of  which,  more  will  he  faid  Seepoi^, 
hereafter.    But  although  infiirances  upon  fu.ch  pYoperty,  as  we  ^^^  ^-^^ 
Juve  juft  enumerated^  moft  frequently  occur  in.pra^ice,;  yet  in    '  ^^' 

the 
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CHAP,  tbe  law  books  we  meet  with  cafes  wliicb  cap  hardly  fall  within 
aay  of  thofe  defcriptions. 

Thus  bottomree  and  refpondentia  are  a  particular  fpecies  of 
property  which  may  be  the  fubje&  of  infurance.  But  then  it 
muft  be  particularly  exprefled  in  the  policy  to  be  nfpondgntia  in^ 
tereft ;  for  under  a  general  infurance  on  goods^  the  party  infured 
cannot  recover  money  lent  on  bottomree.  Such  has  beeUj  an4 
ia  2X  this  day,  the  eftablifhed  ufage  of  merchants* 

Bi!^  ^*  ^^^^  ^^  folemnly  decided  in  an  a£liop  upon  a  policy  of  in» 
3  Burrow,  (vLTTLncc  **u^n  goods  and  mercbandizest  loadeU)  or  to  be  loaden 
'394.  ■"<»  it  aboard  the  Denbam^  William  Tryon^  commander,  at  and 
|Lep.  405.  '<  from  Bengali  to  any  ports  or  places  whatfoevcr  m  the  Eaft 
<*  Indies^  until  her  fafe  arrival  in  London.**  The  evidence  ap- 
peared to  be,  that  before  the  Ggiiing  of  the  policy,  the  plain* 
tiff  had  lent  Captain  Tryon^  upon  the  goods^  then  loaden,  and 
to  "be  loaden  on  board  the  faid  ihip,  on  account  of  the  faid 
Captain  jfr^w,  the  fqm  of  fevcn  hundred  and  fixty-four  pounds^ 
at  rej^ndentia^  for  which  a  bond  was  executed  in  the  ufual 
form  :  that  the  fliipi  at  tiie  time  of  |he  lofs,  had  goods  and  mer- 
chaiidizes  on  boards  the  property  of  Captain  Tryon^  of  greatev 
Talue  than  all  the  money  he  h\A  borrowed  :  that  the  (hip  wa^ 
afterwards  burst,  and  all  the  goods  and  iR^r^andiaes  wen^ 
totally  confumed  and  loIL  Upon  thefe  fads,  the  igucftipn  was» 
Whether  the  plaintiff  could  recover  ?  This  cafe  was  twice  argued 
at  the  bar ;  tbe  court  took  time  to  coni^^r  itj  and  were  unanU 
mous  in  their  deter quaatioq. 

Lord  Manjfield."^^*  I  inclined  at  the  trial,  a«d  fince  upop  the 
argument,  to  fupport  thi^  infurance,  being  ironvinced  tiMt  it  ia 
fair,  and  that  the  doubt  lias  ariiien  by  a  flip  in  pmijUing  to  fpe* 
cify  (as  it  was  intended  to  have  been  done)  that  this  wsi^  a  rr- 
J^ffdentia  intereft.  The  ground  of  fupporting  this  infurance,  if 
it  could  have  been  fupported,  was  a  daufe  (^  the  19  6.  2*  f-  37. 
f.  5.  which,  as  to  the  purpofe  of  infiar^ce,  confiders  the  born 
Tower  as  having  a  right  to  iafuiie  only  for  the  furpl^s  valuCj^ 
over  and  above  the  money  he  has  borrowed  ^t  refpondentis.  Yet 
we  are  all  fatiefied  that  this  ad  of  parliament  nerer  meant,  o^ 
tfrteiided  to  makcj  any  alteration  in  the  max^i^r  of  infucao^ce^ ; 
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\u  View  was  to  prctcitt  gaming  or  wagciing  policies,  wicttf  th^  C  H  A  P. 

ittfurer  had  no  intcreft  at  all  ;  and  if  the  lender  oF  money  at  re^ 

,  fponderMa  were  to  be  at  liberty  to  injure  for  more  than  his  whole 

intetefti  it  would  be  a  gaming  policy ;  for  it  is  obvious,  that  if 

he  could  infure  all  the  goods,  and  infure  his  refpondentia  intereft 

beQdef,  thili  would  amount  to  an  infurance  beyond  his  whole 

intereft.     In  defcribing  refpwdent'ta  intereft,  the  sid  gives  the 

lender  alone  a  right  to  make  infurance  on  the  money  lent :  fo 

that  tlie  ad  left  it  on  the  praAici^.     I  have  looked  into  the 

pra£lice,  and  I  find,  that  bottomree  and  refpondentia  are  a  ^or* 

tkuUrfpecies  of  infurance  in  themfelves,  and  have  taken  a  par* 

ticular  denomination.    I  cannot  find  even  a  difium  in  any  writer 

foreign  or  domeftic,  that  the  refpondentia  creditor  may  infure 

upon  lYicgoodSf  as  goods.     I  find  too,  by  talking  with  intelligent 

prions  very  converfant  in  the  knowledge  and  pra£tice  of  in- 

furanccs,  that    they   always   do  mention  refpondentia  intereft^ 

whenever  they  mean  tp  infure  it.     It  might  be  greatly  incon* 

venient  to  introduce  a  prafiice  contrary  to  general  ufage^  and 

there  may  be  fome  opening  to  fraud  if  it  be  not  fpecified. 

The  ground  of  our  refolution  is,  *<  That  it  is  now  eftabliftied, 

**  as  the  law  and  pra£lice  of  merchants,  that  refpondentia  and 

^  hottomra  muft  be  fpecified  and  mentioned  in  the  policy  of 

■*  infurance/' 

I 

It  is  to  be  obferved,  that  in  this  judgment  the  court  confined 
itfdf  entirely  to  the  cafe  then  before  it,  but  did  not  mean  to  de- 
cide, that  a  perfon,  having  a  fpecial  intereft  in  goods,  could  not 
tecover  under  an  infurance  upon  goods  generally.     Lord  Manf^ 
Jieldy  indeed,  exprefsly  faid,  at  the  concIuGon  of  his  argument^ 
that  they  did  not  mean  to  determine,  that  no  fpecial  intereft  in  .  ^^^ 
goods  might  be  given  in  evidence,   in  other  cafes  than  in  thofe  H^''^ 
of  refpondentia  and  bottomree^  if  the  circumftance  of  the   cafe 
Ihoald  happen  to  admit  of  it.  The  lien  which  a  fa£lor,  to  whom 
a  balaoce  is  due,  has  upon  the  goods  of  his  principal,  comes 
itnder  the  exception  taken  by  the  court ;  and  an  infurance  upon 
'nch  an  intereft  feems  to  have  been  admitted,  if  not  abfolutely 
held,  to  be  good,  in  the  cafe  of  Godin  v.  London  Afiurance  Com-     . 
P^ny,  which  will  be  fully  ftated  in  that  part  of  this  work  which  4I9. ' 
^^M  of  double  infurances* 

i  But 
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Grefonrn 
Chrmic, 
B.  R.Tn- 
nity  M> 
Geo.  111. 


iMigens 
x8. 


S  Geo.  I. 

ch  04.  f.  7. 


But  although  the  decifion  in  Glover  and  Bldci  has  never  bceit 
called  in  queftion^  yet  it  has  Cnce  been  ruled,  that  money  ex- 
pended by  the  captain  for  the  ufe  of  the  Ihip,  and  for  which 
re/pottdentia  intereft  was  charged,  may  be  recovered  under  an 
infurance  on  goods f/pecie,  and  €JfeEts^  provided  the  ofage  of  the 
trade,  which  in  matters  of  infurance  is  always  of  great  weighty 
fanAions  it. 

Thus  In  an  a£lion  upon  a  policy  of  infurance  en  goods^  Jpedit 
and  efftBs  o£  the  phintiff,  who  was  alfo  the  captain,  on  board 
the  Qiip,  the  plainti£F  claimed  under  that  infurance^  money  ex- 
pended by  him  in  .the  courfe  of  the  voyage  for  the  ufe  of  the 
fliip,  and  for  which  he  charged  refpondentta  intereft. 

Lord  Mansfield^  after  delivering  his  opinion  upon  another 
point,  which  arofe  in  the  caufe,  and  which  will  be  mentioned 
in  another  part  of  this  work,  faid,  as  to  the  fecond  queftioui 
whether  the  words,  <<  goodsy  fpeciif  and  effeiii*  extended  to  this 
intereft,  I  ftiould  think  not,  if  we  were  only  to  confider  the  words, 
made  ufe  of.  But  here  there  is  an  exprefs  ufage^  which  muft 
govern  our  decifion.  A  great  many  captains  in  the  Eaft 
India  fervice  fwear,  that  this  kind  of  interieft  is  always  in- 
fured  in  this  way,  and  I  obferve  the  perfon  here  infured  is  the 
captain. 

By  the  maritime  regulations  of  moft,  if  not  of  all,  the  trading 
powers  in  Europe^  infurances  upon  the  wages  pf  feamen  are  for* 
bidden ;  a  regulation  founded  in  wifdom  and  found  policy.  In 
Great  Britain^  a  great  and  commercial  nation,  fuch  an  ordinance 
is  particularly  neceiTary,  and  it  is  agreeable  to  the  policy  of  the 
general  law  of  that  country,  by  which  it  is  declared,  "  That  no 
<<  mafter  or  owner  of  any  merchant  fhip  (ball  pay  to  any  feaman, 
<*  beyond  the  feas,  any  money  or  efFeds  on  account  of  wages, 
<^  exceeding  one  moiety  of  the  wages  due,  at  the  time  of  fuch 
<<  payment,  till  fuch  (hip  fliall  return  to  Great  Britain  or  Ire^ 
**  land.*^  By  this  falutary  law,  the  Tailors  are  interefted  in  the 
return  of  the  fibip ;  they  will,  on  that  account,  be  prevented 
from  deferting  it  when  abroad,  from  leaving  it  unmanned,  and 
in  times  of  danger,  arifing  either  from  perils  of  the  fea,  or  the 
attacks  of  an  enemy,  will  be  more  anxious  for  its  prefervation. 
But  thefe  good  effedls  would  be  entirely  defeated,  if  infurance 


on 
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Dn  their  wages  were  to  be  permitted  ;  for  to.  whatever  caufe  the  ^  h^  A  ?• 
lofs  might  be  attributed,  they  would  (till  be  fecurc.    Since  the  ■ 
former  editions  of  this  work,  it  has  been  held  in  an  exprefs  cafe  ^^^  ^' 
upon  the  fubjed,  th^t  a  failor'can  neither  infure  his  wages,  nor  7  Tern 
uy  commodity^  which  he  is  to  receive  at  the  end  of  the  voyage  ^*  '57* 
in  lieu  of  wages.     However,  it  fliould  feem^  that  this  regulation  1  Maseos, 
does  not  mean  to  prevent  mariners  from  infuring  for  the  home^  '^' 
ward  foyage  thole  wages  which  they  have  received  abroad,  or 
goods  which  they  have  purchafed  with  thofe  wages  in  order  to 
bring  them  home ;  but,  in  fuch  a  cafe,  they  are  confidered  in  the 
fame  light  with  other  men. 

Thefe  prohibitions  do  not  extend  to  the  mailers  of  ihips ;  and  King  r. 

therefore  it  has  been  held  that  an  infurance  on  the  commiflion,  ^  Kew 

privileges^  &c.  of  the  captain  of  a  ihip  in  the  African  trade  is  gep.  soC. 
legal. 

In  an  a6lion  upon  a  policy  of  Infurance  upon  Fort  Marl*  carter  ?. 
borough,  otherwife  BencooUn,  in  the  Eqfi  Indies,  for  twelve  ca-  Bpchm, 
lendar  months,  from  the  firft  of  OBcbtr  17591  ^^  ^^  ^^'^  ^^  S9#5.'«itf 
OEtder  1760,  againft  an  European  enemy,  for  the  benefit  of  the  *  '"^''^ 
governor,  it  was  doubted  by  the  learned  chief  juftice  who  tried 
that  caufe,  whether  a  policy  againft  the  lofs  of  Fwt  MarU  Lord- 
imuih  fot  the  benefit  of  the  governor  was  good,  upon  the  prin«  ^*^ 
ciple  which  does  not  allow  a  failor  to  infure  his  wages.     But 
afterwards,  when  he  came  to  deliver  the  opinion  of  the  court 
upon  all  the  points  in  that  caufe,  after  mentioning  this  doubt| 
which  occurred  to  his  mind,  he  went  on  thus:  <*But  con- 
^*  fidcring  that  this  pifce,  though  called  a  fort,  was  really  but  a 
**  iadory  or  fettlement  for  trade ;  and  that  he,  though  called  a 
^  governor,  was  really  but  a  merchant ;  confidering  too,  that 
.**  the  law  allows  a  captain  of  a  {hip  to  infure  goods  which 
"  he  has  on  board,  or  his  ihare  in  the  (hip,  if  he  be  a  part 
*'  owner ;  and  the  captain  of  a  privateer,  if  he  be  a  part  owner, 
*'  to  infure  his  (hare ;  confidering  too,  that  the  objection  could 
*'  oot|  upon  atiy  ground  of  juftice,  be  made  by  the  infurer,  who 
"  knew  him  to  be  the  governor  at  the  time  he  took  the  pre- 
'*  mittm }  and  as  with  regard  to  principles  of  public  conve* 
'*  nience,  the  cafe  fo  feldom  happens,  (I  never  knew  one  be*  '< 

'*  fore,)  any  danger  from  the  example  is  little  to  be  appre- 
^*  heodcd ;  I  did  not  think  myfelf  warranted,  upon  that  point, 

3  '  <'  to 
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c  H  A  p.  '<  to  nonfuit  the  plaintiff:  cfpeciall]r  too,  as  the  objedion  did 
''  ^  not  come  from  the  bar.  Though  this  point  was  mentioned, 
<<  it  was  not  infifted  upon  at  the  laft  trial ;  nor  has  it  been 
<<  ferioufly  argued,  upon  this  motion,  as  fuffictent  alone  to  vacate . 
"  the  policy :  and  if  it  had,  we  are  all  of  opinion,  that  we  are 
<'  not  warranted  to  fay  that  it  is  void  upon  that  acciount.'* 

s^^kboi  '^  ^*^  '^"8  ^^^"  *  queftion,  how  far  infurances  upon  fliips 

Bynker^       or  goods  of  enemies  are  politick  or  legal.     Upon  the  continent 

Quaii!         ^^  Europe  it  fliould  fecm,  that  they  are  in  general  abfolutcly  pro- 

jurUpub.     hibited,  under  penalty  of  the  infurance  being  void,  and  the  de- 

p.  1 5V         linquent's  forfeiting  the  fum,  to  which  he  had  fubfcribed.  Thefe 

laws  have  been  pafled  from  an  idea,  that  fuch  infurances  are 

prejudicial  to  the  interefts  of  the  country  tolerating  fuch  con- 

tra£lS|  by  enabling  an  enemy  to  continue  his  trade,  on  account 

X  of  the  degree  of  protefUon  thus  afforded  him  again  ft  the  nfari- 

time  ftrength  of  the  nation  making  the  infurance.    In  Englandf 

till  very  lately,  this  queftion  has  been  undecided  ;  but  the  court 

Vrandon  t.    of  King's  Beuch  have,  in  fome  very  modern  inftances,  been  una- 

BrUtow'T.     nimoufly  of  opinion  that  fuch  infurances  are  illegal  and  abfo- 

Towert»       lutcly  void.    I  (hall,  however,  when  I  come  to  the  chapter  oa 

Ik  35.  *       illegal  voyageSy  ftate  the  arguments  on  both  fides  of  this  im- 

Bdl  Vt.     portant  queftion.     In  this  place  I  ftiall  only  obferve,  that  in  the 

^«  54^*       year  1748,  a  bill  was  introduced  into  parliament,   '<  to  prevent 

**  affurances  on  fliips  belonging  to  France^  and  on  merchandizes 

<<  and  effe£l8  laden  thereon,  during  the  then  exifting  war  with 

Deb.  tn        u  France**    That  bill  was  oppofed  on  principles  of  policy  and 

Com.  by       cxpcdicncy,  by  the  two  greatcft   lawyers  and  moft  eminent 

J^i**  a"'       fpeakerg  of  that  age,  the  Honourable  IVUl'mm  Murray  and  Sir 

I7I.  Dudley  Ryder i  but  the  legiilature  thought  proper  to  pafs  the 

2iGco.ll«    bill  into  a  law,  inflicting  a  penalty  of  500/.  upon  the  perfons  ^ 

^*  4-  making  fuch  infurances,  and  alfo  declaring  the  policy  to  be  void* 

The  exiftence  of  that  afl,  however,  was  limited  by  the  du- 
ration of  the  then  war.  But  in  the  year  1793  a  fimilar  legif- 
lative  provifion  has  been  made,  declaring  that  infurances  in  the 
zGt  mentioned  ihall  not  only  be  void,  but  the  offending  perfon 
ti  0«ow  III.  ^^'  ^  imprifoned  three  months.  This  ftatute  is  alfo  tem- 
%.27.  C4.  porary ;  but  the  decifions  above  alluded  to,  and  which  will  be 
fully  quoted  hereafter,  have  determined  that  all  infurances  upon 
the  property  of  an  open  enemy  are  void^  independant  of  the  a£ls 

of 
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6{  parliament.    It  Is  not  to  be  diflcmblcd  that  thcfe  dccifioiJfc  ^  HA  P. 
•re  rather  in  oppofition  to  the  fentimcnts  of  Lord  Mansfield  and  V— ■*V'*^iJ> 
Lord  Hardflmcke :  for  although  the  eafe  does  not  feem  ever  to 
have  come  for  a  judicial  opinion  before  them,  yet  it  is  evident^ 
from  what  they  have  declared  both  in  parliament  and  on  the 
bench,  that  on  principles  of  expediency,  thofe  illuftrious  men  Jj.^^'^ 
were  inclined  to  fupport  fuch  infurances,  although  it  Ihonld  ^j*^»^  ^^ 
feem,  with  all  deference  to  fuch  names,  that  even  the  expe.  Cuiidhaiu 
dicncy  of  the  meafure  may  greatly  be  doubted.  ^85.^*** 

One  fpecles  of  infurance  on  foreign  fliips  or  ^oods  was  for* 
mcrly  prohibited  by  ftatute,  with  a  view  t6  fccure  to  the  Efjfi  In- 
iltf  Company  the  fole  trade  to  and  frond  the  Edjl  Indies^  and  other 
places,  beyond  the  Cape  of  Good  Hopi.    The  (latutCi  after  recit-  »5  Geo.  ll» 
uq;,  that  to  admt^  of  infurances  on  the  (hips  or  vefleU  of  fo-      *  * 
reigner^  trading«to  the  EmJI  Indies^  may  be  a  means  of  encou- 
raging  his  Majefty's  fubjeds  to  {hare  with  foreigners,  in  ella« 
blilhing  new  focieties  or  companies  for  carrying  on  the  faid  trade        ^ 
in  the  dominions  of  foreign  ftates  or  princes,  enads,  <*  That  no 
**  infurances  fliall  be  made,  er  money  lent  on  bottomree,  oh 
*'  foreign  (hips  or  goods,  bound  to  or  from  the  Eajl  Indies^  under 
^  the  forfeiture  of  treble  the  fum  infured  or  lent/'    It  contains 
aa  exception,  however,  in  favour  of  infurances  made,  or  to  be 
nadei  on  (hips  of  the  fnbjedls  of  fuch  fovereigtis,  zi  carried  on 
a  trade  with  that  part  of  the  world,  previous  to  the  month  of 
Oifcfcr  1748.    This  aft  was  to  be  in  force  for  fcven' years. 
Whether  upon  a  trial  it  was  found  to  be  a  politick  or  wife  re- 
gulation, I  have  not  been  able  to  difcover :  but  the  prefumplionf 
li  to  the  contrary ;  as  it  does  not  appear  from  the  ftatute  book, 
that  this  z€t  of  parliament  was  continued,  or  that  it  was  revived 
by  any  fubfequent  ftatute. 

3dly,  Of  the  requifites  of  a  policy.    The  fcfrm  of  a  policy,  yi^\n^ 
iM^ufed  in  London^  is  nearly  the  O^me  which  was  adopted  two  los. 
.  hundred  years  ago,  as  may  be  colle£ted  from  Maljne ;  but  its  15:5/ 
^tii)ttity  cannot  prefervc  it  from  juft  cenfure,  it  being  very  ir* 
i^olar  and  confufed,  and  frequently  ambiguous,  from  making 
*(^  of  the  fame  words  in  different  fenfes* 

*  • 

,  The  eflfentials  in  the  contraC^  of  infurance  are;  Firft,  the 
MBK  of  the  perfon  f or  whom  the  infurance  is  nude :  Secondly, 

I  the 
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CHAP,  the  names  of  the  (hip  and  matter  :  Thirdly,  whether  they  arc 
t*  .  (htpsi  goods,  or  merchandtzes,  ixpon  which  the  infurauce   m 

made ;  Fourthly,  the  name  of  the  place  where  the  goods  are 
ladeni  and  whither  they  are  bound  :  Fifthly,  the  time  when  the 
rifle  begins,  and  when  it  ends  :  Sixthly,  all  the  various  perils  and 
riiks  which  the  infurer  takes  upon  himfelf :  Seventhly,  the  con- 
fideradon  or  premium,  paid  for  the  ri/k  or  hazard  run  :  Eighth- 
ly, the  month,  day,  and  year,  on  which  the  policy  is  executed  t 
Ninthly,  the  (tamps  required  by  a£t  .of  parliaments  Of  each  of 
thefe  in  their  order. 

Firft,  Of  the  name  of  the  perfon  infured.  It  was  formerly^ 
very  much  the  pradice  to  tSc6t  polkies  of  infurance,  in  tlofti 
as  it  was  called,  that  is,  without  fpecifying  the  names  of  the 
^  perfons,  for  whofe  ufe  and  benefit,  or  on  whofe  account  fucb 
infurances  were  made;  a  praflice  which  had  been  found  in 
many  refpefle  to  be  mifchievous,  and  productive  of  great  incon«* 

t^'AT'  veniences.  This  mifchief  was  remedied  at  a  very  early  period 
in  Genoa  and  Franct  by  the  marine  ordinances  of  fchofe  coun« 
tries,  which  required  the  name  of  the  perfon  injured  to  be  in* 
ferted  in  the  policy,  and  whether  he  was  to  be  conAdered  in  the 

]4Cca.iii«  capacity  of  principal  or  fa£tor.  In  England  a  fimilar  regulation 
took  place  in  the  year  1 774,  with  re^)e£t  to  infurances  upon 
lives  ;  but  it  was  not  till  the  year  1785,  that  any  p«ovi6oo  was 
made  upon  the  fubje£t  as  to  policies  upon  fliips  and  merchant 
dizesy  the  Itatute  of  the  14th  Geo.  3.  having  in  terms  exempted 
marine  infurances  from  its  operation. 

«S  Geo.  III.      The  ftatute  declares,  "  That,  from  and  after  the  fifth  day  of 

^  J^h  17^5*  1^  Q'^U  not  be  lawful  for  any  perfon  or  pevfons, 

<<  who  reGdc  in  Great  Britain^  to  make,  or  caufe  to  be  madej 

<<  any  policy  or  policies  of  infurance  upon  his,  her,  or  their  in* 

'*  tereft  in  any  (hip  or  fliips,  or  any  goods,  merchandtsees,  effe£ts 

See  Cox  and  cc  or  Other  property,  without  inferring  in  fuch  policy  or  polieies, 

isecutoi^     **  lii^t  her^  or  their  own  name  or  namely  as  the  pevibn  interefted 

1  Tera '       **  therein,  or  the  name  or  names  rf the  perfon  or  perfons^  who  (halt 

Rep.  464.     «  efie£t  the  fame,  as  the  agent  or  agents  of  the  perfon  of  perfcmi 

waT hdd  '     *'  ^^  really  interefted  therein,  or  for  whofe  ufe  or  benefit,  or  oa 

thit  tbe  .     «  whofe  account,  fuch  policy  or  policies  is  or  are  underwro :e : 

could  not       ^'  and  that  it  (ball  not  be  lawful  for  any  perfon  or  perfons,  wb» 

rec6ver,  be-, 

caiift  JunMgd  other  (rouadf » the  aime  of  their  Teflacor  «m  not  nferud  in  the  policy.^ 

fiiall 
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"  lliall  not  live  or  refide  in  Grtdt  Britam,  to  naakei  or  caufe  to  CHAP. 

*'  be  m^de,  any  policy  or  policies  of  ^fiurance  upon  his,  heri  or 

**  their  intereft  in  any  fiiip  or  ihips,  or  op  any  goods,  mer« 

**  chandizes,  ciFefls,  or  other  property,  without  infcrting  in  fuch 

''  policy  or  policies  the  name  or  nannes  of  the  agent  or  agents 

''  of  the  perfon  or  perfons  fo  really  interefted  therein,  and  for 

^  wbofe  ufe  or  benefit,  or  on  whofe  account,  the  fame  is  or  are 

*'  fo  made  and  underwrote :  and  that  every  policy  or  policies 

*•  of  aflurance,  made  or  underwrote  contrary  to  the  true  intent 

*<  and  meaning  hereof,  fhall  be  null  and  void  to  all  intents  and 

"  purpofes.*' 

Upon  the  ftatute  juft  recited,  a  queftion  of  fome  confequeace  Pray  anA 
▼cry  foon  arofe,  namely.  Whether,  when  the  agent  efFe^is  a  Edi^V' 
policy  for  the  principal  refiding  abroad,  it  be  necefiary  to  infert  Tetm*  Rep. 
his  name  in  the  policy,  as  a^ent.     Upon  a  debate,  it  was  held,  ^  ^'^* 
that  if  it  be  not  ftated,  that  he  eflFc£ied  the  policy,  as  the  agent 
of  the  principal,  the  policy  will  be  void  within  the  ftatute. 
Another  queftion  alfo  occurred  in  the  fame  caufe,  Whether  it 
was  not  the  intention  of  the  legiflature^  when  the  principal  re- 
fided  abroad,  that  the  agent  fhould  live  in  England.     It  did  not 
become  neceOary  for  the  court  to  decide  the  latter  queftion  s 
but  the  leaning  of  the  judges  clearly  was  in  the  affirmative. 

If  there  were  more  perfons  interefted  than  one,  it  was  ab* 
folutely  neceflary  under  the  above  ftatute  that  the  names  of  all 
ihould  be  infcrted,  othtrwife  the.  poHcy  was  void.  Nor  would 
any  qther  defcriptioQ  aniwer  iije  dcfign  of  that  ftatute.  Thus 
in  a  cafe,  wher^.  tfiere  were  feveral  plaintiffs,  the  policy  was 
made  «  I„  the  name  of  Mr,  fFHliam  Wiiton  and  ihere/oftbi  TC\7X^' 
**  dwiUrsy*  Mr.  Juftice  Bulhr  held-  the  policy  was  void  under  Rwtton, 
the  ftatute.  Ouiidbaii 

Sittings aficr  Mich  elm^t  ^7^7» 

The  decifions  which  have  been  made  upon  this  ftatute  have 
now  become  very  immaterial ;  and  are  only  referred  to  in  order 
to  (hew  the  complete  hiftory  of  that  branch  of  the  law,  which 
we  arc  difcufling  :  for  fuch  mifchicf$  and  inconveniences  were 
found  to  aiife  to  perfons  interefted  in  flups  or  vcflels  from  that 
aft  of  parliament,  that,  by  a  fubfequent  ftatute,  it  was  wholly  aJGfo.iII, 
repealed.  But  it  was  not  deemed  expedient  again  to  allow  of  *  ^  * 
policies  in   blank}  and  therefore  the  fame  ftatute  declared, 

?  2  •«  That 


ao  OP  THE  POLICY- 

<;  H  A  p.  «  That  it  (hoald  not  be  lawful,  from  and  after  the  pailtng  of  that 
<*  z€tf  for  any  perfon  or  perfons,  to  make  or  effed,  or  caufe  to 
«<  be  made  or  efFe£led,  any  policy  of  .afiurance  on  any  fliip  or 
<<  Teflel,  or  upon  any  goods,  merchandizes,  eiFeQs,  or  odier  pro- 
*^  perty  whatfoever,  without  firft  inferting,  or  caufing  to  be 
*<  inferted  in  fuch  policy,  the  name  or  names,  or  the  ufual  fttle 
*<  and  firm  of  dealing  of  one  or  more  of  the  perfons  interefted 
*'  in  fuch  afiurance ;  or  without,  inftead  thereof,  firft  inferting 
*<  the  name  or  names  of  the  ufual^ftile  and  firm  of  dealing  of 
*'  the  confignor  or  conGgnors,  confignee  or  confignees,  of  the 
^'  goods  or  property  fo  to  be  in  fared  ;  or  the  name  or  names,  or 
"  the  ufual  ftile  and  firm  of  dealing  of  the  perfon  or  perfons  re- 
'^  fiding  in  Grfat  Britain^  who  fiiall  receive  the  order  fdr  and 
*<  effed  fuch  policy,  or  of  the  perfon  or  perfons  who  fliall  give 
*<  the  order  or  direAions  to  the  agent  or  agents  immediately  em- 
<<  ployed  to  negociateW  cfft€t  fuch  policy/'  The  ftatute  further 
declares  <^  that  every  policy  made  or  underwrote  contrary  to  the 
<<  true  intent  and  meaning  of  this  9£!t,  fliail  be  null  and  void  to 
*<  all  intents  and  purpofes/* 

Dt  vigritr  Upon  thisa^t  it  has  been  held,  that  it  is  not  neceflary  where 
h!  rTmi^!  a  policy  is  effedled  by  an  agent,  to  add  the  word  agent  or  any 
39  Geo.  111.  other  defcription  to  his  name,  in  the  policy  itfelf.  And  it  ha« 
Giifoi),  alfobeen  decided,  that  a  policy  effeded  by  a  broker,  defcribing 
fnd*Puiiter'i  himfelf  therein  as  agent,  has  Sufficiently  complied  with  the  rc- 
Rtp.it  Vol.   quifition  of  the  ftatute. 

345- 

Preach  v.  PrcvIous  to  the  pailing  of  either  of  thefe  z(ks  it  was  held, 

sBor^?"^*'    that  the  hu(band  of  a  (hip  had  no  right  to  infurc  for  any  part. 
»7s7.  owner,  without  his  particular  dire&ioa:  nor  for  all  the  owners 

in  general,  without  their  general  diredion»  or  Ibmethittg  equi- 
valent to  it. 

I^econdly,  of  the^ames  of  the  (hip  and  mafter.  I  do  not  find 
any  exprefs  regulation  of  this  matter  in  England  i  but  it  feems 
to  be  neceflary,  by  the  law  and  ufage  of  merchants,  to  infeit  the 
names  of  the  £hip  and  mafter,  in  order  to  fix  with  precifion  the 
bottom  upon  which  the  adventure  is  to  be  made,  and  the  cap- 
tain, by  whofe  dire  A  ion  the  fliip  is  to  be  navigated,  becaufe,  ac- 
cording to  the  degree  of  ftrength  and  fufficiency  of  the  one,  and 
the  fkill,  ability,  and  knowledge  of  the  other,  the  riikis  encreafed 
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or  diminiflied  ;  and  fo  alfo  probabl/  will  the  amount  of  the  pre.  C  Hap. 
mium  be  regulated.    The  ufage  of  the  merchants  of  England  in  *■     -^-  _i^ 
this  refpea  is  agreeable  to  the  cxprefs  laws  and  regulations  of  ^'<'-  ®^ 
other  maritime  dates  upon  this'  point.      Sometimes,  however,  tic.  loTu- 
there  are  infurances  generally  "  upon  anyjbip  orjbips''  cxpcfled  JJJ!";"^'^" 
from  a  particular  place :  and  although  it  is  more  accurate  to  AmflerdaiB, 
infert  the  name  of  the  captain,  I  would  not  be  underftood'  to    '  *" 
aflcn,  as  no  decifion  has  been  made,  that  if  a  different  captain 
came  in  the  (hip  from  that  whofe  name  is  mentioned  in  the  pro. 
Key,  it  would  therefore  be  void ;  efpecially  as  the  policy  always 
contains  the  words  **  or  whofoever  elfe  (hall  go  for  mader  in  the 
«  faid  fliip." 

Neither  would  the  infurance  be  vitiated  if  the  name  of  the 
Slip  was  miftaken,  provided  the  identity  was  proved,  and  that 
there  was  no  fraud,  for  as  the  policies  contained  in  the  printed 
form,  <<  or  by  whatfoever  name  the  (hip  (hould  t>e  called,''  thofe 
words  are  not  confined  to  the  cafe  of  a  (hip  having  another 
liame  than  that  mentioned  in  the  policy.  The  cafe  in  which  this .  te  Mefuner 
point  lately  arofe  was  in  an  infurance  on  goods  defcribed  by  the  t^utt^iitll 
policy  to  be  on  board  the  American  Jbip  Prefident  /  the  real  name 
being  The  Prejident ;  but  the  broker,  Having  been  dtre&ed  to  in- 
fare  the  (hip  Prefident^  and  to  defignate  her  an  American  Jbip^  had  i 

by  miftake  defcribed  her  as  above.    The  Court  were  of  opinion, 
that  the  whole  was  to  be  taken  as  her  name,  and  not  as  a  war* 
ranty  of  her  being  <*  an,  American  (hip"  called  The  Prefident. 
And  it  was  alfo  holden  to  be  no  variance,  that  the  real  name  of 
the  Ihip  w,as  The  Prefident^  the  identity  of  the  (hip  meant  to  be 
iofared  with  that  name  being  proved  ;  and  no  fraud  being  im- 
puted to  the  tranfaAion.    And, in  delivering  his  opinion,  Mn 
Joftice  Lavnrehce  read  a  note  of  a  cafe  decided  by  Lord  Chief 
Juftice  Lee^  at  GmldiaV,  exadly  m  point.    The  infurance  there  Hall  t. 
was  made  on  «*  The  Leopard^  or  by  whatfoever  other  name^  istc^  Moiynew, 
•<  whereof  was  mafter,  for  that  voyage,  A.  A,  or  whoibever  aicJiiiiwf, 
tf  clfc  (hould  be  maftcn*    Upon  the  evidence  of  A.  B.  it  ap-  ^^^^^4' 
peared,  that  this  (hip  was  called  The  Leonard^  and  was  never  faut  m. 
called  The  Leopard.    But  the  Lord  Chief  Juftice  was  of  opinion, 
that  it  was  only  neceflary  to  prove  the  identity,  which  was  dona 
hj  Captain  A*  B. 

F  3  Since 
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Kewlry  and 
anoiher  ▼. 
Ry»i»,  %  H. 
Blackft. 
Rep  p.  34  3, 
See  thii 
cafe  again 
quoted  trr  ' 
toother 
poinr,  poft, 
c.  17. 


Since  the  publication  of  the  two  firft  editions  of  this  work,  the 
validity  of  infurances  upon  Jhlp  or  Jbips  was  very  elaborately 
difcufled  in  the  court  of  Common  Fleasi  and  the  judgment  of 
the  court,  confifting  of  Lord  Chief  Juftice  Eyre^  Mr.  Jiiftice 
BfilUfi  Mr.  Juftice  Heathy  and  Mr.  Juftice  Rooke^  was  unanimous 
in  their  favour;  and  that  the   afluri^d  had  a  right  to  cover  by 
fuch  policy  whatever  fliip  bethought  proper,  that  fell  within  the' 
terms  of  it.     The  fa6is  of  the  cafe  were  thefe — On  the  a4th 
May  17931  Freeland  znd  Rigby^   merchants  at    Saint  Vinani's, 
wrote  to  the  plaintiffs,  merchants  at  Liverpool,  who  were  alfp 
partners  in  a  boufe  of  the  fame  name  at  Grenada,  requeftipg 
them  to  get  1,260/.  infured  on  70  bales  of  cotton  (hipped  oa 
board  the  Elizabeth^  from  Grenada  to  Engtapd,  andalfo  i,30«A 
on  another  cargo  of  cotton  and  other  goods,  which  they  intended 
to  (hip  on  hozxA  fome  other  fiip  that  (hould  fail  with  the  (irft  con- 
voy, and  therefore  direded  the  latter  infurance  to  t>c  oh  Jbip  or 
Jklps.   The  plaintiffs  accordingly,  by  their  broker,  infured  1,260/* 
on  board  the  Elizaieth  in  London^  and  i,3or./.  on  board  Jbip  of 
Jbips,  viz.  700/.  zt  Liverpool  and  6c  o/.  in  London*    The  policy 
for  7Cc/«  of  which  the  defendant  un<2erwrote  50/.  and  on  which 
the  a£tion  was  brought,  was  at  andfrnn  Grenada  to  Liverpool,  oti 
i|ny  kind  of  goods  as  inteceft  {hould  appear,  in  Jbip  ot Jbips  on  a^ 
fount  of  Freelandmnd  Righy,  warranted  to  fail  on  or  before  the  ift 
of  Auguft  17939  and  to  return  3  per  cent,  if  the  (hip  failed  with 
convoy  bound  to  Great  Britain,  and  arrived,.  \^e.  without  any 
exception  of  the  goods  on  board  the  Elizabeth,    The  policy  fpr 
tfoo/.  effefled  in  London,  was  2M0  on  Jbip  or  Jbips,  ^x  and  from 
Grenada  to  Liverpool,  but  with  aneictption  of  1,260/.  **  on  7Q 
<*  bales  of  cotton  per  Elizabeth,  Crettin,**  the  fame  underwriters 
in  London  having  before  fubfcribed  the  policy  on  the  ^lizab^th* 
But  the  plaintiffs  did  not  communicate  to  the  underwriters  at 
Liverpool  the  letter  of  Frecland  zxid  Rigby,  dirtGtipg  an  infurance 
on  the  Elizabeth,  nor  any  circum (lance  refpedtng  the  gopd^ 
fhipped  on  board  the  Elizabeth,  and  the  infurance  made  on  that 
(hip*     The  Elizabeth  failed  early  in  June,  and  arrived  fafe'af 
Liverpool  in  Auguji  1793*  The  Heart  of  Oak^ on  board  of  whicl^ 
Freeland  and  Rigby  had  (hipped  their  fe'cond  cargo  of  cotton,  tic* 
failed  the  latter  end  of  July,  bound  for  Liverpool,  but  with  a  de- 
tign  formid  before  the  commencement  of  tbe  voyage,  (as  appesgred  by 
clearances,  and  was  admitted  on  all  fides.)  to  touch  ztCcrk  in 

her 
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her  way  to  Liverpool^  but  was  totally  loft  before  (he  arrived  at  C  H  a  p.* 
the  dividing  point.      The  defendant  pleaded  the  general  iflue, 
and  a  tender  of  1/.  ioj.  on  account  of  the  fafe  arrival  of  the 
£lhsabethf  which  plaintiflF  took  out  of  court>  and  obtained  a  ver* 
<li£lfor  48/.  I  ox. 

A  rale  having  been  obtained  to  (hew  caufe,  why  there  thould 
not  be  a  new  trial  on  ftveral  grounds,  the  court  difcharged  the 
rule,  declaring  as  to  this  point,  that  the  legality  of  the  policy  on 
Jbip  orjhips  was  too  well  eftabliflied,  both  by  ufage  and  authority,  b.  r. 
to  be  difputed :    As  to  the  fecond,  that  the  affurcd  had  clearly  a  J^'q^'ju 
right  to  apply  fuch  an  infurance  to  whatever  fli'p  he  tRought  See  ;hat  cafe 
proper,  within  the  terms  of  it  5  for  which  the  cafe  pi  Hpnchman  ed!  i/h^'^" 

V,  O/Kry,  was  an  authority.  Black.  Kep. 

•*^  ^  '  345.  Not* 

It  has  alfo  been  held,  that  the  owners  of  goods  infured  by  Piantamoaff 
the  zGl  of  ihifting  the  goods  from  one  (hip  to  another,  do  not  J*  rerjj*** 
preclude  themfclves  from  recovering  an  average  lofs  arifing  from  ^*  ^i'- 
the  capture  of  the  fccond  (hip,  if  they  ai£led  from  necefiity,  and  upon  a  car<t 
for  the  benefit  of  all  concerned.  rafer¥«a, 

Thirdly,  whether  they  are  (hips,  goods  or  merchandizes,  upon 
which  the  infurance  is  made,  is  a  faA  which  mud  be  ftated.  It 
is  abfolutely  nece(rary  that  there  (hould  be  a  fpecification  upon 
which  of  thefe  the  underwriter  infures ;  becaufe  otherwife  it. 
would  be  impoflible  to  know,  whether,  in  any  inftance,  he  is 
liable  or  not  to  the  lofs  fuftained.  But  it  is  another  queftion^ 
whether,  in  policies  upon  goods,  it  be  neceiTary'  to  declare  the 
particuUrs.  The  pra£licc,  I  believe,  is  very  unfettled.  It  is  the 
opinion,  however,  of  a  very  refpedable  merchant,  that  the  par-  ,  ummu 
ticulars  of  goods(houldbefpecified»  if  poifible,  by  their  marks,  '? 
cumbers,  and  packages,  rather  than  that  they  fliould  be  included 
under  the  general  denorpination  of  merchandize  ;  or  that  if  It 
be  agi^ecd  to  infert  themy  when  known  to  the  infured,  care 
Ihottld  be  taken  not  to  omit  it,  as  fuch  fpecification  prevents 
much  trouble  in  proving  to  the  infurer  the  particular  goods  in« 
iared»  which  are  more  or  lefs  fubje£l  to  damage.  Buf  this  mode 
of  particularizing  property  is  only  advifeaUe  to  be  done,  or,  in* 
deed,  can  only  be  done,  when  the  rifk  commences  at  home }  be« 
4msX€^  when  goods  ate  coming  froni  abroad,  it  is  better  to  infure 
Wckr  genera)  exprel&onsy  on  account  of  the  various  cafualti^, 

V  4  which 
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C  p  A  p.  which  may  happen  to  obftruS  the  purchafc  of  the  cotBinodtttes 
intended  to  be  ftnt.  It  may  be  proper  here  to  mention,  that 
there  are  certain  kinds  of  merchandize,  which  are  of  a  perifh- 
aUe  nature,  and  liable  to  early  corruption ;  on  account  of  which, 
Vide  the  jhc  underwriters  of  London  have  inferted  a  memorandum  at  the 
Ko.  I.  foot  of  their  policy,  by  which  they  declare,  that  in  infurances 
upop  corn,  fiih,  fait,  fruit,  flour,  and  feed,  they  will  not  be  an. 
fwerable  for  any  partial  lofs,  but  only  for  general  averages,  unlefs 
the  (hip  be  ftranded.  That  in  infurances  on  fugar,  tobacco^ 
hemp,  flax,  hides,  and  fkins,  they  coniider  themfelves  free  from 
partial  loflcs,  not  amounting  to  ^ve  per  cenU  and  that  on  all 
other  goods,  as  well  as  on  the'fliip  and  freight,  if  the  partial  lofs 
be  under  three  pounds  per  cent,  unlefs  it  arife  from  a  general 
average,  or  the  ftranding  of  the  fhip,  they  alfo  confider  them- 
felves difcharged. 

PttBiUler         This  claufe  was  introduced  in  the  year  1 749*  in  order  to  pre- 

ili^jdnr      ^^^^  *^^  underwriters  from  being  haraffed  by  trifling  demands^ 

▼.  Frafer,      which  mutt  ncccflarily  have  arifen  upon  every  infurance  of  this 

%\  Geo.  i/j.  kind,  on  account  of  the  perifliable  native  of  the  cargo.    The 

Yide  poft.      form  of  this  memorandum  was  univcrfally  ufed,  as  well  by  the 

two  infurance  companies,'  as  by  private  underwriters,  till  the 

Cant^Dofi  ?.   year  17549  when  Lord  Chief  Juftice  Ryder  ruled,  and  a  fpecial 

Com  Iwn-  i^^y*  agreeably  to  his  diredion, ,  decided,  that  a  fliip,  having  run 

tioncd  s(*ground,  was  a  ftranded  fhip  within  the  meaning  of  the  memo* 

I '^53*^'        randum ;  and  that  although  (he  got  oflF  again,  the  underwriter 

was  liable  to  an  average  or  partial  hfs  upon  damaged  com.   This 

decifion  induced  the  two  companies  to  alter  the  memorandum^. 

by  ftriking  out  the  words,  **  or  thejhip  he  ftranded  "  fo  that  now 

they  confider  themfelves  liable  to  nolofles,  which  can  happen  to 

*    fuch  commodities,  exdept  general  averages  and  total  lofies:  But 

the  old  form  is  ftill  retained  by  the  private  infurers* 

What  ihall  be  confidered  as  lofles  within  the  meaning  of 
this  memorandum,  will  be  the  fubjeft  of  future  inveftigation  ; 
l&y  defign-at  prefent  being  only  to  enumerate  the  cflSsntials  of  a 
policy,  and  the  reafon  and  origin  pf  theoij  as  far  as  I  have  b^n' 
able  to  trace  them. 

There  are,  however,  fome  kinds  of  propertyt  which  do  not- 
fall  under  the  general  denotqunation  of  ggo4s  iQ  a  poli^^ ;  and 
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■ 

for  the  lofs  of  which  the  underwriters  are  not  anfwerablci  unl^fs  c  H  a  |». 
they  are  fpecificallj  named.  '    ^ 


.  An  a£bion  was  brought  upon  a  policy  of  infurance  of  the  cap-  i^ori  ▼. 
tain's  goods  for  fix  months  certain.     The  loft  proved  was  chiefly  Jj^  "7^ 
.  for  goods  lalhed  on  deck,  and  the  captain's  cloaths^  and  the  (hip's  Hit  16. 
pro?ifions.    It  was  proved  by  an  underwriter  and  a  broker,  that  at*G  Jiidli, 
none  of  thole  things  are  within  a  general  policy  on  goods  \  for 
the  ri(k  was  greater  as  to  goods  lalhed  on  deck  than  other  goods : ' 
and  a  policy  on  geods  means  only  fuch  goods  as  are  merchant- 
able^  and  a  part  of  the  cargo.  They  alfo  fwore,  that  when  goods 
like  the  prefent  are  meant  to  be  infuredi  they  are  always  infuted 
by  name}  and  the  premium  is  greater. 

hori' Maf^field  faid,  he  thought  it  conCftent  with'  reafoHi  and 
underftood  the  ufage  to  be  fo  :  therefore  he  advifed  the  plaintiff 
to  withdraw  a  juror,  the  premium  having  been  paid  into  courts  ^ 
to  which  he  confented. 

And  in  a  more  modem  cafe  Mr.  Juftice  Cbambre  and  a  fpecial '  BwklMifen 
jury  decided,  that  goods  ftowed  on  deck  were  not  within  a  fflel^^^jf^^ 
general  policy  on  goods.  *  >8oa,  ii| 

It  is  a  queftion  whether  a  cargo  pf  dollars^  or  other  coint 
jewelS}  i^c.  if  loft,  be  recoverable  under  a  policy  upon  goods  and 
merchandizes  generally :  and  I  can  find  no  printed  cafe,  where 
the  queftion  has  been  at  all  difcufled  in  England.    In  one  cafe,  4  Barb 
I)(i  Co/la  r.  Firth^  the  fubje&  matter  of  the  infurance  was  bul-  '^^^ 
lion,  and  the  policy  was  general  on  goods  and  merchandizes : 
but  no  pbje^ion  was  tal^en  on  that  ground,  nor  was  the  point  ^ 
ever  argued.  By  the  ordinances  of  fcveral  foreign  ftatcs,  Middle^     Ma«iifc 
burgi  Amfierdamf  KonigJImrgy  and  others,  it  itj^cially  declared,  7i»  89* 
that  money  (hall  not  be  recovered  tender  the  denomination  of  '^'*  '*^* 
goods  or  merchandize ;  but  the  infurance  muft,  in  the  policy, 
be  exprefied  to  be  upou  money  to  render  it  valid.  ,The  book,  in  ,  Miwnt 
which  the  ordinances  above  referred  to  are  coUeded,  itates  ex-  ^^ 
plicitly  that  gold  amd  (ilver,  corned  and  uncomed,  pearls,  and 
pther'  jewels,  may  be  infured  at  London  and  Ha^Aurgb^  and 

UjjmX  other  (ilaceSi  |^i4er  the  general  ezprelQon  of  mer*? 
gl^pdi^c, 

Roecw^ 
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'  Rocctu^  in  his  treatiCe  upon  infuraxices,  concurs  in  iht  lalter 
opinion,  and  quotes  Sanierna  upon  the  fubje£t  \  he  draws  a  dif- 
tin£lion|  upon  the  merits  of  which  I  do  not  prefumc  to  decide^ 
between  nnone  j  or  jewels,  for  the  purpofes  of  Commerce,  which 
conftitute  part  of  the  cargo,  and  fuch  as  are  merely  perfonal, 
Ste  peft       sind  for  private  purpofes ;  the  former  being  clearly  liable  to  con« 
R<^ttl  "^   tribute  to  a  general  average,  but  not  the  latter.     His  words  are 
Won  i7»       thefe :  **  JJfecurans  mtrees  in  taletn  navem  immlffaSf  inteKgitur 
<<  ajficurare  pecuntam^   auruniy  argintumj  gemmaSi  margaritas^  ei 
'<  ^nnulos  in  diSia  navi  ex'tfient^s^  qua  omnia^  appellaticne  met  dump 
<'  in    navcm    immijfarum^    comprebenduniur^    Hot   expnja   non 
•«  fuijfent.     Santerna  declarai^  quddji  pecunra,  margarita  et  annuli 
«*  erant  deftinati  ad  vendcndum  vel  m^i^candutn  alias  mercesj  tunc 
••  appellatione  mepctum  vcniunty  et  in  ajfecuratione  comprehendunturi 
♦•  it  loco  mercium  habentur:  vocat  diBas  res  merces^cum  occajtone 
<*  earum^  habeat  locum  contribution  Jicut  aliarum  rerum^  ne  in  iflis 
•  «*  afficurationibus  mercai^rum  potius  apices juris^  quam  Veritas  ob^ 

•*  fervari  videantur  :  et  tandem^  quia  largi  comprebenduntur  omnes 
**  res  J  qumfunt  deJlinatM  ad  negoiiandum^  etfacit  etiam^  quod  con* 
**  ffcatio  mercium  navis  extenditur  etiam  adpecuniam  nunterafam*** 
I  forbear  to  draw  any  conclufion  from  thefe  premifes,  which  is 
the  plan  I  have  uniforpily  adopted,  wbefc  there  is  no  adjudged 
cafe  upon  the  queftion* 

Fourthly,  The  n%me  of  the  place  at  which  tlie  goods  are 
laden,  and  tp  which  (hey  are  bound. 

This  has  been  always  held  to  be  necetfary  in  policies,  at  leaft 
for  upwards  of  two  hundred  years ;  and  muft  be  fo,  on  ai^count 
of  the  evident  uncertainty  which  would  follow  from  a  contrary 
praflice,  as  the  infurer  would  never  know  what  tHe  riik  was, 
which  he  had  undertaken  to  infure. 

Mo]loy»  b.        Molloy  has  laid  down  this  dpdirihej  that  if  a  fiiip  he  inftired 
?•  ,*;  ^"        from  London  to      ^  ,  a  blank  being  left 

by  the  ladef  of  the  goods  to  prevent  a  furprife  by  an  ttttrsff^ 
and  if  in  hdr  voyage  {he  happen  to  be  caff  away,  though  there 
be  private  inftruftions  for  her  port,  yet  the  infured  muft  fit  dowi) 
with  his  Ipfs,  by  reafon  of  the  uncertainty.  In  fupport  of  hi« 
opinion,  he  cites  the  cafe  of  Monfieur  Gourdan^  governor  of 
Calais^  which  was  decided  by  commi^oners  pf  al^urance  at 

RouenK 
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Retun  9gainft  the  aflured»  becaufe»  ahh()ugh  the  bills  of  lading  CHAP, 
trul^  declared  the  quantity  and  quality  of  the  goods,  the  port  .    -^^  j 
of  the  (hip's  dilbh^rge  was  left  a  blank,  on  account  of  the  war^ 
which  was  then  exifting.     Such  alfo  is  nov  the  law  and  ufage 
of  metcbants. 

It  is  alfo  cuftomary  to  (late  in  the  policy  at  what  port  or 
places  the  (hip  may  touch  and  (lay  during  the  voyage,  fo 
that  it  (hall  not  be  con(]dered  as  a  deviation  tp  go  to  any  of 
tbofe  places* 

Fifthly,  The  time  when  the  riik  commences,  and  when  it  ends*  Ord.  of    ~ 
In  moft  of  the  commercial  countries  abroad,  it  i3  particularly  AmftTnUm 
esprelTed,  either  in  their  ordinances  or  policies,  and  fometimes  ^Nnce, 
in  bpth«  that  the  riik  of  the  infurers  (hall  con^mence  the  mo-  copen-*** 
ment  the  goods  quit  the  (bore,  and  (hall  continue  till  they  are  ^^* 
landed  at  the  place  of  their  deftination :  and  that  the  infurer  not 
only  runs  the  n(k  in  the  (Kip  named  in  the  policy,  but  alfo  in  all 
the  bp^ts  or  lighters,  that  (hall  be  employed  in  carrying  the  goods 
aboard,  and  alfo  in  fetching  them  a(hore.    But  the  cuftom  of  vide  Ap- 
this  cpuntry  is  very  different,  for  the  Englijb  policies  exprefsly  jio!*"* 
declare,  that  '<  the  adventure  (hall  begin  upon  the  faid  goods  and  As  to  con* 
••  merchandizes yr^/ii  the  l$aJiag  thereof  on  -bo^rd  the  /aid  Jhip^  the  rifle 
«*  sipd  fo   (hall  continue  until  the  faid  (hip,  goods,  and  mcr-  !£"  1** 
<*  chandizes  (hall  be  arrived  at  L«  and  upon  the  faid  (hip  until  c  ».. 
**  file  hath  moored  at  anchor  24  hours  in  good  fafety ;  and  upon 
•'  the  goods  till  the  fame  he  there  faffly  difchqrged  and  kuidedJ* 
From  thefe  words,  it  is  obvious,  that  infurers  ztt  not  anfwer* 
able  for  any  accidents,  which  may  happen  to  the  goods  in 
lighters  or  boats  going  aboard,  prevms  to  the  voyage  s  yet  as  the 
policy  fays,  the  rilk  fhall  continue  ////  the  goods  arefafely  landed^ 
it  feems  no  lefs  obvious,  that  where  (hips  cannot  come  dofo  to 
iktM  quay  in.  order  to  unload,  the  infurer  continues  refpontibte 
for  the  riik  to  be  run  in  carrying  the  goods*  in  boats  to  the  (hore- 
If  there   be  a  lofs,  however,  in  thefe  cafes,  the  accident  muft 
have  happened  while  the  goods  were  in  the  boats  or  lighters 
belemging  to  the  (hip ;  for  then  it  is  confidered  as  a  continuanee 
of  the  fame  (hip  and  voyage.    But  in  a  cafe  where  theownet  of  SMnow  ▼. 
the  goods  brought  down  his  own  lighter,  received  the  goods  out  ^*^^^^^i» 
of  the  (hip,  and  before  they  reached  land,  an  accident  happened)  1236. 
whereby  the  ^oods  Were  damaged,  a  fptcial  jury  of  merchatits* 

undei^ 
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CHAP,   ttnd^rthe  exprefs  diredibn  of  Lord  Chief  Jaltice  Le^,  found  that 
the  infurer  was  difchargedi  although  the  infurance  was  upoa 


Haory  tnd 
otbors  verf. 
The  Royal 
Ixcb. 
AITtttaiicey 
«  Bof.  aod 
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goods  to  London,  and  rill  the  fame Jball  be fafely  landed  there. 

In  a  late  cafe  m  the  Court  of  Common  Pleas,  that  of  Sparrow 
▼•  Carrutbers,  appeared  to  be  confiderably  fliaken  *•  The  policy 
was  In  th^  ufual  form,  <<  from  Peterjburg  to  London,  on  goods 
<<  till  theyjbould  be  there  difcharged  andfaftly  landed!*  The  caufe 
was  tried  before  Lord  Eldon,  Chief  Juftice,  when  it  appeared 
that  the  fbip  and  goods  arrived  in  fafety  in  the  river  Thames. 
That  the  plaintiiFs  being  the  confignees'  of  the  goods  by  their 
broker,  employed  and  paid  a  lighterman  belonging  to  one  of  the 
public  lighters,  entered  at  Watermark i  Hall  to  land  the  cargo, 
which  was  damaged  on  board  the  lighter,  but  without  any  neg« 
ligence  imputable  to  the  lighterman ;  that  it  is  the  conftant 

pra£lice  for  merchants  in  the  Ruffian  trade  to  land  their  goods 
by  means  of  lighters  r  and  that  there  are*  no  other  lighters  now 
in  ufe  among-  the  merchants  but  the;  public  lighters.  A  verdi£): 
was  given  for  the  plaintiffs,  with  liberty  to  the  defendants  to 
move  for  leave  to  enter  a  nonfuit,  upon  the  ground  that  the  in* 
furers  were  difcharged  by  the  delivery  of  the  cargo  to  th«  Ugh* 
teri  employed  and  paid  for  by  the  plaintiffs. 

The  cafe  was  argued,  and  the  three  learned  judges  of  that 
court  {Heath,  Roohe,  and  Chambre^  Juftices)  were  of  opinion, 
(hat  the  infurers  were  not  difcharged.  In  giving  their  opinions 
they  relied  upon  the  words  of  the  policy  and  the  ufage  of  tradcj 

*  In  I  ftill  later  cafe,  Struig  v  Natglly,  i  New  Rep.  i6,  Mr.  Jaftice  Rocki^  om 
of  the  learned  Judgei^  who  decided  that  of  Hunj  r.  The  Rtfsl  ExciMngt  coispany, 
denied  that  the  Conn  iatended  tA  flake  the  authority  ofSjftdrrafo  v.  Qdrruthert  \  but  to 
decide  it  upon  its  own  oircumftances^  and  the  cafe  pf  Strong  ▼.  NM^Ihf  was  decided 
upon  the  aothority  ofSfarmo  v.  CafTMtkent  if  not  diftinguifliable  from  it.  In  thii 
latter  cafe,  on  the  arriralof  the  goods  iofuredy  they  were  pot  en  board  a  Iighc^  hired  in 
the  ufoal  way^  an4  brought  to  a  wharf  belonging  to  the  plaintiff  in  the  aftemooni  but  in 
foafe^ueoce  of  the  roogbnefi  of  tlie  weather  could  net  be  landed  that  evening.  The 
lightennan  finding  he  could  not  land  the  goodsi  aflced  the  plaintiff  whether  be  (the 
lightermao)  fliould  ftay  to  fee  the  cargo  landed.  The  plaintiff  laid  he  need  not  do  fo, 
lor  that  be  would  fee  to  the  landing  himfelf.  Accordingly  the  lighterinan  left  the 
cargo  alongfidc  the  whaif.  In  the  oonrfe  of  the  night,  the  lighter  was  funk  by 
unavoUAble  accidenti  and  the  goods  werelofL 

The  Court  held  that  the  underwriters  were  dtfcharged^  the  plaintiff  haying  taken  the 
goodi  into  his  own  poffeflion  befcre  they  were  landed^  having  tbs  CMBf  lets  CPatfOnUnr 
l^cmi  4ad  tt^wm^  «U  beae^  uiuhr  thf  policy, 

it 
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it  being  impoi&ble  for  large  Teflels  to  come  up  to  the  wharfs  to  9  ^^A  p. 

deliver  their  goods »  and  thefe  lighters  zte public  lighterSi  pub-  i      J^  ^- 

licly  regiftered,  and  equally  known  both  to  the  underwriters 

and  owners  of  the  goods.     All  the  judges  exprefsly  faid,  they 

did  not  wiih  to  interfere  with  the  cafe  of  Sparrow  v.  Carrutbers^ 

but  they  relied  upon  the  diftindion  between  public  and  private 

lighters,  a  diftindlion  which,  it  feemsi  had  been  previoufly  taken 

at  Ntfi  Prius,  in  a  cafe  of  Rucker  v.  The  London  AJfurance  Com*  u^t^^^ 

pony 9  by  the  late  very  learned  Mr.  Juftice  Buller^  and  which  tad  PaiL 

difldndion  had  never  been  queftioned  by  any  appeal  to  the  court  fj^  '^^ 

againft  that  Judge's  opinion. 

Lord  EUott,  having  been  promoted  to  the  o£Sce  of  Lord  High 
Chancellor,  was  not  prefent  when  this  cafe  was  decided ;  but 
haying  been  counfel  in  the  caufe  at  the  trial,  I  ought  to  date 
that  his  Lordfliip  at  that  time  appeared  to  me  to  entertain  the 
fame  fentiments  wifh  thofe  of  the  learned  Judges  who  ultimately 
decided  it  •• 

By  the  ordinances  laft  referred  to,  .the  number  of  days,^  in  see  poft. 
which  people  are  obliged  to  unload  their  goods,  is  ftipulated  ;  S^*^*     ' 
but  in  England  no  exprefs  time  is  fixed,  the  owners  being  left  to  Kcaowajw 
their  own  difcretion,  provided  there  is  no  unreafonable  delays 
which  muft  always  depend  upon  circumftances. 

The  rifk  on  the  body  of  a  &ip, .  according  to   the  fprm  of  >  Mafen% 
the  ^licy  received  ia'pra&ice,  is  to  commence  in  general    ^^* 
<*  at  and  from  and  fo  (hall  continue  and 

5^  endure  until  the  faid  Jbipjball  arrive  at 
<<  and  hath  there  been  moored  at  anchor  twenty-fbur  hours  in 
«*  good  fafcty." 

When  infurance  is  made  indeed  on  the  homeward  ri{k,  the 
beginning  of  the  adventure  is  fometimes  ftated  to  be  <<  imme- 

*  In  to  kftirance  oo  gotds  on  board  a  Sptnilh  fbip  fron  Naujfau  to  Csmfeacfy  tod 

back,  till  difckargtd  MdJ»feiy  Undtd^  and  the  (hip  having  a  licence  from  the  BrUifk 

f  oreroflient  te  V»ff'a*%  and  having  lailed  to  Campeatby^  and  haviog  arrived  ofFthat  port 

■lade  figntli  for  launch^  to  come  out,  into  which  the  goodi  were  put  for  the  purpofe  of 

beiog  rvn  a  Aore.    The  Court  thought  the  goodi  were  proteAed  by  the  policy  while  on 

^oard  the  lauiftcb»>  fuch  be'iog  the  afual  method  of  CJirryiog  on  that  trade.     Matthk 
w.  Ft$rst  3  Bof.  tad  t*uU,  23. 
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'<'  diatelj  from  and  after  her  arrival  at  the  port  abroad;''  at 
other  timesi  "  from  the  departure ;''  and  in  ftort,  it  is  fo  variable, 
that  nothing  certain  can  be  faid  upon  the  points  depending,  as  it 
always  has,  and  always  mud,  upon  the  inclinations  of  the  in- 
furedj  as  expreiTed  in  the  contraA. 

Sixthly,  Of  the  various  perils 'and  rifks,  againft  which  the 
underwriter  infures.  Thefc  muft  always  be  inferred  in  all  po- 
liciesi  and  indeed  the  words  now  ufed  are  fo  comprehenfive,  that 

Book  t.        in  the  opinion  of  MoUoy^  all   thofe  curious  queftions,  which 

**  7*  '  '*  occaGoned  much  debate  and  controverfy  among  the  lawyers  of 
former  days,  are  now  finally  fettled.  Be.  this  as  it  may,  it  is  cer- 
tain, that  there  is  hardly  any  event  which, the  imagination  can 
form,  as  likely,  in  the  common  courfe  of  things,  to  happen  to 
any  (hip,  that  is  not  amply  provided  for  by  the  policies  now  ufed 
by  underwriters*    They  undertake  to  bear  "  all  perils  of  the 

&(«  the^  j«f  feas,  men  o(  war,  fire,  enemies,  pirates,  rovers,  thieves,  jetti- 
'^*"  '  **  fons,  letters  of  mart^  and  counter  mart,  furprifals,  takings  at 
<<  fea,  arrefts,  redraints,  and  detainments  of  all  kings,  princes^ 
<^  and  people,  of  what  nation,,  condition,  or  quality  foever  ^ 
<<  barratry  of  the  maftcr  and  mariners,  and  all  other  perils, 
^  lofies,  and  misfortunes,  that  have  or  (hall  come  to  the  hurt, 
^  detriment,  or  damage  of  the  faid  goods  and  merchandizes, 

i^Miseni,    J,  ^^^  Q^.p^  ^^  j^^y  p^yj  thereof."    But  although  the  words,  dc- 

fcriptive  of  the  hazards  run  by  the  infurers,  be  fo  very  large  and 

comprehenfive,  it  ihouki  feem  that  a  great  difference  is  to  be 

made  between  the  damage  fudained  by  goods  from  injuries  on 

hoatd  a  (hip,  and  that  which  occurs  by  external  accidents ;  that 

the  infurer  is  liable  in  the  latter  cafe  cannot  admit  of  a  doubt, 

biftt  as  the  former  may  pipoceed  fcom  the  |)ad  ftowagc  of  the 

goods,  or  from  their  being  expofed  to  wet ;  and  as  tfaey  are  neg- 

leQs  attributable  to  the  mafter  ;  the  (hip,  and  not  the  infurer, 

ougt>t  to  be  anfw^rable*     Upon  this  point,  however,  I  find  no 

oc^  i<i  the  reports,  and  therc^fore  I  merely  ftate  what  I  conceive 

Maiyne,       to  be  undcrltood  as  the  law  upon  the  fubje£l.     In  Malyne  it  b 

xic^c.  Rvd*   f^id|  that  if  there  be  thieves  on  (hip-board  among  themfelveS| 

4ih  ed't.       ihc  mafter  of  the  (hip  is  to  anfwer  for  that,  and  to  make  it  good^ 

fo  that  the  infurers  are  not  to  be  diarged  with  any  fuch  lofs,  for 

lie  fuppofes  the  word  *<  thieves'*  to  mean  affmhng  tiieves  onIy» 

7  Geo.  II.    for  fo  he  terms  them.     It  is  certain,  that  a  modern  ftatute  gives 

^'^*  (ome  countenance  to  this  idea,  by  the  preamble  to  which  it  ap- 
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pearsy  that  previous  to  the  period  of  paffing  that  aft,  the  owners  CHAP 
of  the  (hip  Mrere  liable  to  the  proprietors  of  the  goods  for  any  t     _'_   ,^ 
cmbczzlementi  fecreting  or  making  away  with,   of  the  goods, 
by  themafter  or  rbe  mariners,  or  with  their  privity,  to  whatever 
amount  the  value  might  be  :  by  that  ftatute,  however,  the  iiiea-^ 
(ure  of  the  refponfibility  is  to  be  the  value   of  the  (hip  and 
freight  {a).  To  be  fure,  it  is  not  a  ne^effary  confoquifnce,  that 
becaufe  the  owner  is  liable  in  fuch  a  cafe,  therefore  -tiie  infurer^ 
if  an  infurance  has  been  made,   muft  be  difcliarged,  efpeciail  j 
as  the  underwriter  exprefsly  undertakes,  by  the  .terms  of  the  po* 
licy,  to  anfwer  for  the  bari^try  of  the  mailer  and  mariners* 
Roccus^  however,  is  of  opinion,  that  wbeq  a  theft  is  committed  Roceui  Ab 
9n  board  the  (hip,  sknd  fome  gppds  have  been  (tolen,  then  the  in*  tiooibus 
furers  are- xu>t  bound,  becaoCc  the  owners  pf  the  goods,  as  much  ^^  ^** 
as  in  him  lies,  is  obliged  to  take  care  of  them ;  and  if  they  ^re 
Ilolea^  while  in  the  veiTelj  this  cannot  be  called  an  acctdint^^^ox. 
lus  happened  throqgh  the  mgligena  of  thofe,  who  did  not  take 
pjroper  care  ^  them.    He  adds,  that  the  niafter  or  owners  bein{ 
Jtable^  is  an  additionaj  reafon  for  this  reguUtion,  becaufe  i\^    . 
xna(keT  of  the  fliip  is  -held  anfwerabie  for  thefts  committed  therein, 
as  by  receiving  the  goods  on  boajrdj  he  enters  into  a  tacit  agreer 
snent  to  deliver  them  fafe  and  whole.    It  was  thought  proper 
thus  to  ftate  the  opim'on  of  this  learned  writer  upon  the  fubj,c£fc«, 
the  iaw  of  England  in  this  refpefi  being  filent  \  though  his  rea* 
ibntng  upon  this  fubjed  is  by  no  means  coxicluGve  as  tp  EtigUJb 
infurances^  on  account  of  the  ey prefs  terms  of  the  contra^. 

But  that  the  underwriter  is  liable  for  a  rohbery  of  the  goodd  Harford  v. 
infured,  when  cemmi(^d  by  thieves  from  without,  cannot  be  bf.^Loni* 
doubted  j  as  thieves  are  a  peril  cxprcfsly  infured  by  the  policy.     ^  q'mj^* 

hall,  HU. 

In  addition  to  the  various  rifks  above  enumerated,  which  the  Mofloy>  ^* 
underwriters  take  upon  themfclves,  it  is  the  general  prafiice,  to  ^*  **  **  7* 
infure  loft  or  not  lofty  which  is  certainly  very  hazardous ;  becaufe    *  "* 
if  the  fliip  or  goods  (houldbe  loft  at  the  time  of  the  infurance, 
fiill  the  underwriter,  provided  there  be  no  fraud,  is  liable.    The 

(tf)  By  a  faMf^otnt  flatut^,  ft6  Gtf^  W,  th.  8(.  the  owner'i  refponfibility  is  limited 
to  tbe  valiieof  ths  ihip  sod  fre%ht,  eten  io  cafes  of  tutcmal  robbery,  withoux  the  pri. 
^ty  oS  die  laaflers  or  marlncts  ^  afid  ^  UkB  ad  Manu^  owaots  «ie  wiioiiy  <ijiea>pnd 
ftoB  aaj  toft  cccafiaacd  bj  tx%m 

premium 


s. 


3a  OF  THE  POtlCT. 

CHAP,  premium  is,  however,  in  proportion*  depending  upon  the  cir« 

^    .  cumftanccs  ftated  to  (hew  the  probability  or  improbability  of  the 

KoccM,  fliip't  fafety,    Thefe  words  ^^  lofi  or  not  l^i*  are  peculiar  to 

5  Bw r.'  £ng^i/b  poiiciesy  not  being  inferted  in  the  policies  of  foreign 

»^S*  nations. 

* 

There  is  one  cafe,  in  which,  by  a£l  of  Parliament,  the  under* 
writers  are  prevented  from  paying  upon  certain  of  the  rifles  men- 
tioned in  the  printed  policies,  and  that  is  in  infurances  upon 
oargoes  of  flaves.  The  a£ts  of  parliament  upon  this  fubje£l  arc 
annual  a£ts,  for  regulating  the  (hipping,  and  carrying  ilaves  in 
Bfitt/b  reflels  from  the  coaft  of  Africa :  but  they  have  now  been 
continued  for  feveral  years,  and  on  account  of  the  benefits  de- 
rived to  the  ilaves  from  the  humanity  of  thofe  provifions,  are 
likely  to  be  continued  (a).  With  a  view,  therefore,  to  procure 
better  treatment,  when  in  health,  and  a  greater  degree  of  care 
and  attention  when  in  ficknefs,  for  the  objefls  of  this  traffic,  the 
legillature  has  provided,  that  though  the  ufual  printed  words 
Vio^.  io.  may  remain  on  the  face  of  the  policy,  that  no  lofs  or  damage 
cootiniied  (j^  hereafter  be  recoverable  on  account  of  the  mortality  of  flavcs 
Ceo.  in/  fy  natural  death  or  ill  treatment^  or  lofs  by  tbroHving  overboard  of 
.  «-*o«f«  a4>  Haves  oil  any  account  whatever,  or  lofs  or  damage  by  rcftraints 
and  detainments,  by  kings,  princes,  people  or  inhabitants  of 
jlfHca,  where  it  (hall  be  made  appear  that  fuch  lofs  or  damage 
has  been  occafioned  through  any  aggreiSon  for  the  purpofe  of 
procuring  (laves,  and  committed  by  the  matter  of  any  fuch  (hip 
or  by  any  perfon  or  perfons  commanding  any  boat  or  boatS|  or 
party  or  paxties  of  men  belonging  to  any  fuch  (hip,  or  by  any 
perfon  or  perfons  afling  by  the  diredion  ofany  fuch  matter  or 
commander  refpe£lively« 


(a)  When  the  infaraocei  made  opon  ffavet  prior  CD  Stay  iSb/f  Aall  htre  expired^  oft 
^uefiioo  of  law  can  ever  arifi:  on  that  fubjed  again )  for  by  an  aft  pafled  47  G.  ^.cb.  316 
the  African  flave  trade  it  utttrljr  aboliihed,  fiom  the  iftof  Af^jp  1807,  and  the  5Ch  C  of 
thead  prohibitt  all  iafurancei  refpedlog  davea,  declaring  them  unlawful,  under  a  ptaaUj 
of  looi.  and  three  timea  the  amount  of  the  premuim.  'But  the  6th  f.  declaiei  Uut  no 
infurance  ihall  be  void  mads  upon  Chit  liibjeA,  provided  th«  vtflcl  ihall  have  been 
cleared  oat  from  Great  Britam  before  the  i  ft  of  Mty  1807,  and  the  Havea  be  finally 
landed  in  the  H^efi  hdUthnioxt  the  xft  of  Af^rci  iSoS,  naleft  pfBrenied  by  oqitnic^ 
the  lofi  6f  the  veflU,  the  appearance  of  an  encmj  on  the  coaft,  or  ocbir  onanroidable 
.  aeceffi^ii  the  proof  whcreol  ta  lie  on  the  part;  shargcd. 

Seventhlff 
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SenntMy,  The  cOnGdcration  or  premium  for  the  riik  or  ha*  CHAP. 
3ard  run :  tiiis  is  the  moR;  material  part  of  the  policf ,  bccaufe  it  ^   -  '    ^ 
is  the  coafideration  of  the  premium  received,  tUat  makes  the 
underwriter  liable  to  the  lofies  that  may  happen.     lvi.Engiyb 
policies  It  is  always  exprefled  to  have  been  received  at  the  time 
of  underwriting  \  <<  we  the  affurers  confeffing  ourfelves  paid  the 
*<  confidcration  due  unto  us  for  this  aflurance  by  the  aflured." 
This  being  fubfcribed  by  the  underwriter,  it  is  proper  to  enquire 
whether,  if  the  premium  were  not  adually  paid  at  the  time,  he  • 
could  afterwards  maintain  an  a3ion  for  it   againft  the  affuredp 
who  might  then  produce  his  fubfcription^  as  evidence  againfi: 
himfclf.     One  old  cafe  has  been  found  upon  the  fubjed,  but  Fb»k  ▼« 
that  is  by  no  means  fatisfafiory.     It  was  an  action  of  aflumpfit,  Pinfacke, 
and  the  plaintiff  declared  that  the  defendant  was  indebted  to  him  * 

in  twenty  pounds,  for  a  premium  upon  a  policy  of  infurance  ou 
fuch  a  ihip.  The  defendant  demurred  fpecially^  becaiife  the 
plaintiff  did  not  (hew  the  confidcration  certainly^  what  the  ptt* 
mium  was,  or  how  it  became  due  :  but  the  objefiion  was  not 
allowed,  for  this  i^  as  good  as  an  indebiic^us  pro  quodam  falarU, 
which  has  been  adjudged  good.  Here,  however,  is  no  decifion 
upon  the  merits,  nor  does  it  appear,  whether  the  defendant  was 
the  broker  or  the  infured  kimfelf.  It  is  true,  in  pradice,  poli- 
cies in  general  are  effeded  by  the  intervention  of  a  broker  \  and 
by  the  ufage  of  trade,  open  accounts  are  kept  between  the  in- 
forers  and  brokers,  in  which  cafe,  the  underwriter  may  have 
an  adipn  again  ft  the  broker  for  premiums  received  to  his  ufe. 
In  one  cafe,  indeed,  the  queftion  did  arife,  though  nothing,  wat 
done  upon  it*  . 

It  was  an  aaion  by  the  infurer  againft  ihe  owners,  who  in  GUI  v.  Um 
this  cafe  af^d,  without  the  intervention  of  a  broker,  for  money  ^  '^'^ 
had  and  receive^  to  his  ufe.    The  cafe  was  decided  upon  other  at*Uu*ii<ilu  . 
grounds^  for  which  it  will  he  mentioned  more  at  length  here* 
after  ^  but  juft  before  the  verdi£l  was  given,  it  was  objefied 
that  this  aflibn  would  not  lie  for  premiums  againft  the  infured 
ibmfelves.    lord  -Mansfield^  however,  thought  the  obje£lton 
came  too  late,  and  would  not,  at  that  ftage  of  the  caufc,  when 
the  jury  were  ready  to  give  their  vcrdia,  enter  into  it. 

In  an  aftion  brought  by  the  affigneea  of  a  broker  againft  the 
^ITured,  for  premiums  paid  by  the  bankrupt  to  the  Andcrwriterv 

:        ^  the 
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(^  H  A  p.  the  qucftton  came  c<^ateralty  before  the  cburt  :'but  I  do  not  find 
'*         that  any  point  was  referred,  and  the  Tcrdifl  was  general.  How- 
crer,  upon  all  the  c^fes  it  feems  that  the  broker  alone  ia  the 
debtor  to  the  underwriter. 


.Airy  ud 
ethcrf 


Itwaaan  aAion  brought  bj  the  plaintiiFs,  as- afilgnees  of 
MUton^who  was  a  broker  at  Ntwea/lk^  and  who  had  procured  an 
WHwTIu*  inftttance  to  be  effeded  by  diflFeieni  perfons  for  the  defendant. 
jUao4,Triii.  The  declaration  dated,  that  in  conCderation  that  the  bankrupt 
Guildhall,  wottld  procurc  an  infurance  to  be  made  on  the  fliip  Jafin^  and 
»♦  Oe6.  III.  would  procure  fix  hundred  pounds  to  be  infured  thereon  by 
good  and  fufficient  perfons,  the  defendant  promifed  that  he 
would  pay  the  bankrupt  the  premiums,  and  a  reafonable  fum 
for  his  trouble.  The  firft  queftion  was,  whether  credit  was 
given  by  the  underwriters  to  the  aflured  or  to  the  broker,  where 
the  premium  was  not  paid  down  at  the  time  the  aifurance  was 
made.  MUUn^  the  bankrupt,  fwore,  that  in  May  1 764,  he  was 
told  by  the  underwriters  that  they  fhould  look  upon  him  as  their 
debtor,  and  that  they  would  have  nothing  to  do  with  the  infured, 
which. was  confidered  at  Newca/lky  as  the  London  pra£lice  :  that 
from  that  time  he  had  always  a£led  on  this  plan,  and  had  paid» 
fince  that  time,  one  thoufand  pounds  to  underwriters,  which  he 
had  never  received.  His  commil&on  was  five  per  cent.  London 
infurance  brokers  were  then  called,  who  faid,  they  underftood  the 
underwriters  looked  to  them  only  \  and  that  the  underwriters 
did  not  once  in  ten  times  know  who  the  infured  were ;  and 
that  in  cafe  of  failure,  the  underwriter  came  upon  the  efieAs 
of  the  broker ;  the  broker  upon  thofe  of  the  infured. 

Lord  Mtmsfield  faid, — ^^  The  plaintiflF's  cafe  is  ftrongerthan 
referring  to  the  general  ufage  in  Lmdon  $  for  they  ad  by  a. 
fpectfic)t  rulcy  which  they  fuppofe  to  be  the  rule  in  London :  and 
if  the  ufage  in  London  were  doubtful,  ftill  the  plaintiffs  would  b^ 
entitled  to  recover.'* 


£a«itftBd 

another* 
afligoctt  of 
C«rden  ▼•    . 
Fowler  and 
anotber. 

s». 


Therewtt  k  terdift  for  the  phintiffs. 

In  a  late  iCafe,  the  queftion  of  ctedit  fey  premiums,  between 
the  broker  and  underwriter,  arofe  in  an  a£lion  brought  by  tht 
affignecs  .of  a  bankrupt  underwriter,  againft.the  brokers  Fot 
pitnuuins  fi»(ipofed  to  have  been  received  by  the  latter  from  the 
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mflurcd  for  policies  which  they  (the  brokers)  had  ptocnted  the  C  II  a  P« 
Bankrupt  to  fubfcribe  as  an  underwriter.  For  thefe  very  pre-  !*^ 
tniums  the  brokers  had  given  the  underwriter  credit  in  their 
account  with  him,  and  had  again  taken  credit  for  them  in  their 
account  with  the  aiTured.  The  coiinfel  in  the  caufe,  the  very 
learned  judge,  (Mi*.  Juftice  Le  Blanc^)  before  whom  it  was 
tried,  and  Lord  Ellenborough  and  the  other  Judges  of  the  court 
of  Kin^s  Benchj  before  whom  it  was  brought  upon  a  cafe  re-  ' 
ferved  for  their  opinion,  never  feem  to  have  doubted,  that  the 
underwriter  may  maintain  an  aSlion  direSly  againfl  the  broker  for 
premiums.  But  that  cafe  was  decided,  as  to  the  main  point,  in 
favour  of  the  broker,  becaufe  the  premiums  in  queftion  were  for 
re*atfurances,  which  are  illegal  by  the  19  6.  2*  ch.  37.  and 
vhich  the  broker  had  not  infaB  received  from  the  aflured,  but 
only  credit  for  them  had  been  given  in  account  between  the 
broker  and  underwriter. 

Eighthly^  The  day,  month,  and  year,  on  which  the  policy  1  Mag.  84* 
19  executed.  This  infertion  feems  very  neceflary,  becaufe  by 
comparing  the  date  of  the  policy  with  the  date  of  fafls  which 
happen  afterwards,  or  are  material  to  be  proved,  it  will  frequently 
appear,  whether  there  is  any  reafon  to  fufpeA  fraud  or  improper 
conduct  on  tiie  part  of  the  infured. 

The  ninth  and  Uft  requifite  of  a  policy  of  infurance  is  that  it 
be  duly  ftamped. 

By  feveral  afts  of  parliament  paiTed  in  this  and  the  preceding 
reigns,  various  duties  had  been  impofed  upon  policies  of  infur* 
ance )  but  by  an  a£l  pafled  in  the  35th  year  of  Gen.  III.  for  the 
purpofe  of  impofing  a  new  duty  on  marine  infurances,  it  was  by 
the  24th  fe£^ion  of  the  (latute  pofitively  declared,  that  all  formet  ^^  Geo.  IIL 
duties  on  that  fpecies  of  infurance  (hould,  from  and  after  the  5th  **  ^3* 
day  of  July  I795»  ceafe  and  determine,  and  be  no  longer  paid  or 
payable.  By  the  Idfedion  of  the  a£^  it  is  declared  that  the  duty 
thereby  impofed  (hall  not  extend,  or  be  condrued  to  extend,  to 
infarances  on  lives  or  infurances  from  lofles  by  fire. 

<«  For  every  (kin,  or  piece  of  vellum  or  parchment,  or  (beet  of  ScaiM  t. 
^  paper^  on  which  any  infurance  upon  any  (hip  or  (hips,  goods 
•^  or  merchandise,  or  upon  any  other  property,    or  intere(t 
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*'  whereon  infuranccs  may  lawfully  be  made,  Ihall  be  cngroflcd, 
«  written  or  printed,  the  (tamp  duties  following  upon  the  fuma  ^ 
«*  infurcd  ;  that  is  to  fay,  Where  the  fum  to  ^bc  infured  (hall 
<<  amount  to  one  hundred  pounds  a  (lamp  duty  of  two  fliillings 
**  and  Gxpence,  and  fo  progrtflivcly  for  every  fum  of  one  hun- 
'<  dred  pounds  infured  ;  and  where  the  fum  to  be  infured  fliall 
^<  not  amount  to  one  hundred  pounds,  a  like  ftamp  duty  of  two 
<<  fliillings  and  fixpence;  and  where  the  fum  to  be  »nfured  fliall 
**  exceed  one  hundred  pounds,  or  any  progrcfllve  fums  of  one 
**  hundred  pounds  each,  by  any  fra£lionai  part  of  one  hundred 
<<  pounds,  a  like  (lamp  duty  of  two  (hillings  and  (ixpence  for  each 
.  **  fra£lional  part  of  one  hundred  pounds  :  And  that  upon  all  and 
•*  every  iufurances  or  infurance,  where  the  premium,  or  con£ide- 
<<  r;)tion  in  the  name  of  a  premium,  a&Uiilly  and  hondjide  paid, 
«•  given,  or  contra£led  for,  (hall  not  exceed  the  rare  of  ten  fliil*- 
<<  lings,  there  (hall  be  paid  the  following  duties  \  (that  is  to  fay,) 
<<  where  the  fum  fo  to  be  infured  (hall  amount  to  one  hundred 
^*  pounds,  a  ftamp  duty  of  one  (hilling  snd  three- pence,  and  fo 
««  progrclDvely  for  every  fum  of  one  hundred  pounds  fo  infured ) 
<<  and  where  the  funi  fo  to  be  infured  (hall  not  amount  to  ono 
<<  hundred  pounds,  a  like  (lamp  duty  of  one  (hilling  and  three- 
**  pence ;  and  where  the  fum  fo  to  be  infurcd  (hall  exceed  one 
"  hundred  pounds,  or  any  progreflTive  fums  of  one  hundred 
•*  pounds  each,  by  any  /rational  part  of  one  hundred  pounds, 
««  a  like  ftamp  duty  of  one  (hilling  and  three-pence  for  fuch  frac- 
<<  tlonal  part  of  one  hundred  pounds;  which  feveral  duties 
«<  (hall  be  payable  and  paid  by  the  aiTured  in  fuch  a(rurances 
•<  rcfpcdively/* 

S«aion  A.  *•  Provided  always,  and  be  it  further  ena£led,  That  upon  all 
<«  and  every  fuch  infurances  or  infurance,  where  the  premium, 
<(  or  con(ideratton  in  the  nature  of  a  premium,  a£lually  and 
««  bona  fide  paid,  given,  or  contrafled  for,  (hall  not  exceed  the 
»*  rate  of  ten  (hillings/rr  centum  on  the  fum  infured,  it  (hall  b« 
<«  lawful,  in  all  cafes  where  the  fum  infured  (hall  amount  to  two 
<«  hundred  pounds  or  upwards,  to  ufe  ftamps  of  two  fliillings 
•<  and  fixpence  for  every  two  hundred  pounds,  of  the  fum  infured, 
«<  inftead^of  ftamps  of  one  (hilling  and  three-pence  for  every  one 
•«  hundred  pounds  of  the  like  fums  fo  infured." 
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*  And  be  It  further  enafted  by  the  authority  aforeraid,  That  CHAP, 
**  every  contra£i  or  agreement  which  fliall  be  made  or  entered  .  _     '     ^. 
*i  into  for  any  infurance,  in  refpc^l  whereof  any  duty  is  by  this  Se^ibn  ii. 
^  a£t  made  payable,  (ball  be  engt^ofTed,  printed  or  written,  and 
••  fliall  be  deemed  and  called,  ji  Policy  of  Infurance ;  and  that    ■ 
*^  the  premium,  or  confideration  in  the  nature  of  a  premium, 
'*  paid,  given,  or  contrafted  for,  upon  fuch  infurance,  and  the 
'*  particular  rifque  or  adventure  infurcd  againft,  together  with 
"  ihe  names  of  the  fubfcribers  and  underwriters,  and  fums  In- 
«*  fared,  (hall  be  refpcflively  expreff^d  or  fpecified  in  or  upon 
^<  fuch  policy,  and  in  default  thereof  every  fuch  infurance  Ihall 
^  be  null  and  void  to  all  intents  and  purpofes  whatever  (a;/* 

«*  And  be  it  further  enabled  by  the  authority  aforcfaid.  That  Seft'oo  is. 
<'  no  policy  of  infurance  upon  any  fhip,  or  upon  any  (hare  or 
•<  intcreft  therein,  fliall  be  made  for  any  certain  term  longer 
"  than  twelve  calendar  months ;  and  every  policy  which  fliali 
<<  be  made  for  any  longer  term  Qiall  be  nuU  and  void  to  all  in* 
"  tents  and  purpofes." 

The  icth  fe^ion  of  the  (latute  provides  for  'an  allowance  to  Sedion  la 
be  made  under  certain  circumftances  by  the  commilEoners,  where 
the  fums  infured  on  homeward  voyages  fliall  h^  found  to  exceed 
the  intereft  of  the  aflured. 

The  13th  fe£lton  provides  that  nothing  contained  in  the  %8t  Scaiooss* 
fliall  prohibit  the  making  of  any  alteration  which  may  lawfully 
be  made  in  the  terms  or  conditions  of  any  policy  of  infurance^ 
duly  (tamped  as  aforefaid,  after  the  fame  fliall  have  been  under-        .^ 

(tf )  In  a  late  pfe  i^  appeared  to  be  ufual  fir  the  oDderwritert  at  JJcyd*%  Coffee  Hou(V,    ^  ^gert  n 
to  put  down  upon  a  flip  of  paper  ail  the  riiks  they  had  taken  in  thtr  courfeof  the  daj  1    ^'V**^^**^* 
and  one  of  tl|#  fpecial  joty  fiu4,  they  c6nfidci«d.Uic  party  aa  boaod  by  that  ilip»  though    a^,*!^]! 
ht  never  dgped  a  polic>.  Xcrm  i8o3» 

But  Lord  JTeffysif  faid,  thftt  whatever  obligation  there  tnight  be  in  honour  and  goo4 
faitby  becerMiDly  would  ngt  be  bi>und  in  law,  for  in  order  to  enforce  the  cUisiof  the 
loured  in  a  court  of  justice,  he  mult  produce  a  fiamptd  po&:j. 

And  in  a  flttl  later  cafe,  the  defendant  being  defirottiof  fhewing  that  another  under-    Mirfden  v. 
tprirtr  had  fubicfibed  the  Jltf>  firft,  although  the  defendant^  name  appeared  firft  on  the    ^^^^^ 
policy.    Bot  Lord  Ellnhirotigb  at  the  trial ,  and  the  court  afterwarda  concurred  with    \        '^^P\ 
^tfo*  that  the  Alp  not  being  flaaaped  could  apt  1)0  retired  in  «Yidence,  to  cdntradiit 
^  writtea  f^^aUi^  betwren  the  partiea. 
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c  H  A  ?.  writtco^  or  to  require  tny  additional  (lamp  duty  by  reafon  of  j^ch 
^  ^  alteration^  fo  that  fuch  alteration  be  made  before  notice  of  the 
d^ermination  of  the  riik  originally  infuredi  and  the  premium 
or  confideiation  origimUy  paid  or  contra^ed  for,  (hail  exceed  the 
rate  of  los^pfr^tni.  on  thefum  infured,  and  fo  that  the  thing 
infured  (hall  remain  the  property  of  the  fame  perfon  or  perfona* 
and  fo  that  fuch  alteration  (hall  not  prolong  the  term  infured 
'  beyoQd  the  period  allowed  by  this  ad  (fee  fed.  12.)  and  fo  that 
no  additional  or  further  fum  (hall  be  infured  by  reafon  or  means 
of  fuch  alteration. 

Two  cafes  have  recently  occurred  on  this  claufe  of  the  (tamp 
aft.  In  the  (iril^  Kenjington  ▼.  Inglis  and  another  in  error  from 
the  court  of  C.  P.  S.Eafi'sRep,  p.  273.  goods  and  fpecie  had 
been  infured  on  (hip  or  (hips, 'which  (hould  fail  between  the  iirft 
of  OBober  17991  and  the  firft  of  June  i6go  ;  a  mcmoranduni 
written  on  the  policy  on  the  nth  of  Junt  i9oo,  extending  tho 
time  of  failing  to  the  ttt  of  jfugujl  1800,  does  not  require  z 
Hew  ftamp,  fuch  alteration  being  prote£ked  by  %hc  13th  fed.  of 
the  35  Geo.  3.  ch.  6i  :  for  although  the  6r(l  of  June  was  pafled 
at  the  time  when  the  alteration  wits  made,  the  coUrt  of  K.  B. 
unammonfly  held^  that  the  words,  <<  fo  that  the  alteration  be 
^  made  before  the  determination  of  the  rifle  originally  infured/' 
meant  fuch  a  determination  of  it,  as  is  occaConed  by  the  bfs 
or  fufe  arriTal  of  the  thing  infured,  or  by  the  final  end  and  con« 
clttfion  of  the  voyage,  and  there  was  no  new  fubjeft  of  infurance 
Introduced  by  the  alteration. 

But  in  the  other  cafe,  decided  in  the  fubfequent  term,  Hill  ▼, 
Pat$effi  8  -Sj/^/  Hfp*  p*  373i  an  adion  was  brought  on  an 
infurance  onjbif  andgaod^  on  a  voyage  on  the  Southern  whale 
fi(bery,  an  akcration,  by  confent,  after  the  (hip  f^iiled  and  the  rifl; 
attached,  having  been  made  from  an  infurance  omhejlnp  andoutfii 
to  an  infurance  onjhtp  and  goods^  cannot  be  made  without  a  new 
ftamp  the  fubjed-matter  being  eflenttally  diferent,  and  therefore 
not  falling  within  the  13th  fed.  of  the  ftamp  a£(.  But  the  court 
faid,  it  was  not  from  their  decifion  to  be  inferred  that  (hifting 
fncceflive  cargoes  on  board  the  fame  (hip,  as  in  the  African  and^ 
Other  trades  out  and  home  may  not  properly  be  the  fubjed  of 
infurance  under  the  word  goods.  This  declaration  contained 
but  ope  co^nti  oamely,  upon  the  altered  policy  \  and  Mr.  HiU 
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hating  become  a  bankrupt}  his  ai&gnees  brought  another  aSIon,  CHAP. 

ftatiog  the  policy  as  in  its  unaltered  date  ;  and  contended  that  ^ ^* 

they  had  a  right  to  recover,  reading  the  policy  as  it  originally 
ftood.  But  the  alteration  being  inferted  in  the  body  of  the 
policy,  Lord  Ellenhorough  held  that  the  alteration  fnbfequent  to 
the  original  fobfcription  to  the  policy  rendered  it  void,  not  being 
re-ftamped«  and  the  court,  after  much  argument,  upon  a  motion 
for  a  new  trial,  confirmed  his  LordOiip's  opinion.  The  naifle  o^ 
the  caufe  was  French  v.  Paton^  Bad.  Term,  48  G.  3*  See  - 
I  Campb.  tftfi  PriiiSf  p.  72^  and  9  Eaft^  351. 

By  this  fedion,  a  penalty  of  500/.  is  impofcd  both  on  the  S^Kni^. 
perfons  procuring,  and  the  brokers  efFe^ling  infurances  on  poli- 
cies not  duly  damped  \  and  the  latter  can  neither  demand  their  SeaioB  iSi 
brokerage,  nor  the  money  expended  for  premiums ;  and  by  the 
17th  fedion,  every  underwriter  fubfcribing  fuch  illegal  policy 
is  alfo  liable  to  a  like  penalty  of  500/t 

By  the  ordinances  of  France^  and  other  maritime  countries,  Ord.  or 
an  policies  of  infurance  muft  be  regiftered  ;  but  no  fuch  regu«  ^^^''xxu 
lation  prevails  in  England^  either  by  law,  or  in  practice.  AflUraoce. 
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CHAPTER   THE    SECOND. 


Of  the  ConftrufUon  of  the  Policy. 


A    POLICY  of  infarance,  being  a  contra£l  of  indcmnityi  and 
-*-*-  being  only  confidcred  as  a  (imple  contra£l,  muft  always  be 
conftniedj  as  nearly  as  polGble,  a^xording  to  the  intention  of  the 
contrading  parties ;  and  not  according  to  the  ftrift  and  literd 
1toc€u«      '  meaning  of  the  words.    The  mercantile  law,  in  this  refped,  is 
Kot  i8.       ^}^  f^j^^  ia  cVtfj  part  of  the  world ;  for  from  the  fame  pic- 
mifeS)  the  found  concluCons-  of  reafon  and  juftice  mud  erer  be 
the  fame.    Thus  as  the  benefit  of  the  infured,  and  the  adrance- 
ment  of  trade,  are  the  great  obje£ls  of  infurance,  policies  are  to 
be  conftrued  largely,  in  order  to  attain  thofe  ends:  for  it  would 
be  abfurd  to  fuppofe  that  when  the  end  is  infured,  the  ordinary 
and  ufual  means  of  attaining  it  can  poQibly  be  excluded  ;  what- 
ever, therefore,  is  done,  by  the  mailer  of  the  (hip,  in  the  ufual 
1  Burr.  34S,  courfe,  necefiarily,  et  ex  Ju/la  caufS,  although  a  lofs  happen 
thereon,  the  underwriter  (hall  be  anfwerable. 

But  in  the  conftrudion  of  policies,  no  rule  has  been  more 
frequently  followed  than  the  ufage  of  tra^,  with  refpedi  to 
the  particular  voyages  or  riiks  to  which  the  policy  relates: 
,  .  and  in  the  cafes  about  to  be  quoted  in  fupport  of  thefe  prin* 
ciples,  it  will  be  found,  that  the  learned  judges  have  always 
called  in  the  ufage  of  trade,  as  the  groimd  upon  which  the  con* 
,  flni&ion  turns. 

In  dating  the  different  cafes  upon  this  fubjed,^  as  the  point 
is  nearly  the  fame  in  all,  the  order  of  time,  in  which  they  were 
determined,  is  that  which  will  be  purfued,  in  order  to  prevent 
confufipn. 

Anoar-  ^c  firft  to  be  mentioned  is  an  anonymous  cafe  in  the  time 

moM,  of  Jaffigj  the  fecond  i  but  it  is  from  a  reporter  of  very  goo4 

authority.    A  policy  of  infunuice  (ball  be  conftrued  to  run  until 
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the  fliip  {hall  have  ended,  and  be  difchargcd  of  her  voyage ;  for  chap. 
airival  at  the  port  to  Which  {he  was  bound,  is  not  a  difcharge  till 
Jte  is  unloaded:  arid  it  was  fo  adjudged  by  the  whole  court  upon 
a  demurrer. 

But  although  this  conftruflion  may  be  pcrfcflly  right,  where 
{he  policy  is  general  from  j1.  to  B.  yet  if  it  contain  the  words 
ufually  inferred ,  ««  and  till  the  Jbip  jball  have  moored  at  ancbdr  < 
««  twenty-four  hours  in  good  faftty^**  the  underwriter  is  not  liable 
for  any  lofs,  ariGng  from  feizure  after  flie  has  been  twenty-fou^ 
hours  in  port :  though  fuch  feizure  was  in  confcquenceof  an  z8t 
of  banatry  of  the  mailer  during  the  voyage^  for  if  it  were  extended 
beyond  the  time  limited  in  the  policy,  it  would  be  impollible 
to  lay  down  any  fixed  rule^  and  all  would  be  uncertainty  and 
confufion« 

This  was  decided  in  an  adiion  on  a  policy  of  infurance  on  the  flock|«i 
{hip  Hope  from  Hamburgh  to  London,  fubfcribed  by  the  defend-  !jj?'«  ^^ 
ant  for  two  hundred  pounds  at  one  gmncz  per  cent.    At  thie  iTcctn 
trial  before  Mr:  Juftice  Buller,zt  Guildhall,  a  verdi£k  was  found  '^^^ 
for  the  plaintiffs,  fubjefl  to  the  opinion  of  the  court,  upon  the 
following  cafe :  that  the  plaintiffs  were  interefted  in  the  (hip 
to  the  amount  of  the  fum  infured.    That  in  the  courfe  of  the 
▼oyage,  the  matter  committed  barratry  by  fmuggling  on  his  own 
account,  by  hovering,  and  running  brandy  on  (hore  in  cafkif 
under  Gxty  gallons.     That  on  the  firft  of  September  1785,  ^he 
Jbip  arrived  infafety  at  her  moorings  in  the  river  Thames,  and  re^ 
^mained  there  infafety  till  the  twentyfeventb   of  the  f aid  month  of 
September,  vfhcn  fhe  was  feized  by  the  revenue  officers  for  th* 
fmuggling  before  dated.     That  about  three  weeks  after  the  fet« 
zure,the  plaintiffs  informed  the  underwriters  thereof ;  and  that 
they  would  hold  them  liable  on  the  policy.    That  on  the  twcn* 
tieth  of  Oclober^  the  plaintiffs  prefented  a  petition  to  the  com* 
miifioners  of  his  majefly's  cuftoms,  in  which  they  imputed  all 
the  blame  (which  was  certainly  the  truth,)  to  the  captain,  and 
praying  that  their  vefiel  might  be  reftored,  on  paying  fomething 
to  the  feiiing  officer.    The  anfwer  was,  •«  that  the  profccution 
**  muft  proceed,  as  the  {hip  had  been  guilty  of  a  grofs  violation 
«<  of  the  laws,  but  that  the  owners  (hould  be  at  liberty  to  com- 
*«  pound,  according  to  the  rules  of  the  Exchequer."    That  the 
Ihip  was  appraifed  at  the  fum  of  three  hundred  and  forty  five 
pounds,  and  by  the  courfe  of  the  court  of  £xche^er^  the  fliip 

would 
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would  have  been  reftored  to  the  plaintiiFs,  upon  the  paymeot  of 
two  hundred  and  thirty  pounds,  befides  cofta  and  cha^ea^  which 
would  altogether  have  amounted  tp  three  hundred  and  twenty- 
nine  pounds  nine  (hillings  and  feven  pence.  That  in  November^ 
a  notice  was  indorfed  on  the  policy^  binding  the  underwriters 
for  all  cods  and  charges  expended  abotit  the  recovery  o^  the  ihip* 
That  thi9  was  (hewn  to  the  underwritersi  who  rcfuicd  to  ful)- 
fcribe  it. 

This  cafe  was  fully  argued,  in  the  abfence  of  Lord  Mansfield^ 
and  the  court  having  taken  time  to  deliberate,  Mr.  Juftice  Wtllei 
pronounced  their  unanimous  opinion.     ^  There  is  no  doubt  in 
•*  this  cafe,  but  that  the  mafter.  vns  guilty  of  barratry,  by  fmug- 
<^  gling  on  his  own  account,  without  the  privity  of  his  owners* 
^'  Many  definitions  of  barratry  are  to  be  found  in    the  books, 
<*  but  perhaps  this  general  one  may  comprehend  almoft  all  the 
'^  cafes :  barratry  is  every  fpecies  of  fraud  or  knavery  in  tho 
"  mafter  of  the  (hip,  by  which  the  freighters  or  owners  are  iif-* 
^<  jured;  and  in  this,  light  a  criminal  or  wilful  deviation  is  bar^ 
<*  ratry,  if  it  be  without  their  confent.     The  general  queftion 
<*  here  is,  whether,  as  the  lo^s,  which  was  occafioned  by  the 
«  barratry  of  the  mafter,  did  not  happen  during  the  continuance  rf- 
^'^  the  voyage,  the  infui^rs  are  liable  ?     I  muft  own  this  appears 
^^  to  me  to  be  a  novel  queftion,  and  not  to  have  been  decided 
^^  by  any  former  determinations.     DifEculties  occur  on  both 
/'  fides  in  laying  down  any  rule.     The  firft  thing  to  be  obferved 
'^  is,  that  the  policy,  by  the  terms  of  it,  is  an  undertakingy^r  a 
<*  limited  time,  during  the  voyage  from  Hamburgh  to  London,  iiU 
*'  tbejhip  has  moored  twenty-four  hours  infafety  ;  and  the  (hip  ws^s 
<<  not  adually  feized  till  near  a  month  afterwards.    But  it  ha3 
**  beenfaid  that  under  the  24th  of  George  tht  Third,  chap.  47* 
<<  and  the  ezcife  laws,  the  forfeiture  attaches  the  moment  the  a£fc 
^<  is  done,  and   that  the  barratry  was  cgmmitted  during  the 
^V  voyage.    It  may  be  fo  as  to  fome  purpofes,  as  to  prevent  inter- 
*'  mediate  alterations  or  incumbrances;  but  I  AmkAc  aSuai 
V  property  is  not  altered  till  after  thefeizureg  though  it  may  be 
<<  before  condemnation.    I  will  put  this  cafe  i  fuppofe^  before 
^>*  the  fei;sure  of  the  (hip,  fbe  had  gone  another  voyage,  and  on 
<<  her  return  had  been  feiased,  would  the  crown  be  entitled  to  an 
«<  account  of  her  earnings,  after  deduding  the  expences  of  the 
<<  outfit  ?  furely  not.    Till  the  (eizure,  it  was  not  certain. that 
.<(  the  pffieers  of  the  crown  knew  of  the  Ulidt  tx^  carried  on  by 
*  «  the 
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<*  Ac  mafter,  or  whether  they  would  take  advantage  of  the  c  h  a  p, 
<<  forfeiture*    It  would  be  a  dangerous  do£lrine  to  lay  down,         n. 
**  that  the  infurers  Ihould,  in  all  cafes,  be  liable  to  remote  con- 
**  feqaential  damages.    This   has  been  compared  to  a  death's 
<<  wound  received  during  the  voyage,  which  fubje£ied  the  (hip 
<<  to  a  fubfequent  lofs.    To  this  point  the  cafe  of  Meretotiy  v.  Eafier,  aj 
•«  Dunlopy  fcerns*  very  material.    That  was  an  infurance  on  a  ^^^1^'' 
^<  (hip  for  fix  months  ;  and  three  days  before  the  eicpiration  of 
<'  the  time,  (he  received  her  death's  wound,,  but  by  pumping 
•«  was  kept  afloat  till  three  days  after  the  time :  there  the  ver- 
<«  di£l,  under  the  direftion  of  Lord  Mansfield^  was  given  for  the 
<<  infurer :  and  it  was  afterwards  confirmed  by  the  court.     I 
*<  will  put  another  cafe :  fuppofe  an  infurance  upon  a  man's  life 
«  for  a  year,  and  fome  (hort  time  before  the  expiration  of  the 
*^  term,  he  receives  a  mortal  wound,  of  which  he  dies  after  the 
•«  year,  the  infurer  would  not  be  liable.     The  cafe  of  FalUjo  v.  Vide  psft. 
«*  Wheeler^  was  cited  for  the  plaintiff,  but  that  does  not  conclude  **  ^ 
*'  this  queftlon,  for  there  the  (hip  was  loft  during  the  voyaged 
'*  It  was  alfo  arguedi  that  this  (hip,  even  in  the  hands  of  a  fair 
^'  purchalbr,  would  be  liable  to  the  forfeiture.     I  do  not  know 
•*  tlut  it  ever  has  been  fo  decided ;  it  may  depend  on  circum- 
*'  ftances,  fuch  as  length  of  poffeflion,  laches  in  feizing,  or  other 
*'  matters.     But  fuppofe  the  law  to  be  fo,  it  does  not  follow  • 

f<  from  thence,  that  though  the  (hip  is  alwaj  liable  to  confifca" 
^*  tiouy  that  the  infurer  at  any  diftance  of  time  is  anfwerable  for 
<<  the  lofs,  under  a  limited  undertaking.  And  this  brings  me 
'*  to  that  part  of  the  cafe,  which  weighs  moft  with  the  court, 
**  in  favour  of  the  defendant,  and  to  which  it  does  not  appear 
*^  to  us,  that  any  fatisfadory  anfwer  has  been  given.  It  was 
<<  agreed  in  the  argument,  that  the  cuftom  houfe  officers  might 
<•  fcizc  for  the  forfeiture  within  three  years  after  the  fa£l  com- 
*'  mitfed  ;  and  that  the  attorney-general  might  file  an  inform a- 
^^  tion,  at  any  time  whilft  the  (hip  was  in  being.  Is  the  infurer 
^^  during  all  this  time' to  continue  liable  ?  Suppofe  the  (hip  had 
^'  gone  feveral  voyages  afterwards ;  and  fuppofe  a  partial  lofs 
^*  paid,  and  the  underwriter's  name  ftruck  off,  (hall  an  a£lioa 
^*  be  afterwards  brought  upon  the  policy  ?  His  accounts  could 
^'  never  be  fettled,  nor  could  he  be  finally  difcharged,'whilft 
**  the  (hip  was  in  exiftence ;  fuch  a  pofition  would  be  mon- 
<«  ftrous,  and  attend^rd  with  infinite  inconvenience.  There  muft 
^*  be  fome  certain  and  reafonable  limitation  in  point  of  time  laid 
9f  down  by  the  court,  when  the  infurer  Ihall  be  relcafed  froTi 
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CHAP.  €t  hig  engagement.  If  he  be  liable  for  a  month,  he  may  be  for 
^  "'  .  •'  a  year,  and  fo  on.  Wc  all  think  that  the  law  of  infuranccs 
«  would  be  left  unfettled,  and  in  much  confufion,  if  any  other 
*^  time  were,  allowed,  than  that  prefcribed  by  the  policy,  namely^ 
•*  the  continuanct  of  the  voyage^  and  thejbt^s  mooring  tvfgrftj  fowr 
•^  hours  infafetj/*    Judgment  for  the  defendant. 

Le!hulier*t  In  an  a£lion  upon  a  policy  of  infurance  by  the  defendant  at 
•  Saik.  441  -^0''^»>  infuring  a  (hip  from  thence  to  the  Eaft  Indies^  war. 
ranted  to  depart  with  convoy,  the  declaration  (hewed,  that  the 
ihip  went  from  London  to  the  Downs,  and  from  thence  with  con« 
voy,  and  was  loft.  After  a  frivolous  plea  and  demurrer,  the 
cafe  ftood  upon  the  declaration,  and  it  was  objeded,  that  there 
was  a  departure  without  convoy.  But  by  the  court,  the  claufei 
•«  warranted  to  depart  with  convoy,"  rauft  be  conftrued  accord- 
ing to  the  ufage  among  merchants,  that  is,  from  fuch  plage 
where  convoys  are  to  be  had,  as  the  Dowm^ 

It  is  true,  Lord  Chief  Juftice  Holt  differed  from  the  reft  of 
the  court,  being  of  opinion  that  it  was  no, part  of  the  law  of 
merchants  to  take  convoy  in  the  Downs.  His  lordfliip's  opi- 
Sec  Gordon  nion,  however,  although  it  is  one  of  the  firft  legal  authorities 
V.  Moricy,  jg  certainly  contradi£led  by  pradtice,  it  being  almoft  the  inva- 
riable cuftom  for  the  convoy  to  meet  the  merchant  (hips  only 
in  the  D^fc'/x/. 


\ 


Boad  V.  Cafe  upon  a  policy  of  infurance,  which   was  to  infure  the 

a  s!iu!r*4<  ^dliam  galley  in  a  voyage  from  Bremen  to  the  port  of  London^ 
warranted  to  depart  with  convoy.  The  cafe  was,  the  galley  fet 
fail  from  Bremen^  under  convoy  of  a  Dutch  man  of  war  to  the 
Elbe^  where  they  were  joined  by  two  other  Dutch  men  of  war^ 
and  feveral  Dutch  and  Englijh  merchant  (hips,  whence  they 
failed  to  the  Texel^  where  they  found  a  fquadron  ol  Englijh  men 
of  war  and  an  admiral*.  After  a  (lay  of  nine  weeks,  theyTet 
fail  from  the  Tcxels  the  galley  was  fcparated  in  a  ftorm,  taken 
by  a  French  privateer,  and  retaken  by  a  Dutch  privateer,  and  paid 
eighty  pounds  falvage.  It  was  ruled  by  Holt,  Chief  Juftice,  that 
the  voyage  ought  to  be  according  to  ufage^  and  that  their  going 
to  the  Elbe,  though  out  of  the  way,  was  no  deviation ;  for  till 
after  the  year  1703,  (prior  to  which  time  this  policy  was  made,) 
there  was  no  convoy  for  (hips  direfHy  from  Bremen  to  Z»ondon^ 
Verdia  for  the  plaintiff. 
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The  fliip  Succefs  was  infured  "  at  and  from  Leghorn  to  the  port  CHAP. 
•*  of  London  f  and  till  there  moored  twentj^four  hours  in  good  [afetjP  t        1  _m 
She  arrived  the  8th  of  July  at  Frejb  Wharf  txA  moored,  but  was  Wipiei  t. 
the  fame  day  ferved  with  an  order  to  go  back  to  the  Hope^  to  ,  ^*^ 
perform  a  fourteen  days  quarantine.    The  men  upon  this  de-  tM3- 
ferted  her,  and  on  the  12th  of  the  month  the  captain  applied  to 
be  excufed  going  back»  which  petition  was  adjourned  to  the 
twenty-eighth,  when  the  regency  ordered  her  back ;  and  on  the 
thirtieth)  fiie  went  back^  performed  the  quarantine,  and  then 
fent  up  for  orders  to  air  the  goods;  but  before  flie  returned, 
the  (hip  was  burnt  on  the  twenty- third  of  Augujt^  and  now  the 
queftion  was,  whether  the  infurer  was  liable  ? 

Lord  Chief  Juftice  Lee  ruled,  that  though  the  ihip  was  fo 
long  at  her  moorings,  yet  flie  could  not  be  faid  to  be  there  in 
goodfafetjp  which  mud  mean  the  opportunity  of  unloading  and  -. 
difcharging ;  whereas  here  (he  was  arrefted  within  the  twenty- 
four  hours,  and  the  hands  having  deferted,  and  the  regency  taken 
time  to  confider  the  petition,  there  was  no  default  in  the  mailer 
or  owners :  and  it  was  proved,  that  till  the  fourteen  days  were 
expired,  no  application  could  be  made  to  air  the  goods  }  where- 
upon the  jury  found  for  the  plaintiff. 

So  where  the  Ihip  Hercules  was  infured  from  Bilboa  to  Rouen ^  Mlnett  r. 
and  till  24  hours  moored  in  fafety  there.    The  (hip  arrived,  p^^^^^^\^ 
an  embargo  having  been  previoufly  laid  on  all  Englijb  veiTels  sul  after 
In  that  port.     The  captain  went  on  (hore  the  day  he  arrived,  o'e^.^*£. 
and  the  next  day  the  embargo  was  laid  on  his  (hip.     He  was 
afterwards  permitted  to  lind  his  cargo,  which  he  delivered  to 
his  confignees,  but  the  ihip  was  detained  as  a  prize ^  and  the  cap« 
Cain  and  crew  allowed  fubfiftence  as  prifoners  of  war,  from  the 
time  of  their  arrival. 

Lord  Kenym.^-^^  She  was  as  much  within  the  power  of  the 
enemy,  as  if  a  guard  bad  been  put  on  board  the  moment  (he  ar-* 
-rived.  She  could  not  be  fald  to  be  24  hours,  or  a  minute, 
moored  in  fafety^  fofar  as  relates  to  thefe  plaintifis,  for  imme« 
diately  on  her  entering  the  port,  (he  was  to  all  intents  and  pur- 
pofes  captured  by  the  French!*    Verdidt  for  the  plaititifFs. 

S,: 

^    But  where  a  (hip  had  arrived  at  the  wharf,  where  flie  intenJed  ^  BeTi'^s'?|t^ 
tB  unload,  tn  the  12  th  Jfanuary^  and  was  laid  op  the  out  Hie  of  ^tCuitdh. 
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CHAP,  the  tier,  there  being  no  room  to  lay  her  in  the  iiiCdej  where 
"•  the  fails  were  unbent,  top-mafts  ftruck,  three  anchors  out,  and 
flie  was  alfo  laftcd  to  another  Ihip,  and  Co  continued  till  the  ipih, 
when  feveral  fhips  and  a  quantity  of  ice  drore  athwart  her  ftern, 
forced  her  adrift,  and  flie  was  wholly  loft  :  Lord  Keaycfi  was  of 
opinion,  that  flie  was  completely  moored  upon  the  i  ath,  and  as 
the  accident  did  not  happen  till  above  24  hours  after  that  time, 
the  plaintiff  was  nonfuited. 

In  an  infurance  upon  freight^  if  an  accident  happens  to  the  (hip 
before  any  goods  are  put  on  beard,  which  prevents  her  from 
failing,  the  infured  upon  the  policy  cannot  recover  the  freight, 
which  he  would  have  begun  to  earn,  if  the  goods  had  been  (hipped. 
The  circumftances  of  the  cafe  were  thcfe : 


Tonge  T. 
Watts, 

2  StM. 
1251, 


The  plaintiff  infured  onjlfip  and  freight,  at  and  from  Jamaica 
to  Briftol.  A  cargo  was  ready  to  put  on  board }  but  the  (hip 
being  careening,  in  order  for  the  voyage,  a  fudden  tcmpcft  arofe> 
and  (he  and  many  others  were  loft.  The  rigging  and  parts  of 
her  were  recovered  and  fold,  and  the  defendant  paid  into  court 
as  much  as,  upon  an  average,  he  was  liable  to  for  the  lofs  of  the 
fliip :  but  the  plaintiff  infifted  to  be  allowed  fix  hundred  pounds 
for  the  freight  the  fliip  would  have  earned  in  the  voyage,  if  the 
accident  had  not  happened.  But  as  the  goods  were  not  adually 
on  board,  fo  as  to  make  the  plaintiff's  right  to  freight  commence ; 
Lord  Chief  fuftice.Zrr  held,  be  could  not  be  allowed  it,  and  he 
was  nonfuitcd. 


nery  V. 
ZgiintOD, 


But  if  the  policy  be  a  valued  policy,  anc)  part  of  the  cargo  be 
on  board  when  fuch  accident  happens,  the  reft  being  ready  to  be 
fliipped,  the  ihfnred  may  recover  to  the  whole  amount.  This 
was  fo  decided  in  an  zGtxon  brought  by  the  affured  on  a  policy 
on  freight,  valued  at  fifteen  hundred  pounds  s  In  fa^  only  five 
3  Term  R.  hundred  pounds  worth  of  freight  was  on  board,  when  the  (hip 
'  was  driven  from  her  moorings  and  loft }  but  goods  to  the  amount 

of  the  reft  of  the  freight  were  reac^y  to  be  (hipped^  and  weft  lying 
on  the  quay  for  that  purpofe  at  the  time. 

Lord  Kenjm  Chief  Juftice,  before  whom  tihe  caufe  was  tried^ 
told  the  jury,  that  th$  queftion  for  their  confideration  was^ 
whether  thia  was  n  mere  colourable  infiuranct  and  a  gaming 
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policf  r  or  whether  it  was  a  honAJiie  tranfaftion  ?  if  the  latter,  the  C  H  A  P. 
aflbred  was  entitled  to  recover  for  the  whole  value  in  the  policy. 
The  jury  found  the  whole  fum.     The  defendant's  counfel  obtain- 
ed a  rule  for  a  new  trial,  wliich  he  afterwards  abandoned^  the 
court  being  ftrongly  of  opinion  againft  him. 

So  alfo  in  an  open  policy  on  freight,  at  and  from  London  dnd  Thompfw* 
Teneriffe  to  any  of  the  Wei  India  ijlands  (Jamaica  excepted,)  the  \^^^^'* 
underwriters  were  held  liable  to  pay  the  infurance,  though  the  R.  478. 
ihip  failed  from  London  in  bailafti  and  was  captured  before  her 
arrival  at  Teneriffe^  where  the  cargo  was  to  be  put  on  board. 
But  as  the  (hip  was  under  a  charter-party  to  depart  out  of  the  river 
TbameSj  and  proceed  to  Teneriffe^  and  there  to  load  and  receive  on 
hoard  from  the  freighters  jao  pipes  of  wine^  to  be  delivered  in  the 
Wejl  Indies y  for  the  freight  of  which  500  pipes  the  freighters  covi^ 
nantedtopay  '^^s.per pipe\  the  court  held,  that  the  inftant  the  (hip 
departed  from  the  Thames^  the  contrafi  for  freight  had  its  incep* 
don,  and  the  plaintiff  was  entitled  to  recover.     At  the  trial,  the 
plaintifF  had  obtained  a  verdifl,  and  the  cafe  was  afterwards 
brought  before  the  court  upon  a  motion  to  enter  a  nonfuit.     After 
argument  at  the  bar^ 

Lord  Kenyon  faid— «  When  this  cafe  came  on  at  nijt  prius\  I 
thought  the  plaintiff  was  not  entitled  to  recover ;  becaufe  I  con- 
fidered  it  as  fimilar  in  every  refpeft  to  that  of  Tonge  v.  IVattSy  and 
bad  It  been  fo,  my  judgment  now  would  have  gone  with  that  cafe. 
But  this  cafe  depends  upon  its  own  peculiar  circumftances.  It 
is  admitted,  that  if  this  contraft  had  in  inception,  that  the  right 
to  freight  then  commenced,  and  the  policy  attached.  Now  by 
the  charter-party  there  was  an  inception  of  the  contraft,  by  the 
departure  from  the  Thames  \  for  the  covenant  in  the  charter- 
party  was  to  go  from  the  port  of  London,  In  the  cafe  from 
Strange^  the  inception  of  the  contrafl  would  have  been  by  taking 
the  goods  on  board,  which  not  being  done,  the  infurance  did  not 
attach.  In  the  cafe  of  Montgomery  y.  Egginton^  there  was  an 
inception  of  the  contrafi,  and  the  plaintiff  recovered.  The  cafe 
in  Strange  importantly  differs  from  this ;  but  I  am  now  com- 
pletely fatisficd,  though  the  cafe  is  new,  that  the  phintiff  ought 
to  recover.'* 

Mr.  Juftice  Grj/i— "  In  this  cafe  the  freight  begins  to  run  fai 
confequcftce  of  the(hip*i  departure  (10m  London;  the  plaintiff 

therefore 
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C  "  A  P.  therefore  has  an  intereft  in  the  voyage*    But  in  Tonge^  v.  WatU^ 
c     "'     .  the  voyage  wa»  not  begun,  nor  were  tlic  goods  on  board/' 

Mr.  Jufticc  Lawrenee-^^*  I  think  this  plaintiflF  had  an  inforablc 
intereft:  for  it  feems  to  me  equally  as  ftrong  an  intereft  as  the 
fee  ft.  P^^fi^s  ^^  ^"f^  from  a  cargo  of  molofies,  which  have  been  held  to 
cjfe  B4  *be  an  infurable  intereft.  It  is  faid  that  the  plaintiff  had  a  mere 
right  of  adton  agatnft  the  freighter ;  and  if  he  had  not  provided 
a  cargOi  though  the  plaintiff  might  recover  againft  the  freighter' 
for  breach  of  contra^,  yet  he  could  not  recover  againft  the  under- 
writers. It  is  true  an  infurance  on  freight  could  not  have  been 
recovered,  if  the  (hip  had  proceeded  to  the  Weft  Indies  without  one. 
But  here,  by  a  peril  In  the  policy,  the  affured  is  prevented  from 
earning  a  fpecific  freight  $  and  therefore  the  rule  for  entering 
a  noififuit  muft  be  difcharged." 

HOTfioiflte  ^^  where  a  (hip  was  chartered  on  a  voyage  from  London  to 
«.  s»art  V  DcmintM,  and  back  to  London^  at  a  certain  freight  upon  the  out- 
7  ■  400.  YTzrd  cargo,  and  after  delivering  her  outward  cargo  at  Dominica% 
the  charterers  were  to  provide  her  a  full  cargo  homeward,  at  the 
current  freight  from  Dominica  to  London,  it  was  held,  that  an  in» 
furance^  by  the  owner  of  the  ftiip,  on  the  freight  at  and  from 
Dominica  to  Londm^  attacbidwhWc  the  (hip  lay  at  Dominica,  deliver- 
ing her  outward  cargo,^  and  iefort  any  part  of  the  homeward  cargo^ 
^as  Jbippedi  during  which  time  (he  was  captured  by  an  enemy^ 
the  contraft  of  affreightment  by  the  charter-party  being  entire^ 
and  the  rifk  on  the  policy  having  commenced,  and  it  being  im- 
poffible  to  diftinguiih  this  cafe  from  that  of  Thompfon  v.  Taykr 
(fupra). 

!{  CeltfT.  Tl       I^  ^Jic  court  of  Common  Pleas,  in  an  infurance  on  freight  on  a 

^^'*"»      voyage  at  and  homDemarara^  Berhi:e,  and  the  Windyuardand  Let^ 
1^.  nvafd  TJlands  to  London ;  the  (hip  being  at  Dem'arara,  an  agreement 

(not  in  writing)  was  entered  ii.to  by  the  mafter  with  a  houfe 
there  for  a  freight  from  Berbice  to  London  \  the  cargo  to  be  put 
on  board  at  Berbice,  and  the  ftiip  to  take  a  cargo  of  bricks  and 
planks  from  Demarara  to  Berbice ,  and  deliver  them  there  ;  while 
the  vefiel  was  proceeding  to  Berbice,  with  this  cargo  on  board,  fhe 
met  with  an  accident,  and  in  confequence  never  earned  her  freight. 
This  was  held  not  to  be  a  lofs  within  the  policy,  for  the  voyage 
from  Demarara  to  Berbia  had  nothing  to  djo  wth  the  voyage  in* 
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fured.  The  voyage  infured  was  from  Demarara  to  London^  or  ^  HA  P» 
from  Berbice  to  London^  or  from  any  of  the  Windward  or  Leewatd 
Iflanda,  according  to  the  place  from  which  the  (hip  might  happen 
to  fail  on  her  voyage  to  London.  Now,  in  this  cafe»  fuch  voyage 
never  commenced :  the  caf<:  itfdf  excludes  any  inception  of  the 
voyage.  The  (hip  took  in  a  cargo  for  Berbice^  and  then  espe£ted 
to  get  the  cargo  (he  was  to  carry  to  London. 

But  fubfequently  to  this,  in  the  fame  court,  in  a  policy  on  freight  ^"^ 
on  board  the  (hip  Stranger ^  <<  at  and  from  London  to  Jamaica^'Wixii  ,  NewKcft 
liberty  to  touch  at  Madeiif-a^  and  to  difcharge  and  take  in  goods  ^3^- 
there.'*     It  appeared  in  evidence,  that  the  plaintiff,  as  owner,  had 
agreed  with  one  De  Ftauca^  by  charter-party,  that  the  (hip  (liould 
take  in  goods  at  Londan^^  and  proceed  to  Madeira^  and  there  de- 
liver fuch  part  of  the  goods  (liipped  at  London  as  the  agents  olDt 
franca  (hould  dire£l,  and  receive  on  board  wine,  and  proceed  to 
Jamaica^  and  there  deliver :  and  the  freighter  agreed  to  pay  135/* 
in  f ullj  for  freight,  during  the  whole  voyage  from  London  to  Ma» 
deira^  and  from  thence  to  Jamaica  \  fuch  freight  t§  be  paid  in 
Madeira^  on  delivery  of  the  goods  fhippid  at  London  for  that  place,  hy 
Madeira  wine  at  40/.  per  pipe,  to  be  carried  in  the  faid  (hip  free 
of  freight*     The  (hip  arrived  at  Madeira,  and  delivered  all  her 
London  czTgo,  except  33  cnjks  of  coals y  which  the  captain  kept  on 
board  to  fti(ien  his  (hip.     Part  of  the  cargo  for  Jamaita  was  f^*- 
ceived  on  board,  but  not  the  wine  to  be  paid  for  freight,  when  a 
gale  arofe,  which  obliged  the  captain  to  cut  his  cable  and  run  out 
to  fea,  where  he  wascaptured.  Thecourt  unanimoufly  confirmed  the 
verdt£l  of  the  jury,  holding  the  underwriters  liable  for  a  total  lofs 
of  freight,  for  the  contrafi  of  freight  was  entire,  and  the  charter- 
party  treats  the  whole  as  one  voyage.     The  whole  freight  is  to  be 
paid  in  one  grofs  fum,  and  that  fum  is  to  be  paid  in  Madeira  wine^ 
valued  at  a  certain  fum  at  Madeira,     The  payment,  therefore,  is' 
local  and  indivifible ;  and  on  payment  of  the  freight  in  wine^  it  is 
to  be  carried  on  in  this  particular  (hip  to  Jamaica,     Here  the  acqi*  ' 

dent  happened  before  the  condition  was  performed,  on  which  the 
freight  was  payable>  namely^  the  delivery  of  the  goods  (liipped  at 
JLondonm 

This  c,w  has  already  been  mentioned  on  account  of  an  al-  and  ocbert, 
tcration  made  in  the  policy  aftef  the  time  of  underwriting  \  it  \^f^^l[ 
Audi  &0W|  bowcveri  be  oonfidered  whoI}y  independaot  of  that  of  i-on^ioA 

u  circuniftaace*  lAdJs^s* 
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€  H  A  P.  clrcumftancc.     It  was  a  bill  filed  in  the  court  of  Ctanccffir 

^ ,  which  ftated,  that  the  (hip  Eyles,  late  in  the  EaJ  India  Company's 

fervicc,  was,  in  the  year  1732,  at  Bengal,  at  which  time  the 
owner  employed  L  H.  to  infure  the  (hip  in  the  Londrn  Afloxance 
Office,  for  five  hundred  pounds.  The  adventure  thereon  was  to> 
commence  from  her  arrival  at  Port  Saint  George^  and  thence  to 
continue  till  the  faid  (hip  (hould  arrive  in  Lcndon,  and  that  it 
Ihould  be  lawful  for  the  faid  (hip,  in  the  faid  voyage,  to  (lay  at 
any  ports  or  places  without  prejudice,  and  that  the  (hip  was,  and 
(hould  be  rated  at  interejl  or  no  tntenjl,  without  farther  account  r 
in  confideratibn  whereof  /.  H.  paid  fifteen  pounds  premium* 
The  Eyles  came  to  Fort  Saint  George  in  February  1733,  in  her 
way  to  England ;  but  being  leaky,  and  in  a  very  bad  condition, 
upon  the  unanimous  advice  of  the  governor,  council,  com- 
xhanders  of  (hips,  i^c.  (he  failed  to  Bengal  to  be  lefitted,  and 
after  being*  (heathcd,  in  her  return  upon  her  homeward  bound 
Voyage,. (he  ftruck  upon  the  Engilee  fands,  and  was  loft.  Evi- 
dence was  read  on  the  part  of  the  plaintiffs,  to  prove  that  Bengat 
was  the  moft  proper  place  to  refit,  and  that  (he  went  thither  foB 
that  reafon  5  that  this  was  a  voyage  of  ncceffity,  and  not  a 
trading  voyage,  for  flic  took  nothing  on  board,  but  water,  pro* 
yn&OTH  ^nd  balhft. 

Lord  Chancellor  Hardwcle.—^'  As  to  the  ^ueftien,  whether 
t^icre  has  been  a  breach ;  or,  in  other  terms,  a  lofs,  within  the 
meaning  of  this  policy  ?  the  general  principles  laid  down  by  the 
plaintiff's  counfel  arc  right,  that  ftrefs  of  weather,  and  tho  danger 
of  proceeding  on  a  voyage,  when  a  (hip  is  in  a  decayed  condition, 
arc  to  be  confidcred.  In  fuch  a  cafe,  if  Ihc  went  to  the  ncareft 
place,  I  fliould  confider  it  equally  the  fame  as  if  .fhc  had  been 
repaired  at  the  very  place  from  which  the  voyage  was  to  com- 
mence, according  to  the  terms  of  the  poKcy,  and  no  devialioiu 
it  is  a  very  material  circumftancc,  that  the  governor  ordered  the 
lading  to  be  taken  out,  to  (hew  the  ncceffity  of  the  (hip's  being 
repaired,  but  there  is  not  51  fyllable  of  proof  why  (he  might  not 
have  been  equally  well  repaired  at  Fort  Saint  George.  There  it 
Me  part  of  this  cafe  which  diftingui(hcs  it  from  all  others  what- 
ever,  and  that  is,  as  to  the  certain  time  the  voyage  was  to  com- 
mence.  The  faft  is,  the  ftip  wasloft  in  July  1733»  »«« 
weeks  before  the  time  of  making  thU  policy,  fo  that  deariy 
the  (hip  was  not  at  Fort  Saint  Ge^rgi^  tl<e  time  the  agreement 

wa»  . 
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%as  made  \  and  therefore  it  Is  a  material  queftioti>  whether  It  c  H  a  p^ 
cdmes  within  the  agreement  ?"     His  Lordfliip  direfled  an  ifluc  ^     y*    ^ 
to  try,  whether  the  lofs  in  July  1733,  was  a  lofs  daring  the     '    ' 
voyage,  and  according  to  the  adventure  agreed  upon  5  which 
idue  was  afterwards  found  for  the  plaintiffs,  upon  a  trial  in  the 
Common  Pleas. 

In  a  late  cafe,  it  became  a  queiliod,  whether  a  voluntary  cordon  t. 
hurntng  of  a  (hip,  to  prevent  her  from  falling  into  the  hands  of  R'niming- 
the  enemy,  be  a  lofs  by  fire^  within  the  policy  ?   Lord  Ellen*  beiiN.  P. 
hrwgh  faid,  **  The  cafe  is  new,  but  I  am  clearly  of  opinion  that  '^3^ 
the  plaintiflFis  entitled  to  recover*    Fire  is  ezprefsly  mentioned 
in  the  policy,  as  one  of  the  perils  agalnft  which  the  underwriters 
undertake  to  indemnify  the  afliired  $  and  if  the  (hip  is  deftroyed 
hjfire^  it  is  of  no  confequence  whether  this  is  occaGoned  by  a 
common  accident  or  by  lightning,  or  by  an  act  done  in  duty  to  the 
Jlati.    Nor  can  it  make  any  ditfcrence  whether  the  Ihip  is  thus 
deftroyed  by  third  perfons,  oiEcers  of  the  King,  or  by  the  Captain 
and  crew,  a£ling  with  loyalty  and  good  faith*    Fire  Is  ftiil  th« 
caufa  caufansy  and  the  lofs  is  covered  by  the  policy/'    The  plain- 
tiff  had  a  verdi£t.     Mr.  Campbell^  the  reporter,  very  properly 
refers  to  Pothier^  Falin,  and  Enurigont  to  (hew  that  this  point 
has  been  decided  in  France  as  Lord  Ellenbwough  has  decided  it» 
and  certainly  thofe  authors  fupport  his   Lord(hip'e  dodirine. 
Potbier  tfaitc  du  Contrat  d'Affurance,  f.  53.  Vaiin.  Liv.  3.  tit.  ^.     .         . 
des  Aflurances,  Art.  26.  i  Emertg,  p.  434. 

In  an  aAion  upon  a  policy  of  infurance,  ^fore  Lord  Chief  s  Atk.  f^%. 
Juftice  Hardwicke,  it  was  held,  that  the  words  <<  at  and  from 
B^gal  to  England/*  meant  Hit  Jirft arrival' zt  Bengal;  and  it  waS 
agreed,  that  when  fuch  words  are  ufed  in  policies,yfi^  arrival  ii 
always  implied  and  uhderftood. 

It  has  likewife  been  held,  that  when  a  (hip  Is  Infufed  at  and  a^.^.  • 
from  aplaceizna  it  arrives  at  that  place,  as  long  as  the  (hip  is  seiwyn, 
preparing  for  the  voyage  upon  which  it  is  infured,  the  infurcr  is  *  ^^  ^^^' 
liable :  but  if  all  thoughts  of  the  voyage  be  laid  afide,  and  the 
Ihip  lie  there,  five,  fix,  or  (even  years,  wiih  the  owner's  privity, 
it  (ball  never  b^  faid  the  Infurer  is  liable  \  for  it  would  be  to 
fbbject  him  to  the  whim  and  caprice  of  the  owner, 

H  a  Thif  * 
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This  was  an  aftion  on  a  policy  of  infurancc  on  a  (hip,  at  and 
from  Jamaica  to  London.  The  fliip  had  alfo  been  inrured  from 
London  to  Jamaica  generally,  and  was  loft  in  coafting  thciflandt 
after  (he  had  touched  for  fome  days  at  one  port  there,  but  before 
flic  had  delivered  all  her  outward-bound  cargo  at  the  other  ports 
of  the  ifland.  This  was  an  a£lion  on  the  homeward  policy  j 
and  in  order  to  flie w  when  the  homeward  bound  rifk  commenced, 
it  was  necefiary  to  fliew  at  what  time  the  outward-bound  rilk 
determined  ;  and  the  jury»  which  was  fpecial^  after  an  examina- 
tion of  mercl^ants  as  to  the  cuftom,  by  their  verdi£l  decided* 
that  the  outward  rifk  ended  when  the  fliip  had  moored  in  any 
port  of  the  ifland,  and  did  not  continue  till  flie  came  to  the  laft 
port  of  delivery. 

In  the  Trinity  term  following,  a  motion  was  made  for  a  new 

trial,  but  it  was  refufed ;  becaufe  it  had  been  thoroughly  tried^ 

and  no  new  light  could  be  thrown  upon  it,  although  Lord  Mans^ 

field  faid,  the  iilciination  of  his  opinion  at  the  trial  was  the  con* 

trary  way.    Mr.  Juftice  Wilmot  thought  the  conftrudion  put 

«  upon  the  policy  by  tlie  jury  was  the  right  one. 

Bmari ».         1,1  ^  fimilar  cafe.  Lord  Mansfield  laid  down  the  fame  do£lrine 

The  London  ^  «'  .     •/• 

Afluraoce.    to  the  jury,  namely,  that  the  outward  rifk  upon  the  fiip  ended 

Sittings  -         -       -       -    ^  _     -         _ 


1  Black. 
418. 


*    Ser  HHary   ^^cnty-fouT  hours  after  its  arrival  in  the  firfl  port  of  the  ifland 
lySx^ac       to  which  it  was  deftined:   but  that  the  outwatd  policy  upon 
goods  continued  tilUhey  were  landed. 
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The  dodrine  contained  in  the  two  laft  cafes  has  me 
with  material  confirmation  in  a  modem  decifion.  It  was  an 
a£lion  upon  a  policy  of  afTurance  on  the  fijip  Pallifer^  and  on 
goods  on  board  thereof,  on  a  voyage  at  and  from  Georgia  to  Ja* 
maica.  The  fliip  arrived  in  Montego  Bay,  and  moored  at  anchor, 
and  there  alfo  the  agent  of  the  plaintiff  fold  and  delivered  the 
greateft  part  of  the  cargo  to  Meffrs.  Adams  and  Hatton,  merchants 
there^  The  captain  then  entered  into  a  charter-party  with  Adams 
and  Hattony  to  proceed  from  thence  to  St.  Annf%y  and  there  to- 
take  in  a  cargo  for  London,  hlvtx  unloading  the  greateft  part  of 
the  cargo  at  Montego  Bay,  and  remaining  there  a  month,  it  waa 
verbally  agreed  that  the  remainder  of  the  cargo  (which  was  lunU 
ber)  fliould  be  carried  as  ballaft  to  St.  Anni^  and  accordjngly 
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the  vcff::!,  after  taking  in  fome  fuilick,  proceeded  towards  &.  C  H  A  p. 
Annefi^  but  wa$  wrecked,  and  never  arrited  there.  For  the 
plaintiff  it  wa.^  urged,  that  in  fuch  an  infurance  the.  (hip  might 
go  from  port  to  port ;  and  that,  at  alt  events,  the  goods  were 
protected  by  the  policy,  till  they  were  all  difcharged  and  fafelj 
landed. 

Lord  Kenyon  was  clearly  of  opinion,  and  was  confirmed  in  that 
opinion  by  a  Special  Jury,  to  whom  his  Lord(hip  particularly 
referred  upon  this  occafion^  that  the  rifle  on  thejbip  ceafed,  after 
Jbe  had  been  moored  at  anchor  Uventy  four  hours  in  the  Jtrft  port  of 
the  ifland,^r  the  purp$fe  of  unloading :  and  the  faQs  difclofed  in 
this  cafe  having  manifefted  that  Montego  Bay  was  alfo  the  original 
deftination  of  the  cargo,  and  that  its  not  being  wholly  delivered 
there  was  only  prevented  by  a  new  agreement,  thelofs  of  the  goods 
cannot  be  recovered  under  this  policy  of  infurance.  A  fhip  in* 
fored  to  Jamaica  generally  cannot  be  permitted  to  go  round  the 
whole  ifland,  from  port  to  port,  for  the  purpofe  of  unloading  her 
'  cargo,  efpecially  where,  as  in  this  cafe,  the  owner  of  (hip  and 
goods  is  the  fame  perfon*    The  plaintiff  was  nonfuited. 

But  the  great  and  leading  cafes,  upon  queftions  of  conftftic-' 
tion,  are  two,  Tiemay  v.  Eiheringtoni  and  Pelly  v,  the  Royal 
Mxchangfi,  AiTurance  Company :  the  former  determined  by  Lord 
Chief  Juftice  Lee^  and  the  latter  by  Lord  Mansfield.  In  thefc 
cafes,  the  principles  which  are  to  be  obfervcd  in  the  con(lru£lioo 
of  policies  are  fo  fully  confidered,  and  the  application  of  them 
to  the  particular  circumftances  of  the  different  cafes  is  made 
with  fo  much  accuracy  and  perfpicuity,  that  they  are  to  be  ' 

regarded  as  the  pole  ftar  to  direct  our  enquiries  upon  all  fimilauc 
Qccafions. 

The  firfl  of  thcfe  caufes  was  an  9£k\on  upon*  a  policy  of  ir|-  Tierwyv. 
furance  "  on  goods,  in  a  Dutch  (hip,  from  Malaga  to  Gibraltar^  Ethering- 
<(  and  at  and  from  thence  to  England  and  Holland^  both,  or  ^{:\^ 
«  either :   on  goods,  as  hereunder  agreed^  beginning  the  ad-  ^'^^\ 
«<  venture  frpm  the  loading,  and  to  continue  till  the  fliip  and  1743. 
«<  goods  be  arrived  at  England  or  Holland^  and  there  fafcly  '^''"•**'; 
««  landed."    The  agreement  was,  **  that  upon  the  arrival  of  tlie    . 
«  (hip  at  Gibraltar^  the  goods  mi^ht  be  unloaded,  and  re»(hipped 
•  «  ioooe-or  more  Britijh  (hip  or  (hips  for  England  and  Holland^ 
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CHAP,  a  and  to  return  one  per  cent,  if  difcharged  in  England."  It  ap- 
^''  peared  in  evidence,  that  when  the  Ihip  came  to  Gibraltar^  the 
goods  were  unloaded*  and  put  into  zjlore  Jbip^  (which  it  was 
proved  was  always  confidered  as  a  warehoufe,)  and  that  there 
was  then  no  BrUiJb  (hip  there.  Two  days  after  the  goods  were 
pat  into  the  ftore  (hip,  they  were  loft  in  a  ftorm.  The  queftioa 
was,  whether  this  was  a  iofs  within  the  conftruflion  of  the 
policy  ? 

Lee^  Cliicf  Juftice.— <*  It  is  certain,  that  in  the  conftruction 

of  policies,  the  JlriBum  jus  or  apex  jur'ts^  is  not  to  be  laid  hold 

of :  but  they  are  to  be  conftrued  largely,  for  the  benefit  of  trade^ 

and  for  the  infured.     Now  it  feems  to  be  a  ftri£l  con(lru£liona 

to  confine  this  infurance  only  to  the  unloading  and  re*(hipping, 

and  the  accidents  attending  that  a£l.     The  conftru£tion  (hould  be 

according  to  the  courfe  of  trade  in  this  place  ;  and  this  appears  to 

be  the  ufual  mode  of  unloading  and  re-fliipping  in  that  place,  vi%, 

that  when  there  is  no  Brttijh  (hip  there,  then  the  goods  are.  kept 

in  (lore  (hips.    Where  there  is  an  infurance  on  goods  on  board 

fuch  a  (hip,  that  infurance  extends  to  the  carrying  the  goods  to 

.fiiore  in  a  boat.     So,  if  an  infurance  be  of  goods  to  fuch  a  cityt 

and  the  goods  are  brought  in  fafety  to  fuch  a  port,  though  dif- 

tant  from  the  city,  that  is  a  compliance  with  the  policy  ;  if  that 

be  the  ufual  place  to  which  the  (hips  come.    Therefore,  as  here 

is  a  liberty  given  of  unloading  and  re-(hipping,  it  muft  be  takea 

to  be  an  infuring  under  fuch  methods  as  are  proper  for  unloading 

and  re-(hipping.     There  is  no  neglefi  on  the  part  of  the  infured, 

for  the  goods  were  brought  into  port  the  nineteenth,  and  were 

loft  the  twenty  fecond  of  November,    This  manner  of  unloading 

and  re> (hipping  is  to  ,be  confidered  as  the  nece(rary  means  of  at« 

taining  that,  which  was  intended  by  the  policy ;   and  feems  to 

be  the  fame,  as  if  it  had  happened  in  the  a£k  of  un(hipping 

from  one  (hip  into  another.     And  as  this  is  the  known  courfe  of 

the  trade,  it  feems  extraordinary,  if.  it  was  not  intended.    This 

is  not  to  be  confidered  as  a  fufpenfion  of  the  policy ;  for  as  the 

policy  would  extend  to  a  Iofs,  happening  in  the  unloading  and 

ie*(hipping  from  one  (hip  to  anothet',  fo  any  means  to  attain  that 

exid  come  within  the  meaning  of  the,  policy/'    The  plaintiff  bad 
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Afterwlrds  anew  trial  was  mo?cd  for;  but  It  was  rcfufed  by  chap. 
Lee^  Chief  Jufticc,  V^t  Jufticc  Chappie^  and  Mr.  Jufticc  Denlfon^  ^_.-/-ujf 
«Satnft  the  opinion  of  Mr.  Jufticc  Wright.  Emftw 

The  next  of  thefe  caufes  came  before  the  court  upon  a  cafe  pen,  ^.Tk? 

tcferved  for  their  opitiion,  after  a  trial  and  verdift  for  the  platn*  Oofernor 

tiff,  at  Guildhall,  before  Lord  MansJ^U.    It  was  an  adioa  of  *?th?iiL^ai 

covenant  upon  a  policy  of  infurancb.  Eichange 

*  *         '  AtTurance, 

/  ^       X  Burr,  ^e. 

The  cafe  ftates,  that  the  plaintiff,  being  part  owner  of  the  ihip 
Cnjlanvp  an  Eafl  India  (hip,  then  lying  in  the  Thames,  and  bound 
on  a  voyage  to  China,  and  back  again  to  Lmdon,  infured  It 
*•  at  and  from  London,  to  any  ports  or  places  beyond  tht  Cape  of 
•«  Good  Hope,  and  back  to  London,  free  from  average  under  tea 
'<  percent,  upon  the  body,  tackle,  apparel,  ordnance,  munition* 
<<  artillery,  boat,  and  other  furniture  of  and  in  the  fald  (hip :  be. 
<<  ginning  the  adventure  upon  the  faid  (hip  from  and  imme- 
<<  diately  following  the  date  of  the  policy,  and  fo  to  continue 
^  and  endure  until  the  (hip  (ha]l  be  arrived  as  above,  and  there 
<•  anchored  twenty-four   hours  in  good  fafety.**    The  perils 
mentioned  in  the  policy  were  the  common  perils,  viz.  **  of  the 
•*  feas,  men  of  war,  fire,  W^."    The  (hip  arrived  in  the  river 
Canton,  in   China ;   where   (be  was  to  ftay  to  clean  and  refit, 
and  for  other  purpofes.     Upon  her  arrival  there,  the  fails,  yards* 
tackle,  cables,  rigging,  apparel,  and  other  furniture,  were,  by  the 
captain's  order,  taken  out  of  her,  and  put  into  a  warehoufe,  or 
ftorehoufe,  called  a  bank-faul,  built  for  that  purpofe  on  a  fanil 
bank,  or  fmall  ifland,  lying  in  the  faid  river,  near  one  of  the 
banks  called  Bank-faul  IJland,  in  order  to  be  there  repaired,  kept 
dry,  and  preferred,  till  the  fliip  (hould  be  heeled,  cleaned,  an^l 
refitted.    Some  timb  after  this,  a  fire  broke  out  in  the  bank*faul, 
belonging  to  a  Swedijb  (hip,  and  communicated  itfelf  to  another 
bank-faul,  and  frofti  thence  tS  that  belonging  to  the  Onjlow,  and 
confumed  the  fame,  together  with  all  the  fails,  yards,  i*fc.  be- 
longing to  the  Onflow  that  were  therein.    The  cafe  (lates  fur- 
ther, that  it  was  the  univerfal  and  well  known  ufage^  and  ha> 
been  fo  for  a  great  number  of  years,  for  all  European  (hips, 
which  go  a  China  voyage,  except.  Dutch  (hips,  (who  for  fome 
years  paft  have  been  denied  this  privilege  by  the  Cbinefi,  and 
who  look  upon  fuch  denial  as  a  great  lofs,)  when  they  arrive  near 
th)!  Banlfaul  IJland f  in  the  river  Canton^  to  unrig  the  ibips,  and  * 
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CHAP,  to  take  out  their  fails,  yards,  tackle,  cables,  rigging,  apparel,  zni 
"'  other  furniture ;  and  to  put  them  on  (hore  in  a  bank-faul,  built 
for  that  purpofe  on  the  faid  ifland  (in  the  manner  chat  had  beea 
dort^  by  the  captain  of  the  On/low^  on  the  prcfent  occafiOn)  in 
order  to  be  repaired^  kept  dry,  and  prefervcd,  until  the  fliips 
fliould  be  heeled,  cleaned,  and  refitted.  The  cafe  adds,  that  fb 
doing  16  prudent,  and  for  the  common  and  general  benefit  of 
the  owners  of  the  Ihip,  thcinfurers,  and  infured,  and  all  perfons 
concerned  in  the  fafety  of  the  ihip.  The  (hip  arrived  from,  her 
faid  voyage  in  the  Thames^  having  been  again  rigged,  and  put  in 
the  befl;  condition  the  nature  of  the  place  and  circumftances  of 
affairs  would  permit.  The  queflion  for  the  opinion  of  the  court 
was,  whether  the  infurers  are  liable  to  anfwer  for  this  lofs,  fo 
happening  upon  the  bank«-fiul,  within  the  intent  and  meaning 
of  this  policy  ?     .  '  . 

The  court,  after  a  folemn  argument,  took  time  to  conCder 
the  queftion,  and  then  Lord  Mansfield  delivered  the  unanimous 
opinion  of  the  court  for  the  platntifF. 

Lord  Mansfield. — "  By  the  exprefs  words  of  the  policy,  the 
defendants  have  infured  the  tackle,  apparel,  and  other  furniture 
of  the  Gnjloivy  {xom  Jire^  during  the  whole  time  of  her  voyage, 
until  her  return  in  fafety  to  London^  without  any  reilri£lion« 
Her  tackle,  apparel,  and  furniture,  were  inevitably  burnt  in 
Cbinai  during  the  voyage,  before  her  return  to  London,  The 
event  then,  which  has  happened,  is  a  lofs  within  the  general 
words  of  the  policy ;  and  it  is  incumbent  upon  the  defendant 
to  fliew.  from  the  manner  in  which  this  misfortune  happened, 
or  from  other  circumftances,  that  it  ought  to  be  conftrued  a 
peril,  which  they  did  not  undertake  to  bear.  If  the  chance  be  ' 
varied,  or  the  voyage  altered,  by  the  fault  of  the  owner  or  mat- 
ter of  the  ihip,  the  infurer  ceafes  to  be  liable ;  becaufe  he  is  only 
underftood  to  engage  that  the  thing  (hall  be  done  fafe  from  for- 
tuitous dangers,  provided  due  means  are  ufed  by  the  trader  to 
attain  that  end.  But  the  mailer  is  not  in  fault,  if  what  he  did 
was  done  in  the  ufual  courfe,  and  for  juft  reafons.  The  infurer^ 
in  eftimating  the  price  at  which  he  is  willing  to  indemnify  the 
trader  againft  all  rifks,  mud  have  under  his  confideration  the 
nature  of  the  voyage  to  be  performed,  and  the  ufual  courfe  and 
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0Utiiiier  of  doing  it*    Every  thing  done  in  the  uftial  couiie  «iuft  crap. 
ha?e  been  foiefeent  and  in  contemplation  at  the  time  be  engaged  (         | '     , 
he  todc  die  riikt  upon  a  (uppofition,  that  what  was  nfual  or  ne« 
eeffary  fliould  be  done.    In  general,  iriiat  is  ufually  done  by 
(och  a  Aip»  with  fnch  a  cargo,  in  fuch  a  voyage,  is  underftood 
lo  be  referred  to  by  every  policy,  and  to  make  a  part  of  It,  as 
much  as  if  k  were  exprefled.    The  ufage,  being  forefeen,  is 
rather  allowed  to  be  done,  than  what  is  left  to  the  mailer's  dif- 
cretion^  upon  uoforeloen  events :  yet  if  the  mafter,  cxjufli  caufi^ 
go  out  of  the  way,  the  infurance  continues.    Upon  thefe  prin* 
ciples  it  is  difHcult  to  frame  a  queftion,  which  can  arife  out  of 
this  cafe,  as  ftated.    The  only  objeAion  is,  that  they  were  burnt 
in  a  bank-faul,  and  not  in  the  ihip  ;  upon  land,  not  at  lea,  or 
upon  water  :  and  being  appertinent  to  the  ihip,  lofles  and  dan- 
gers afhore  could  not  be  included.    The  anfwer  is  obvious :  Firft^ 
the  words  make  no  fuch  diftindiion:  Secondly,  the  intent  makes 
no  fuch  diftindion.    Many  accidents  might  happen  %X  land,  even 
to  the  fliip.    Suppofe  a  hurricane  to  drive  it  a  mile  on  fliore  %  or 
an  earthquake  may  haVe  a  like  efiefi ;  fnppofe  the  Ihip  to  he 
burnt  in  a  dry  dof  k,  or  fuppofe  accidents  to  happen  to  the  tackle 
upon  land,  taken  from  the  (hip,  while  accidentally  and  occafion- 
ally  refitting,  as  on  account  of  a  hole  an  its  bottom,  or  other 
mifchance :  thefe  are  all  poflible  ca&s.    But  what  might  arife 
from  an  accidei^tal  repair  of  the  ihip  is  not  near  fo  ftrong  as  a  . 
certain,  neceflary  confequence  of  the  ordinary  voyage,  which 
the  parties  could  not  but  have  in  their  dire£k  and  immediate  con- 
templation.   Here  the  defendants  knew  that  the  ihip  muft  be 
heeled,  cleaned,  and  refitted,  in  the  river  of  Canton :  they  knew 
that  the  tackle  would  then  be  put  in  the  bank-faul :  they  knew 
it  was  for  the  fafety  of  the  ihip,  and  prudent  that  they  fliould 
be  pot  there.    Had  it  been  an  accidental  necei&ty  of  refitting,  the 
mailer  might  have  juilified  taking  them  out  of  the  ihip,  i^jufti 
f^u/d:  but  defcribing  the  voyage  is  an  exprefs  reference  to  .the 
iifual  manner  of  making  it,  as  much  as  if  every  circumftance  wis 
mentioned.    Was  the  chance  varied  by  the  fault  of  the  mafter  ? 
It  is  impoiTible  to  impute  aay  fault  to  him.    Is  this  like  a  devia- 
tion ?  No :  'tis  fxjufli  caufdy  which  always  excufes.    Had  the 
infttrers  in  this  cafe  been  aiked,  whether  the  tackle  ihotrld  be 
put  in  the  bank  faul  ?  tbey  muil,  for  their  own  fakes,  have  io- 
fiited  that  it  ihould.     They  would  have  had  reafon  to  complain, 
\i^  from  their  not  being  put  there,  a  misfortune  had  happened* 
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^  *ii*  '*  ^  fttch  a  cafe,  the  mafter  would  have  been  to  blame,  and  by  hit 
fault  would  hare  varied  the  chance.  They  have  taken  a  price 
for  (landing  in  the  plaintiff's  place,  as  to  any  lofles  he  might  full 
tain  in  perfonning  the  feveral  parts  of  the  voyage,  of  nrfiich  thi9 
was  known  and  intended  to  be  one.  Therefore,  we  are  alf  of 
opimoDi  that  in  every  light,  and  in  every  view  of  this  cafe,  in 
leafon  and  juftice,  and  within  the  words,  intent,  and  meaning 
i(  this  policy,  and  within  the  view  and  contemplation  of 
the  parties  to  thecontradli^  the  infurers  are  liable  to  anfwer  for 
^      thislofe." 

4  T^im  r!       ^i^  caf<^  has  fince  been  confirmpd  by  Lord  Kenjm^  and  the 
^c  ^**    whole  court  of  King's  Bench. 

poft.  for  aa»<«  O 

|her  poiac 

Noble  and        So  alfo  in  ai;iother  cafe,  the  fame  principles  were  adhered  to^ 

KenDowa/,    ^^^  ^^  ^^^^  ^^  ^  decifioH  was  adopted.    The  infurance  was 

P^^i^z.  upon  the  (hips  the  Hope  and  the  Annfi  at  and  from  Dartmouth 

to  fTatirfordf  and  from  thence  to  the  pbrt,  or  ports,  of  difcharge^ 

on  the  coaft  of  Labrador^  with  leave  to  touch  at  Nrwfoundlani^ 

and  upon  any  kinds  of  goods  and  merchandizes ;  and  alfo  on 

the  (hips,  till  they  (hould  be  arrived  at  their  port  of  difchargc, 

and  (hould  have  moored  at  anchor  ivfenty-fiur  hourss  and  on  tBnt 

goods  mntil  the  fame  Jball  be  there  difehargedj  andfafely  landed*     By 

a  daufe  in  the  policy,  money  advanced  to  the*  fifliermen  was  in« 

fiired.    The  Anne  arrived  fafe  on  the  coaft  of  Labrador  on  the 

^2i  of  June^  and  the  Hopeoa  the  14th  of  July  1778,    From 

the  time  of  their  arrival,  the  crews  were  employed  in  fi(hing,*  and 

had  taken  out  none  of  their  cargoes,  except  at  leifure  hours 

(partly  on  Sundays)  fuch  things  as  were  immediately  wanted. 

On  the  13  th  of  Augufi^  an  American  privateer  entered  the  ha^- 

*  bour,  and  took  both  the  veflels,  there  being  at  that  rime  nobody 

on  board  either  of  thorn.    The  adion  was  brought  to  recover 

the  value  of  the  goods.    The  defence  was,  that  there  had  been 

an  unneceflary  delay  in  unloading  the  cargoes,  in  confcquenceof 

which  they  had  been  ezpofed  to  capture,  and  that  the  undeiw 

^  writers  ought  not  to  be  liable  for  what  had  happened  from  the 

negligence  of  the  infured.    The  plaintiffs  refted  their  cafe  on 

the  words  of  the  policy,  and  the  ufage  of  the  trade.    They 

called  the  captain  of  the  Anne^  who  fwore,  that  he  had  been 

the  fame  voyage  three  times  in  the  three  lad  yearsj  and  that  they 

had 
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liad  ptoceeded  in  th<e  fame  manner  daring  each  of  the  voyages  )'C  H,  A  ru 
that  be  did  not  think  the  plaintiffs  had  warehoufes  fufficient  to  ,  ^^* 
have  held  the  goods  if  tliey  had  been  landed ;  and  that  there 
vere  no  fettlemeuts  on  the  coaft  of  Labrador^  but  thofe  belong- 
ing  to  the  plaintiffs.  One  of  the  failors  fwore  to  the  fame  effefi* 
The  plaintiffs  then  called  one  Fnnch^  to  prore  the  cuftom  of  the 
Newfoundland  trade.  This  evidence  was  objefledto ;  bat  Lord 
Manj^ld  admitted  it,  and  the  witnefs  fwore,  t1iat,  in  the  Ntwm 
foundland  trade,  it  is  cuftomary  to  keep  their  goods  on  board 
feveral  months,  and  that  fometimes  they  have  part  of  thek 
homeward  cargo  of  fifli,  and  part  of  their  old  cargo  on  board* 
at  the  fame  time.  That  the  firft  obje£t  is  to  catch  fifli,  and  thej 
unload  only  at  times  when  they  cannot  fifli.  The  old  cargo 
being  chiefly  fait  and  provifions,  it  is  .taken  out  gradually  for 
curing  the  fifli,  and  for  confumption.  The  teftimony  of  this 
witnefs  was  confirmed  by  one  Nnoman.  Neither  Newman  nor 
French  had  been  at  Labrador •  Mr.  Hunter  was  then  called,  who 
proved,  that  fome  years  Gnce,  be  ufed  to  fend  vefTels  of  his 
own,  and  alfo  chartered  veffels  to  Labrador ^  and  that  it  was 
ufual,  in  chartering  vefiels,  to  ftipulate  that  they  (hould  have 
fixty  days  allowed  for  difcharging.  ^  That  he  apprehended  they 
were  oftentimes  longer  in  fa£l,  and  that  it  was  not  fo  eafy  t9 
difcharge  a  cargo  at  Labrador  as  at  Newfoundland.  Upon  this 
evidence  a  verdidl  was  found  for  the  plaintiffs,  and  in  the  fubu 
fequent  t^rm  the  defendant  moved  to  fet  it  afide^  which  wat 
not  granted^ 

Lord  Mansfield.'^^^  The  trade  of  fifliing  on  the  coaft  of  New* 
/oundland fttptciMy  from  the  weft  otEnglandy  has  beenknownand 

EraAifed  for  many  years.  Since  the  treaty  of  Parisj  a  new  trade 
as  been  opened  to  Labrador.  The  infurance  here  is  on  the 
{hips,  and-  on  the  goods  till  landed.  The  defendant  fays,  the  plain^ 
tiffs  have  been  guilty  of  an  unreafonable  delay  in  landing.  That 
queftion  was  to  be  tried  by  the  jury,  and  could  only  be  decided 
by  knowing  the  ufual  praQice  of  the  trade.  Every  underwriter 
is  frefumed  to  be  acquainted  with  thepraHice  cfthe  trade  he  infmrts^ 
cnd^  that,  whether  it  is  recently  eftablijhed  or  not.  If  he  does  not 
know  itf  he  ought  to  inform  himfelf.  It  is  no  matter  if  the  ufage 
lias  been  only  for  a  year.  This  trade  has  exifted,  and  has 
been  conduAed  in  the  fame  manner  for  three  ye^s.  It  is  well 
knottro^  dun  the  fiihciy  is  the  objeft  of  the  voyatge^  aoid  the  fame 
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fort  of  fifhing  is  carHed  on  in  the  fame  way  at  NetufounMand.  I 
ftill  think  the  evidence  on  that  fubje£l  was  properljr  admitted,  to 
ihew  the  nature  of  the  trade.  Tlie  point  is  not  analogous  to  z 
common  law  cuftom." 

Mr.  Juftice  BulUr. — **  I  think  there  was  fuSicient  evidence, 
without  calling  in  aid  the  u{age  of  the  Newfoun^and  trade ;  for 
it  af^eared  on  the  face  of  the  policy,  that  the  fi{hery  was  the 
purpofe  of  the  voyage :  but  I  think  the  evidence  objeded  to  was 
properly  admitted.  If  it  can  be  (hewn,  that  the  time  would 
hxft  been  reafonablc  in  one  place,  that  is  a  degree  of  evidence  to 
P^ove  that  it  was  fo  in  another.  The  effe£l  <^  fuch  evidence 
may  be  taken  off  by  proof  of  different  circumftances.  It  is  very 
true,  that  the  cuftom  of  one  manor  is  no  evidence  of  the  cuftom 
of  another ;  that  has  been  determined  in  many  cafes  :  but  th^ 
point  here  is  very  different ;  it  is  a  queftion  concerniag  the  n^* 
ture  of  a  particular  branch  of  trade." 

Since  Lord  E/lenhroughw^s  Chief  Juftice  of  the  King's  Bendi 
a  cafe  arofe  in  which  his  Lordihip  and  the  other  judges  very  fully 
confidered  the  rules  which' are  to  govern  the  conftru£iiQa 
«f  policies  of  inlurance,  and  the  effedl  of  written  words  upon 
the  ufual  printed  form  of  this  fpecies  of  contrail. 

Hobertfoa  It  was  an  aQion  on  a  policy  of  infurance,  <'  loft  or  not 
^'I^^*  ««  loft,  at  .and  from  {a)  aU,  any,  or  every  port  and  place  where 
'  «•  and  wbatfoever  en  the  coafl  of  Brazil,  and  after  the  tjth 
€i  Jffy  of  September  to  the  Cape  of  Good  Hope,  upon  any  kind  of 
<(  goods  and  merchandizes,  and  alfo  upon  the  body,'  &c.  of  the 
*  fliip,  CbeJIerfield,  &c.  beginning  the  adventure  upon  the  faicl 
^  goods  and  merchandizes  from  the  loading  thereof,  aboard  the 
«  &id  ihip  eU  all,  any,  or  every  port  and  place  where  or  whatfoever^ 
^  onihe  coafi  of  Brawl,  and  from  the  i^th  September  1800,  and 
€€  np^  the  tiid  Qxipt  &c.  in  the  fame  manner  s  and  fo  (hall  con* 
€i  ciaue  and  endure  during  her  abode  there,  upon  the  faid  (hip, 
M  &c.  i  and  further  until  the  faid  (hip,  &c.  and  goods,  &c.  (hall 
u  be  arrived  at  Simon*s  Bay  or  Table  Bay,  both  or  either,  nvitblibertj^ 
^  toealt  ^  S^*  Helena,  or  elfewhere,  upon  the  (aid  (hip,  &c.  and 
^  upon  the  goods,  &c.  until  the  fame  be  there  difcharged,  at 
U  tbo  Mte  ^fowr  gtuMfoi  par  ceti^.  tg  return  three  pounds  tenjbil^ 

(j)  Tkc  writtcD  puts  fifths  policy  ifv  priatsd  iaiOdidUr 
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•*  Rngs^Jbottld  the  Jtnp  have  arrived  or  this  ri/h  othernoife  have  CHAP. 
•*  ceafed^  on  or  before  the  I  "jth  of  September/'     By  a  memorandum         '^• 
the  ihip,    goods  and    freight  were   all  valued.     This  is  the 
whole  of  the  policy  that  feems  to  me  to  be  material;  the  fa£ls 
touching  this  part  of  the  cafe  were,  that  the  goods  were  taken 
in  at  the  Cape  of  Good  Hope^  and  the  (hip  went  from  thence  in 
February  1800,  to  Betiguela^  on  the  coaft  of  Africa^  and  after* 
wards  to  &•  Catharini^^  on  the  coaft  of  Brazil^  on  the  30th  of 
May^  then  to  Rio  Janeiro  on  the  27th  July^  ftaid  there  upwards 
of  two  months,  and  remained  on  the  coait  till  the  latter  end  of 
November^  when  on  fufpicion  of  illicit  trading  with  the  Spani/b 
enemy,  (he  was  taken  pofleiBon  of  by  fome  of  His  Majefty's  (hips 
of  war,  and  carried  again  to  the  Cape,  with  the  original  cargo  on 
board  (but  none  was  ever  taken  in  at  Brazil)^  where  (he  was 
libelled  by   the  captors  in  the     Vice-admiralty  court  there, 
on  which  the  aflfured  abandoned  to  the  underwriters ;  and  the; 
Ihip,  after  being  liberated  by  the  fentence  of  the  courts  was  fold 
there,  and  has  fince  arrired  \n  England,  The  queftion*  on  thi^art 
of  the  cafe  was,  whether  as  no  goods  were  ever  loaded  at  Brazil^ 
neither  (hip  or  goods  were  covered  by  the  policy  in  queftion.  The 
only  cafe  referred  to  in  the  argument  at  the  bar  was  Hodgfin  v. 
Richard/cn,  1    Blacl.  Rep.  463.  (poft.  Chap.  "Of  Fraud  in 
Policies.")  The  court  decided  againft  the  claim  of  the  plaintiflSf 
thus  holding  that  the  policy  never  attached,   as  no  goods  were 
loaded  at  Brazil.     In  delivering   the  judgment  of  the  courts 
upon  a  rule  to  enter  a  nonfuit,  amongft  other  :opicks,  the  fol« 
lowing  general  rules  in  the  conftru^lion  of  policies^  was  laid 
down  by  Lord  ^Ellenborough.    Secondly,  It  has  been  argued  that 
the  policy  on  this  fhip  and   cargo   never  attached,  the   adven^ 
ture  of  the  cargo  being  by  the  terms  of  the  policy  made  to 
commence  from  the  loadinfg  the  goods  aboard  the  (hip  on  the 
coaft  of  Brazil :  an  event  which,  as  it  was  contended  by  the 
defendant,  never  happened,  inafmuch  as  the  goods  were  not  loaded 
therey  hut'at  the  Cape  of  Good  IJope.     It  was  alfq  contended,  on 
the  part  of  the  defendant,  that  the  adventure  on  the  (hip  being 
by  the  terms  made  to  begin  in  the  fame  manner  with  that  on  the 
goods,  could  of  courfe  have  no  commencement,  if  that  on  geodl 
never  attached.    In  the  couTfe  of  the  argument,  it  feemtf  to 
have  been  aflfonied  tha^t  fome  peculiar  rales  of  conftrudion 
apply  to  the  terms  of  a  policy  of  alFuruice  which  are  not  e<|ually 

applicable 


OF  THE  CONSTRUCTIOK   * 

applicable  to  the  terms  of  other  inftnunents,  and  |in  all  otbef 
caies :  it  is  therefore  proper  to  date  on  this  head,  that  the  fame 
tuleof  conftrtt£Uon  which  applies  to  all  other  inftrumentsappliea 
equally  to  this  inftrument  of  a  policy  of  infurancCi  namely,  tbatif 
is  to  h  cof^rued  according  to  itsfinfe  and  meanings  as  colkdiedin  the 
frft  place  from  the  terms  ufed  in  ity  which  terms  are  themfclves  to 
be  anderftood  in  their  plain,  ordinary  and  popular  fenfe,  unUfs 
Aey  have  generally  in  reJpeB  to  the  fubjeB-maiter^  as  by  the  known 
v/age  of  trade,  or  the  like,  acquired  a  peculiar  Jenfe  dtfiinB  from 
the  popular  fenfe  of  the  fame  tvords  :  or  unlefi  the  context  ex^identlf 
jfoints  out  that  they  muft^  in  the  particular  infiance^  and  in  order  to  effect 
tuate  the  immediate  intention  of  the  parties  to  that  contraB^  be  under^ 
Jtood  in  fume  other  fpecial  and  peculiar  fenfe.  The  only  difference 
between  policies  of  afliirance  and  other  inftruments  in  this 
lefpeQ,  isi  that  the  greater  part  of  the  printed  language  of 
Aem,  being  invariable  and  uniform,  has  acquired  from  ufe  and 
pradice  a  known  and  definite  meaning,  and  that  the  words 
fuperadded  in  writing  (fubjefb  indeed  always  to  begoyemed 
in  point  of  conftruAion  by  the  terms  and  language  with  which 
they  are  accompanied)  are  entitled  neyerthelefs,  if  there  fbould 
It  any  reafonable  doubt  upon  the  fenfe  and  meaning  of  the  fvhole,  to 
Iiave  a  greater  effe&  attributed  to  them  than  tothe  printed  words^ 
inafioittch  as  the  written  words  are  the  immediate  language  and 
terms  fele£led  by  the  parties  themfelves  for  the  expreffion  of 
dbeir  meaning,  and  the  printed  words  are  a  general  formula^ 
adapted  equally  (o  their  cafe,  and  that  of  all  other  contrading 
parties  upon  fimilar  occaCons  and  fubjefls.  His  Lordfliip,  then> 
after  a  very  nice,  critical  and  grammatical  difcuflion  of  the  words 
ufed,  faid,  <<  Is  there  any  thing  to  be  found  in  the  policy  which 
ftfligns  to  thefe  words  a  fenfe  apparently  diiFerent  from  the  ordi- 
nary grammatical  fenfe  of  them  ?  And  looking  as  we  are 
obliged  to  do  to  the  policy,  and  to  the  policy  alone,  in  order  to 
t611e£l  the  intention  of  the  parties  as  to  the  commencement  and 
duration  of  the  adventure  thereby  prote£led,  we  cannot  feel  our* 
ielves  at  liberty  to  disjoin  in  point  of  cScCt  and  condrudion 
the  words  ••  at  all,  or  any  port  or  place  on  the  coqfi  of  Brazil,** 
from  the  words,  «•  from  the  loading  thereof  aboard  the  faid  ^ip,** 
by  which  they  are  immediately  preceded,  and  with  which  by 
immediate  context  they  appear  to  us  to  be  neceflarily  united* 
If  the  fame  words  bad  not  been  tjxw  incorporated  with  the 
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(sody  of  the  text  of  the  printed  words,  and  made  to  form  there- 
with one  entire  and  continued  chain  of  words,  and  one  nn» 
broken  fentence  of  lAtelligible  expreiBons,  all  applicable  to  the 
fame  fijbjeA*  matter,  it  might  have  been  open  to  us  to  haw 
given  them  a  different  meaning,  and  to  have  conGdered  them  as 
words  written  in  the  margin  of  the  policy  (atid  applying  there- 
fore indefinitely  to  the  whole  of  the  policy,  and  not  to  any.  par- 
ticular part  of  it)  are  ufually  confidered  ;  that  is,  as  contxoul- 
ing  the  fenfe  of  fuch  parts  of  the  printed  policy  to  which,  in 
found  conftrudion,  and  by  reafonable  reference,  they  may  ap- 
pear to  apply.  As  for  inftance,  where  the  vrox^Jbip  is  written 
in  the  margin  of  the  policy,  or  freight  or  [9odss  in  fuch  cafc^ 
the  general  terms  of  the  policy,  applicable  to  other  fubjeds,  %e- 
fides  the  particular  one  mentioned  in  the  margin,  are  thereby 
confidered  as  narrowed  in  point  of  conftruAion  to  that  one. 
And  this  is  done  in  cafes  where  the  fubjeft  meant  to  be  infiired 
is  fttll  more  remote  from  *'  ihtp  and  goods,"  the  only  fubjeAs 
of  infurauce  in  the  printed  policy ;  namely,  where  the  object  of 
infunmce,  as  declared  by  the  marginal  memorandum,  is,  moncf 
lent  on  bottomree^  or  at  reJpondefsHa,  or  the  like :  the  meaning  of 
which  marginal  memorandum  may  be  tranflated  thus:  we 
mean  to  infure  the  fubje£l  fo  named,  <<  freight,''  for  inftance^ 
arifing  or  accruing  during  the  limits  of  the  voyage  witlun  de« 
fcribed,  from  the  carriage  of  goods  on  board  the  (hip  named 
againft  the  perils  within  enumerated,  and  upon  the  premium 
herein  fpecified.  In  other  words,  we^  adopt  the  general  lan- 
guage of  the  policy,  as  far  as  it  may  ferve  to  eiFe£luate  this  ob- 
jeA,  and  no  further/'  The  rule  for  entering  a  nonfutt,  in  die 
particular  cafe,  was  made  abfolute.  But  I  have  given  thus 
much  of  Lord  Ellefihrat/gb*s  argument,  not  lo  much  for  the 
decifionof  the  particular  cafe,  as  for  the  importance  of  the  rules 
of  conftfudioii,  which  his  Lordfhip  has,  in  many  inftances,  con- 
firmed^  and  in  all  lb  clearly  elucidated. 

Although  the  decifions  in  all  the  above  caufes,  notwithftand- 
{Dg  the  vaft  variety  of  circum  (lances  that  are  to  be  found  in 
them,  are  fo  uniform  in  pruiciple  j  and  although  we  find,  that 
the  learned  judges  make  a  conftant  reference  to  the  ufage  of 
trade  $  yft  in  no  inftance  whatever  has  this  bden  fo  apparent  as 
ip  th^  cafes  of  infurance  upon  Safl^  India  voyagesj  in  which  the 

infurers 


^  OF  THE  CONSTRUCTION 

C  H  A  r.  infufen  hare  been  held  liable,  not  only  for  eyents  which  may 
^*        poflibly  happen  from  the  port  of  difcharge  tp  .that  of  delirery  % 
bttt  alfo  for  all  intermediate  or  country  voyages,  upoo  which  the 
(hip  may  be  difpatched  by  the  order  of  the  council  of  aQy  of  the 
Ea/llttiia  Company's  fettlementa abroad. 

It  i»  not  that,  in  thefe  cafes,  the  judges  have  giTcn  a  greater 
latitude  to  the  ufage  of  trade,  than  in  any  other;  but  becaufe^* 
from  the  great  variety  of  cafes  that  have  arifen  upon  the  fubjed^ 
the  ufage  with  regard  to  the  Eaft  India  voyage  is  more  notorious, 
and  better  eftablilhed  than  in  thofe  where  the  queftion  has  but 
leldom  occurred.  The  grounds  and  reafons  of  fuch  decifions 
feem  to  have  been  the  terms  in  which  all  the  printed  charter- 
parties  of  the  Eqfi  India  Company  arc  conceived.  By  thofe 
charter  parties,  liberty  is  given  to  prolong  the  fhip's  ftay  for  a 
year  %  befidcs  which,  it  is  very  common  by  a  new  agreement  to 
detain  bet  a  year  longer :  and  the  longer  a  ihip  is  kept,  it  is  the 
more  beneficial  to  the  owners.  The  words  of  the  policy,  too^ 
are  adapted  to  this  ufage,  being  without  limitation  of  time  or 
place,  and  without  any  reference  to  the  firft  voyage  particularly 
mentioned  in  the  charter  party.  Thefe  charter  parties,  being 
printed,  are  matter  of  public  notoriety }  and  are  fo  generally 
and  univerfally  known,  or  may  be  fo,  by  an  enquiry  at  the  India 
HMi/i^  that  the  chance  of  her  ftay  is  always  one  of  the  riiks  in* 
fured :  and  both  the  infured  and  infurer  muft  be  fuppofed 
to  be  fully  apprized  and  fufficiently  conufant  of  it.  Indeed^ 
the  underftanding  of  the  policy  depends  fo  much  on  the 
courfe  and  ufage  of  the  Eaji  India  trade,  that  it  feems  to  be 
contradictory  to  the  policy  to  fay,  that  the  underwriter  did  not 
underwrite  for  a  country  voyage. 

All  thefe  principles  were  fully  laid  down  by  Lord  Mansfield 
in  a  very  few  years  after  he  took  ppon  him  the  adminiftration  of 
juftice  in  this  country;  and  they  have  been  frequently  recog- 
nized, and  invariably  purfued  in  a  multitude  of  decifions  upon 
fuch  policies  fince  that  time.  The  learned  chief  juftice,  whei^ 
he  Uid  down  thefe  rules,  as  the  ground  of  his  then  opinion, 
and  as  the  guide  of  future  decifions,  faid  he  did  fo,  becaufe 
the  court  efteemed  this  to  be  the  moft  convenient  way  of  deter- 
mning  the  queftion :  for  Soever  ihould  thefcafter  infure  on  an 
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Eafl  India  (hip  would  know,  that  he  infured  the  contingencies,  CHAP, 
and  might  take  proper  precautions  againll  them,  if  he  pleafed. 
Whereas  if  erery  perfon  fliould  be  obliged  to  open  to  the  infur^r 
all  the  groands  of  his  expectations  about  the  (hip's  continuance 
in  the  Eafi  Indies^  of  coming  to  Engkndf  it  might  produce  great 
litigation  and  confufion  in  cafes  arifing  upon  thefe  policies. 

The  cafes,  in  which  thefe  principles  as  to  Eaft  India  voyages  SaWUor  ▼. 
were  firft  fettled,  were  the  nine  caufes  tried  upon  the  (hip  Win-  "j^^^"** 
^belfia^  an  Eafi  Indiaman-:  in  all  of  which  the  policies  were  the  >79;. 
fame,  the  parties  only  being  difierent^  and  all  of  which  were 
at  firft  tried  with  various  fuccefs ;  but  the  nine  verdxdls  were 
ulrimately  uniform  for  the  plaintiffs,  the  infutedj  agalnft  the 
iiaderwriters. 

The  charter  party  was  in  the  ufual  printed  form,  and  con* 
tained  a  claufe,  empowering  the  company's  fervsAits  abroad  to 
detain  the  (hip  a  year  longer,  if  they  pleafed,  than  the  time 
originally  limited  by  the  charter  party.  The  infurance  was  in 
thefe  words,  *<  at  and  from  Bengal^  to  any  ports  or  places  what- 
••  foever  in  the  Eftfl  Indies^  China,  Per/Iaf  or  elfewhere,  beyond 
«*  the  C<^  rf  Good  Hope,  forwards  and  backwards,  and  during 
**  her  ftay  at  each  place,  until  her  arrival  at  London,  on  money, 
«  {JV.**  On  the  25th  of  March  1 762,  the  (hip  failed  j  on  tlic 
nineteenth  of  September,  in  the  Tame  year,  (he  arrived  at  Bombay: 
and  early  in  the  November  following,  (he  left  Bombay  the  firft 
time.  Thz  M^  ztxvitA  ^i  Calcutta  va  Bengal,' on  the  fifth  of 
March  1 763  ;  and  on  the  twenty-eighth  of  the  fame  month,  the 
prefident  and  council  oi  Bengal  tnitTcA  into  a  new  agreement, 
with  the  captain,  reciting,  that  the  chartei;  party  would  expire 
on  the  eleventh  of  February  1764,  but  that  the  prefident  and 
council,  finding  it  expedient  to  detain  the  (hip  in  India,  and 
being  defirous  o£  having  the  time  limited  in  the  charter  party 
prolonged,  bfc.  the  indenture  therefore  witnefleth,  that  the 
captain  lets  the  (hip  to  freight  for  one  whole  year  from  the  faid 
ckventk  of  February  1 764.  The  (hip  arrived  at  Bombay  a  fecond 
tome  in  July  1763  :  in  U^r^mi^  following,  (Ke  again  failed  for 
Bengal,  and  arrived  there  early  in  1764  ;  on  the  nineteenth  of 
March  in  that  year  (he  left  Bengal,  in  order  to  proceed  for  Bcm^ 
tmy,ziiA  on  the  twehty*firft  of  that  month,  fubfequent  to  the  ex- 
f  iration  of  the  old  charter  party,  the  (hip  was  loft.    On  the 
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CHAP,  thitd  of  April  1^6^^  Mr.  Humi,  the  plaintiff  ia  fcvcral  of  thcfe 
"•  '  ^aions,  received  a  letter  from  the  captain,  dated  the  fourteenth 
"^''"'^  of  April  1763,  incloftng  a  copy  of  the  new  agreement ;  which 
letter  was  publicly  read  in  a  coffechoufe.  The  next  day  after  the 
receipt  of  the  letter,  fomc  infuranccs  were  made  by  Mr.  Hunm 
On  the  1 7th  of  July  17641  other  infuranccs  were  cffcacd  by 
Mr.  Hume,  and  all  the  other  infuranccs  were  made,  after  the 
3  Burr.  -  captain's  letter,  of  the  fourteenth  of  April  1763,  had  been  rc- 
'^*^'  ccivcd  and  publicly  read  ih  a  coffeehoufc. 

The  court,  after  laying  down  all  thofc  principles  above  ftatcd, 
icfpeaing  the  notorious  ufage  of  this  branch  of  trade,  enlarged 
vpon  the  circumftances  peculiarly  diftinguifliing  thefc  caufcs. 
«  No  mention  was  made,  or  queaion  afced,  at  the  time  of  uo- 
«  derwriting,  when  the  flbip  was  chartered  \  when  (he  failed 
«  from  England ;  when  fiie  arrived  in  India  /  whether  (he  was 
«  detained  a  year  according  to  the  provifo  in  the  charter  party  r 
.•  and  yet  her  continuance  in  the  Eaft  Indies  depended  upon  all 
f<  thefc  faas.  If  they  ought  neceflarily  to  be  difclofed,  the  po- 
<*  licy  was  void,  to  the  knowledge  of  the  underwriters,  at  the 
u  time  they  took  the  premium.  The  evidence  in  all  the  caufea 
«\wa8  very  ftrong,  that  her  ftaying  a  year  longer,  if  known, 
o  would  not  have  varied  the  premium.  This  feip  was  infured 
«  at  the  fame  premium  after  the  prolong^ation  of  her  ftay  in 
^  iirfifl  was  known.  None  of  the  defendants  defired  to  be  off^ 
«  after  they  knew  that  aa  account  of  the  new  agreement  had 
fc  been  received  in  England  upon  the  third  of  April  1 764,  whkh 
«i  was  notorious  to  them  all,  before  the  inteUigencc  of  her  lofs, 
«  which  came  in  the  Oa^kfr  following.  So  thai  if  there  h^ 
«'  been  any  force  in  the  objeaion,  it  would  have  been  waved  bf 
«  the  acquiefccnceof  the  underwriters,  after  they. were  fuUy.ap:^ 
•«  prized  of  the  whole.'* 

c        ,        So  alfo,  in  an  aaion  wpon  a  policy  «♦  on  the  goods,  fpecle* 

c  briftiZ       M  and  effeOs,  of  the  plaintiff,  on  board  the  ftiip  on  her  wyag© 

i  oJiil  «  from  Lwdm  to  Madras  and  China,  with  liberty  to  touch»  ftay, 

'  «  and  trade,  at  any  ports  or   place«  whatfo«rer»"  a  fimil«« 

queftion  arofe  upon  the  foUo^ng  faas.    When  the  fliip  arrived 

at  Madrat,  (he  was  too  late  to  go  to  China  \k%  ^ar ;  upo» 

which  (he  was  employed  by  the  QounqU  there  to  go  f»n>  Mdim 

to  Bmgal  to  fetch  rice,,  which  voyag*  ft?  g^tfof BK<r«*«B* and, 

IDl 
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iMr  attempting  to  perfbrm  it  a  fecond  timei  was  loft.    The  jury  CHAP. 
f oand  a  Tcrdid  for  the  plaintiff. 


A  new  trial  was  afterwards  moved  for  on  two  grounds,  one  of  vide  foprat 
Which  only  is  material  here,  that  thefe  inteitoediate  voyages  J;,j';^,JJ* 
were  not  infured  under  the  policy ;  for  that  the  words  "to  other  poiBt 
«•  couch,  ftay,  and  trade  at  any  ports  or  places  whatfoever/'   •^^^ 
only  meant,  to  give  a  licence  to  ftay  at  fuch  places  as  it  fliould 
be  neceflary  to  (lop  at  ift  tie  courfiofthe  voyage* 

Lord  Mansfield, — '"To  underftand  this  policy  you  muft  refer 
to  the  courfe  of  trade  to  which  it  relates.  What  is  the  courfo 
of  trade  with  the  Eifi  India  Company  ?  If  an  India  (hip  come  to 
Madras  too  late  in  the  feafon  to  proceed  to  Cbiha^  the  council 
employs  her  in  an  intermediate  voyage4  It  is  beneficial  to  all 
panics  fo  to  employ  her ;  the  underwriters  ate  perfe£kly  welt 
acquainted  with  this  ufage,  and  are  bound  to  take  notice  of  it. . 
Before  the  year  1780,  it  was  ufual  to  infure  both  the  outward 
and  honaeward  bound  voyage  in  one  policy,' and  then  the  words 
«<  backwards  and  forwards^*  were  infertcd:  but  (ince  that  time^ 
they  have  Separated  the  infurance,  and  infure  the  outward  voyage 
in  a  diftinfi  policy.  The  policy  in  queftion  difiers  from  others ; 
becaufe  it  contains  a  permii&on  to  -trade,  as  well  as  to  touch  and 
Jlaj  at  any  ports  or  places,  which  is  not  ufual  in  policies  of  this 
nature  :  for  in  general  they  only  permit  them  to  touch  and  Jlay^ 
which  words  can  only  be  intended  to  give  a  permiffion  fo  to  do, 
if  neceffity  oblige  them ;  but  to  touchy  fiay^  and  trade^  are  words 
fii  latge,  that  they  feem  to  include  the  intermediate  voyage.  It 
would  narrow  the  conftru£tion  very  much,  indeed,  to  fay  thae 
tlie  policy  relates  to  th(>fe  places  $nlyt  at  which  they  (hall  ftop  in 
the  voyage.  The  words  made  ufe  of  certainly  take  in  the  intcr- 
die^ate  voyage;  and  the  ufage  of  trade  confirms  this  conftruc* 
tlen.**'  Hie  confequence  of  this  opinion  was,  that  the  verdict  of 
the  jury  was  held  to  be  right. 

So  alfo,  in  an  aftion  oil  a  policy  of  infurance  upon  the  (hip  ^tr^tuharroa 
Btdndfordi^  *•  at  and  from  Lond<m  to  Madras  and  Bengal^  begii^.  E.R!*H7riy 
«<  ning  the  ri(k  upon  the  faid  fhip,  ^t^.  A  London^  and  fo  to  con*  *5  ^^  ^^ 
«'  tiijue  fill  the  arrival  of  the  faid  (l^ip  at  Madras  and  Bengal^ 
««  with  liticffy  to  touch  and  (lay  at  any  port  or  place  in  this 

\  1  it  voyage  ;*' 
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**  veyage,  ;*  the  fafts  were  thefe.  The  Blandford  arrived  at 
Madras,  where  her  cargo  was  unloaded,  by  order  of  the  pre« 
fidency ;  ihe  was  then  fent  for  rice  to  Vlfa^patnam^  and  bjr  an 
entry  in  the  council  book,  her  voyage  to  Bengal  is  faid  to  be 
poftponed*  That  part  of  her  outward»bound  cargo,  which  was 
intended  for  Bengal^  was  fent  thither  in  the  Lord  Mulgrave^  and 
afterwards  the  Blandfrrd  was  fent  to  Bengal  in  ballaft,  and  was 
taken  in  the  paflage ;  for  which  lofs  this  a£lion  was  brought. 
At  the  trial,  Lord  Mansfield  thought  the  words  in  the  policy 
would  not  admit  of  fuch  a  laAtude  of  conftru£):ion,  as  to  take  in 
the  intermediate  voyage,  the  words  being  much  narrower  than 
thofe  in  Gregory  v.  Chri/lic:  upon  which  the  plaintiflf  was  non- 
fuited. 

However,  in  the  following  term,  when  a  motion  was  made 
to  fet  afide  the  nonfuit,  his  Lordfliip  faid,  <<  This  is  a  policy  on 
<^  the  (hip :  it  is  an  India  voyage  \  and  the  ufage  as  to  the  inter* 
<*  .mediate  voyages  is  notorious  to  both  parties  \  and  the  con* 
<^  traQ  refers  to  it.  The  infurance  here  is  from  London  to 
*<  Madras  and  Bengal.  What  is  the  ufage  of  the  trade  ?  That 
f<  when  the  ihips  arrive  at  Madras^  the  council  may  fend  them 
<<  elfewhere/^'^-The  other  judges  concurred ;  and  the  rule  for 
Setting  afide  the  nonfuit  was  made  abfolute. 

"From  thefe  cafes  it  is  evident,  that  in  the  conltruflion  of 
Eaft  India  policies,  whether  the  words  be  large  and  comprehen* 
five,  as  in  Salvador  v.  Hopkins ^  and  Gregory  v.  Cbriftie  /  or  re* 
ftrained  and  limited  as  in  the  lad  cafe,  the  ufage  of  trade  fhall 
always  be  conCdeied,  and  the  intermediate  or  country  voyages 
held  to  be  infured.  At  the  fame  time,  though  the  general  rule 
be  fo,  the  parties  contraQing  may,  by  their  own  agreement, 
prevent  fuch  a  latitude  of  conftru^ion }  and  fo  liOrd  Mansfield 
faid  in  Salvador  y.  Hopkins*  In  order  to  do  this,  it  is  not  necef- 
lary  that  ezprefs  words  of  exclufion  (hould  be  infetted  in^the 
policy ;  but  if,  from  the  terms  ufed,  the  court  can  colle£l  that 
fuch  was  the  intention  of  the  parties,  that  conftrudkion  whid^ 
is  moft  agreeable  to  their  intention  (hall  mod  afluredly  prevail. 

IivaLi^  t.        Thus,  in  an  action  upon  a  policy,  the  voyage  infured  was 
Tl^Z  ^  defcribed  in  thefe  words :  "  at  and  from  Port  UOrient  to  Pw 

Walter^        it  dichcrry^  Madras^  and  Cbina^  and  at  and  from  thence  back 
DiMi^l  %l^   * ;  "to 


*  / 
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«»  to  the  (hip's  port  or  ports  of  difchargc  in  France^  with  liberty  CHAP. 
*'  to  toach|  in  the  putward  or  homenvard»bmind  voyage^  at  the  ifles 
<<  of  France  ztiA  Bourbon^  and  at  all  or  any  other  place  or  places 
*<  what  or  wherefoever.''  In  a  fubfisquent  part  of  the  policy- 
there  was  this  claufe,  <<  and  it  (hall  be  lawful  for  the  faid  (hip 
**  in  this  voyage,  to  proceed  and  fail  to,  and  touch  and  flay  at 
*'  any  ports  or  places  whatfoever,  as  wii|  on  this  (ide  as  on  the 
^*  other  fide  of  the  Cape  of  Good  Hope,  without  being  deemed  a 
««  deviation.**  The  (hip  arrived  at  Pondicherry^  and  after  re- 
maining tliere  one  month,  (he  failed  fot  Bengal,  inftead  of  going 
to  China ;  having  wintered  at  Bengal,  and  received  confiderable 
repairs,  j9ie  returned  to  Pondicherry  g  and  having  taken  in  a 
homeward-bound  cargo,  proceeded  in  her  voyage  ^ck  to 
UOrient,  but  was  taken  by  the  AT/isi/dr  privateer.  The  queftion 
In  that  cafe,  as  far  as  it  is  material  to  us  in  this  part  of  our  . 
work,  was,  Whether  the  voyage  to  Bengal  was  infured  within 
(he  conftrtt£lion  of  t)iis  policy  ?  The  reporter  of  this  cafe  fays^  Mr.DougUr 
it  was  infifted,  in  the  opening  for  the  plaintiffs,  that,' under  the 
general  liberty  given  by  the  polity,  of  touching  at  all  places 
whatfoever,  the  veflcl  might  go  to  Bengal,  which,  by  the  ope- 
ration of  thofe  words,  was  as  much  part  of  the  voyage  as  if  it 
kad  been  exprefsly  named. — Lord  Mansfield,  however,  having 
intimated  a  clear  opinion,  that  the  general  words'were,  by  the 
expreflions  of  <<  in  the  outward  or  homeward  bound  voyage,**  and 
«  in  this  voyage,**  qualified  and  reftrained  fo  as  to  mean  all 
places  whatfoever  in  the  ufual  courfe  of  the  voyage  "  to  and  from 
<€  the  places  mentioned  in  the  policy^  this  ground  was  immediately 
abandoned,  and  never  farther  mentioned  by  the  counlel  for  ther 
plaintiffs  in  the  progrefs  of  thefe  paufes^ 


.  i 


But  although  the  judges  have  been  thus  liberal  in  their  con. 
(truAions  of  this  cojitrad^  apd  have  gone  as  far  aa  pofiible  to 
cffeAuate^he  intention  of  the  parties ;  yet  they  have  never  es^- 
tended  thofe  equitable  principles  to  fuch  a  length  as  to  fay,  that 
when  a  man  has  infured  one  fpecies  of  property,  be  fliall  recover 
damage  which  he  has  fufiered  by  the  lofs  of  a  defcription  of 
property  different  from  that  named  in  the  policy.  Thus  a  man» 
who  has  infured  a  cargo  of  goods,  cannot  recover  under  fuch  a 
policy,  the  freight  which  he  has  paid  for  the  carriage  of  that 
cargo  i  nor  (hall  it  be  permitted  to  an  owner  of  a  (hip^who  seepofti7< 
i;ifar«&  thejhip  merely,  to  demand  fatisfadion  for  the  lofs  of 

13  mcrghandi:^ 
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CHAP*  merchandize  laden  therfeon,  or  to  afl^  from  the  infurcrs  exiraan* 
'^        dinary  wages  paid  to  thefiamen^  or  the  value  ofproviftons  confumed^ 
by  reafon  of  the  detention  of  the  Jbip  at  any  pou  longer  than 
was  expcded* 

Such  attempts  hare,  indeed,  been  njadc,  but  they  have  alwaya 

been  refifted  \  for  to  admit  of  fuch  demands  would  introduce  an 

infinite  variety  of  frauds,  and  woiild  be  repugnant  to  the  mod 

fettled  maxims  of  infurance  law,  and  to  the  conftant  praQice 

Moiioy,K.».  and  ttfagc  of  trade.    In  Molloy  it  is  faid,  that  if  a  merchant 

c  7-  (-  <•     infure  a  fliip  generally,  and  the  {hip  then  happen  to  be  laden,  anA 

if  it  afterwards  mifcarry,  the  infurcr  fliall  not  anfwer  for  the 

Iteccos  4t     goods,  but  only  for  the  (hip.     Thi?  pofition  (lands  uncontra* 

nSl'iSI       dUied  by  any  foreign  writer  ancient  or  modem,  and  is  fupported 

by  feveral  decifions  of  the  firft  authority  in  this  country, 

Fletchtrtna  In  an  infurance  upon  tbejbip  tartar  at  and  from  London  to 
pj!!ic7sitt,  Newca/lk  and  Marfeilhs,  and  at  and  from  MarfiiUes  to  her  dif- 
afier  Etft.  charging  port  or  ports  in  the  WeJL  Indies  '.  Jamaica  excepted),  th« 
i^rt 'm^!  faas  were,  that  the  fliip  being  diftrelTcd  bore  away  for  Mi^ 
field  at  norcaf  and  put  into  Port  Mobon^  where  the  captain  obtained 
Ciuidluli.     ^^^^  j^^^  ^^^  vicCTadmiralty  court  to  have  his  (hip  furveycd,  in 

confequence  of  which,  (he  was  long  detained  ;  and  the  adion 
was  brought  to  recover  the  extraordinary  wages,  and  the  provi^ 
(ons  expended  during  the  detention  for  thefe  repairs. 

Lord  Mfsnsfiild  was  of  Qpinion^  that  fuch  articles  as  failors* 
wages  and  provtilons  expended,  while  a  ihip  is  detained  to  refit, 
can  never  be  allowed  as  a  charge  againft  the  infurer  on  thejbip  4 
imd  a  verdia^ras  accordingly  given  for  the  defendant. 

B«niic  ▼.  In  another  caufe,  after  a  trial  at  Guildhall^  a  fpecial  cafe  was 

]^4oadigU.     yrfCTVcd  for  the  opinion  of  the  court,  ftating,  that  this  was 

piUajGeo.  %n  zBtioti  upon  a  policy  of  infurance  on  goods  at  and  from  New 

^^'  \0  BriftoL    The  ftip  failed  from  Nevis  /  but,  before  her  arrival 

at  Brifioit  (he  was  captured  and  taken  into  Atqrlaix,  and  ther^ 

condemned.     An  appeal  was  lodged  in  the  parliament  of  Faris^ 

wheiv  ih?  fcntence  was  rcverfed,  and  the  flxip  and  cargo  were 

decreed  to  be  reftored.    Before  the  fentence  of  reftitution,  th^ 

{hip  and  cargo  had  been  fold }   but  the  money  was  paid,  th« 

charges 
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charges  of  profccuting  the  appeal  being  deduced.  The  defend-  C  H  A  ?• 
ants  have  paid  all  the  charges  of  the  fait,  and  the  falvage,  except 
the  fum  now  in  demand,  which  was  paid  by  the  plaintifFsi  as 
owners  of  the  goods,  to  the  owner  of  the  (hip  lox  freight  pro  rati 
ithuris :  and  for  vrhich  freight  this  a£tion  is  brought  on  the  po- 
licy on  goods.  ^ 

After  time  taken  to  deliberate,  Lord  Mansfield  delivered  the 
unanimous  ppinionof  the  court  for  the  defendants :  the  item  now 
in  litigation,  his  lordfliip  faid,  is  that  which  was  paid  for  freight 
by  the  owner  of  the  cargo  to  the  proprietor  of  the  fliip  pro  ratd 
itineris*  The  queftion  is,  Whether  he  can  charge  thefe  under* 
writers  for  it  ?  As  between  the  owners  of  the  (hip  and  cargo,  in 
cafe  of  a  total  lofs,  no  freight  is  due ;  but  as  between  them  no 
lofs  is  total,  where  part  of  the  property  is  faved,  and  th^  owner 
takea  it  to  his  own  ufe.  In  this  cafe,  the  value  of  the  goods 
was  reftored  in  mbney,  which  is  the  fame  as  .the  goods ;  and 
therefore  freight  was  certainly  due /r^  ra/i  i/i/i^Af.  But  as  be- 
tween the  owners  of  the  goods,  and  the  underwriters  upon  the 
cargOf  the  latter  have  nothing  to  do  with  the  freight.  The  owner 
of  the  (hip  has  a  lien  for  his  fi^eight ;  but  in  a  total  lofs,  literally 
to  called,  no  freight  is  due.  In  cafe  of  a  lofs,  total  in  its  nature, 
with  falvage,  the  owner  of  the  goods  may  either  take  the  part 
iaved,  or  abandon  i  but  in  neither  cafe  can  he  throw  the  freight 
upon  the  underwriters }  becaufe  they  have  not  engaged  to  indem- 
oify  him  againd  it. 

This  alfo  was  an  a£lion  on  a  policy  of  infurance,  which  was  f^^n  ▼• 
on  the  Jhip  and  goods  from  (fiend  to  Dominique*     The  following  ^'^^^'  ?»^^ 
fa£ts  appeared  in  evidence :  that  the  (hip  met  with  bad  weather,  \^^^. 
Hiul  wa»  in  great  diftrefs  ;  that  the  crew  threatened  to  take  the 
command  from  the  captain  unlefs  he  would  make  for  the  iirft 
port ;  that  he  then  went  to  Ferrol  to  repair  his  (hip,  and  by  the 
time  the  repairs  were  fini(hed,  the  crew  forfook  her ;  that  he 
then  got  another  trew,  and  at  the  moment  he  was  going  to  fail» 
the  Spanifb  governor  (topped  him  ;  that  after  a  detention  of  37 
days  (he  was  difcharged,  and  then  arrived  at  Dominique*     This 
adioD  was  brought  for  the  expence  incurred  by  wages,  provi* 
iionsf  CsV.  during  the  demurrage  at  FerroL    On  the  part  of  the 
infurer  it  was  contended,  and  fo  held  by  Mr.  Juftice  Buller^  who 
prelided  upon  that  trial,  that  the  freight,  and  not  the  (hip^  is  lia- 

14  ble     " 
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CHAP,  ble  for  this  lofs,  and  that  the  charge  of  demurrage  could  not.be 
n*       allowed  upon  this  policy.    The  plaintiff  was  nonfuited. 

Robertfooy  Agreeable  to  the  above  doflrine^  there  is  a  modern  decifion 
iTerm'Re.  ^^  ^^^  whole  coutt  of  King's  Bench.  It  was  an  a£lion  on  a  po« 
pon5,p.iz7.  licy  of  infurancei  on  the  ihip  Dumfriej^  at  and  from  London  to 
Africa^  during  her  (lay  and  trade  there,  and  at  and  from  thence 
to  her  port  or  ports  ofdifcharge  in  the  Britijh  Weft  India  iflands, 
to  recover  a  partial  lofs.  The  fa£ls  wete,  that  this  fhip,  in  the 
courfe  of  the  war,  aft^r  performing  her  voyage  to  Africa^  in 
coming  from  thence,  laden  with  flaves  to  the  Wef  Indies^  touched 
at  Barbadoes  in  December  1781,  for  the  purpofe  of  watering,  at 
which  ifland  an  embargo  was  laid  on  all  (hips  by  order  of  Lord 
Hood^  the  commander  in  chief  upon  that  ftation  \  and  the  veflel 
was  detained  a  confiderable  time*  The  captain  applied  for  leave 
to  depart,  but  was  refufed ;  whereupon  he  attempted  to  fail 
away  privately  in  the  night,  but  was  purfaed  by  the  Salamander 
floop  of  war,  and  after  a  flight  engagement  he  was  brought  back^ 
the  Dumfries  not  having  fuftained  any  damage,  for  which  the 
underwriters  could  be  charged,  on  account  of  a  claufe  exempt- 
ing them  from  partial  lofles,  not  amounting  to  '^percent.  Lord 
Jiw>d^  in  confequenceof  this  breach  of  embargo,  upon  her  return 
took  almoft  all  the  men  out  of  the  Dumfries^  difperfed  fome  of 
the  crew  among  the  (hips  of  war :  the  captain  and  the  reft  of  the 
crew  were  confined ;  and  the  ftiip  was  detained  at  Barbadoei  till 
ihe  April  following*  This  detention,  however,  was  not  ptoyed 
to  have  arifen  folely  from  the  embargo,  as  it  appeared  that,  for 
fome  part  of  the  time,  the  fmall-pox  prevailed  among  the  flaves^ 
and  that  the  embargo  was  frequently  taken  off  and  renewed  be- 
tween December  and  April.  The  action  was  brought  to  recover 
from  the  infuTcr  upon  the  Jbip  the  additional  wages  pvid  to  ih^ 
fcamen^  and  the  charges/or  provifions  during  this  detention* 

Mr.  Judlce  Bull^r  was  of  opinion,  at  the  trial,  tbat  theonly^ 
damages  proved,  being  ifems  for  feamen's  wages,  provifions, 
and  demurrage,  daring  the  detention,  could  not  be  recovered 
under  this  policy  on  the  (hip  only.  To  make  the  underwriter 
liable  there  mull  be  a  lofs  of  the  (hip,  for  the  policy  is  on  the 
body  oF  the  ihip  only ;  and  if  (he 'arrive  fafe  a^  b^r  port  of  deli- 
very, be  the  voyage  ever  fo  long,  you  cannot  recover  under  fuch 
a  policy ;  if>  indeed,  (he  be  in  fuch  a  fiate  as  to  prevent  h<;r 

S  from 
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from  completing  her  voyagCi  It  is  certainly  a  lofs.    The  plain*  chap. 
tiff  was  nonluited.  ,  ^* 

r 

In  the  following  term  a  motion  was  made  to  fet  afide  the 
nonfuit,  which,  after  argument,  was  refuted  by  the  whole  court 
to  be  done,  and  upon  that  occafion  Lord  Mansfield  faid,  <'  Thete 
is  no  authority  to  ihew,  that,  on  this  policy  the  infured  can  reco- 
ver for  fttch  a  lofs*,  but  it  is  contrary  to  the  conftaot  pra£lice. 
On  a  policy  on  a  Jbtpj  failors'  wages  or  provifions  are  never 
allowed  in  fettling  the  damages.  The  infuran'ce  is  on  the  body 
rf  the  Jhip^  tackle»  and  furniture ;  ntft  on  the  voyage  or  crew.  In 
this  cafe  it  is  admitted,  that  there  was  no  damage  done  to  the 
fi)ip,-tackle>  or  furniture;  and  therefore  I  think  the  dire£iion 
was  right,  and  that  the  plaintiff  ought  not  to  recover/' 

Mr.  Juftice  Bulkr — «  I  ft^ke  it  to  be  perfeflly  well  fettled, 
that  you  are  not  to  recover  op  a  policy  on  the  body  of  the  (hip 
for  feamen's  wages  or  provifions :  thefe  are  not  the  fubje£i  of 
the  infiirance.  The  cafe  put  at  the  bar  proves  the  rule.  For  if 
the  (hip  had  been  detained  in  confequence  of  any  injury  which 
ihe  had  received  in  a  ftorm,  though  the  underwriter  muft  have 
made  good  that  damage,  yet  you  could  not  have  come  upon 
him  for  the  amount  of  wages  or  provifions  during  the  time  ihe 
was  fo  repairing.  Here  the  (hip  itfelf  is  fafe  ;  and  the  court 
only  look  to  the  thing  itfetf  which  is  the  fubje£l  of  infurance  ; 
and  the  wages  and  provi(ions  are  no  part  of  the  thing  infured." 

The  do£brine  contained  in  the  preceding  cafes  was  much  dif- 
cu(red,  and  by  fome  fuppofed  to  be  con(iderably  (haken  by  a 
decilion  of  the  court  of  King's  Bench  in  the  year  1791 ;  where 
it  was  unanimouily  held  by  the  learned  judges,  that  provifions 
fent  out  in  a  (hip  for  the  ufe  of  the  crew  are  prote£led  by  a  po« 
)icy  of  infurance  on  the  Jbip  andfurnitute*  In  the  argument  of 
that  cafe  the  judges  at  firft  thought  it  fell  within  the  principle 
tfi  decifion  in  Roberf/on  v.  JEw^r,  which  they  were  determined  to 
.ftipport :  but  the  ground^  of  diftinction  betweerl  the  two  dc 
ci(ions  are  ftated  with  fo  much  clearnefs  and  perfpicuity,  and  the 
effe^  pf  ufage  upon  this  fpecies  of  contrail:  to  well  afcertained, 
that  I  feel  it  my  duty  not  ^o  abridge  the  arguments  adopted  by 
ffae  court. 

It 
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c  B  A  F.  It  was  an  a£lion  on  a  policy  of  infarance  oo  an  Ea/iJmUa  and 
.  '  !^'  M  China  (hip,  and  on  the  tackle^  ordnance i  ammunition^  artiUeiy» 
Broof b  ▼.  and  fumitun  of  the  Jbip*  At  the  trial  before  Lord  Kenyan  at 
^Ttf  ^p.  G^i^^"^  it  appeared  that  while  the  ihip  was  lying  off  Bank-faul 
9tA.  I/land  in  the  xiver  Canton^  it  became  neceflary  to  refit  her,  for 

which  purpofe  the  ^ores  and  prwtfiMs  were  taken  out  of  her^ 
and  put  into  a  warehoufe»  called  a  bank  faul)  and  that  while 
they  were  in  the  warehoufe,  they  were  deftroyed  by  an  acci- 
dental fire*  It  was  admitted  that  the  policy  covered  all  the  ar- 
ticles but  the  provifions,  which  were  merely  for  the  ufe  of  the 
fhip's  crew :  but  if  thofe  provifions  were  not  proteded  by  the 
policy,  then  there  was  not  an  average  lofs  o€  3/.  per  cent.  It 
Set  •ate,  was  confidercd  in  the  fame  light  as  if  the  accident  had  happened 
^  55>  QQ  board  the  ihip.  For  the  defendant  it  was  contended,  that 
the  provifions  were  not  proteded  by  the  infurance  ;  but  one  of 
the  jury  faid,  it  had  been  determined  in  Lord  Mansfield'%  time, 
that  they  were  included  under  the  word  furniture ^  under  which 
decifion  the  merchants  had  fince  acquiefccd }  on  which  the  plains 
tids  obtained  a  verdiA* 

A  motion,  founded  upon  this  obje^Uon,  was  afterwards  made 
to  fet  afide  the  verdi£l,  and  an  incjmry  was  ordered  refpe&ing 
the  cafe  alluded  to  by  the  juryman  ^  and  the  ai|;ument  was  fully 
entered  into  at  the  bar. 

Lord  Kenyon,  after  obferving  on  the  loofe  and  ambiguous  • 
terms  of  policies  of  infurance,  faid,  *<  The  queftion  here  arifes  . 
on  the  meaning  of  the  word  ** furniture  ,'*  one  of  the  jurymen 
faid,  and  in  that  he  is. now  confirmed,  that  according  to  the  un«* 
derftandings  of  thofe  who  enter  into  thefe  contrafls,  it  includes 
the  provifions  for  the  ufe  of  the  crew.  Now,  among  the  feveral 
accidents  againft  which  the  defendant  infufed,  are  perils  hyfire^ 
and  this  (hip  being  at  Canton^  it  became  neceflary  to  refit  her, 
and  to  take  out  all  her  goods  and  land  them  on  this  iiland,  where 
the  accident  happened :  by  which  thefe  provifions,  with  the  reft 
of  the  goods,  were  burned ;  and  there  is  no  doubt  but  that  the 
lofs  on  this  ifland  muft  be  confidered  in  the  fame  light  as  if  it 
had  happened  on  board  the  ihip  itfelf.  This  was  determined  ih 
Felly  V,  The  Royal  Exchange  Jiffurance  Company. .  Then  if  thefe 
provifions  be  infured  as  part  of  the  out-fit  of  the  ihip,  and  they 
were  coufumed  by  one  of  the  perils  infured  againft,  there  is  an 

5  end 
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wd  of  the  queftion }  ^  lofs  has  happened  within  the  meaning  of  C  H  A  p« 
the  policy;  and  oonfequentlj  the  defendant  is  liable.    Bat  it        ''* 
w^s  laid  in  the  argumentj  that  the  inftant  any  of  the  proviGon$ 
vere  confumed  on  board,  there  could  not  be  a  total  lofs ;  bat 
the  (hort  anfwer  to  that, is,  that  that  comes  within  the  wear  and 
tear  of  the  (hip,  and  it  might  as  well  be  faid  that  if  a  maft  were 
^  little  injured  there  could  not  be  a  total  lofs.     if  this  dccifioa 
were  to  militate  againft  any  determination,  or  even  aa  Mief 
diSfumi  of  Lord  Mansfield^  I  (hould  have  luefitated  for  fome  time  ^ 
before  I  delivered  my  opinion. '   But  the  cafe  of  Roirrtjon  r* 
JSiper  is  clearly  diftinguifhahle  from  the  prefent ;  here  the  goods 
^  were  confumed  by  an  accident  hj  fire  on  board  the  (hip,  (for  the 
ifland  was  for  this  purpofe  equivalent  to  the  (hip,)  and  within 
the  meaning  of  the  policy  of  infurance ;  but  in  that  ca(e  they 
were  confumed  bj  the  Negrofs  during  a  detetrtion  of  the  (hip.*' 

Mr.  Juftice  4fihurjl.^^^^  The  cafe  cited  is  not  like  the  pre- 
fent, for  the  reafon  given }  and  I  thidk  that  this  lofs  comes 
within  the  terms  of  the  policy.  It  is  an  undertaking  to  infure 
againft  all  accidents  which  will  prevent  the  provifions  being  ap« 
plied  to  the  purpofe  for  which  they  were  intended.  Thefe  pro« 
vifions  were  part  of  the  out -fit;  they  were  confumed  by  fire^ 
(one. of  the  accidents  againft  which  the  defendant  infured,}  and 
f:onfequently  could  not  be  applied  tq  the  purpofe  for  which  they 
were  put  on  board." 

Mr.  Juftice  Bulkr.'^^*  I  am  clearly  of  opinion  that  the  under- 
writers  on  the  body  and  furniture  of  the  (hip  are  liable  to  pay 
the  amount  of   thefe  provifions,  which  were  bought  to  replace 
thofe  which  were  confumed  by  an  accident  within  the  meaning 
of  the  policy.     Without  commenting  on  the  words  of  the  poli* 
cy,  it  is  fufficient  to  fay,  that  a  policy  of  aflurance  has  at  all  times 
•  been  confidered  in  courts  of  law  as  an  abfurd  and  incoherent  in« 
ftrument ;  but  it  is  founded  on  ufage,  and  muft  be  governed  and 
conftrued  by  ufage.     Now  it  is  pcrfeflly  clear  that  in  every  in* 
ftance,  'where  lofies  have  been  fettled,  the  provifions  put  on 
board  the  vefiTel  when  (he  failed,  have  been  confidered  as  part  of 
the  (hip.    The  value  is  taken  in  this  way;  the  underwriters  have 
a  right  to  go  and  fee  the  (hip,  tp  examine  the  value  of  the  hull^ 
the  mafts,  and  the  provifions ;  the  value  of  the' (hip  alone  com* 
prehends  all  thefe  articles ;  but  though  the  underwriters  have  a 
right  to  examine  the  fliip  itfclf,  in  point  of  faii  they  do  not,  bc- 

caufe 


7«  OF  THE   CONSTRUCTION. 

CHAP,  caafe  they  know^  from  eiperience,  the  quantitj  of  provxiions 

^*] ^  neceilary  for  the  crew  for  the  intended  voyage ;  and  if  that  Talae 

be  dated  to  them  in  the  ordinary  way^  they  fign  their  nadies  im«> 
mediately  without  making  further  enquiries.    Then  if  the  pro* 
▼ifiona  be  included  in  a  policy  on  the  fliip,  and  the  fhip  and  a8 
the  proTifions  be  loft,  the  underwriters  muft  make  good  the 
whole  lofsy  whether  it  be  a  valued  or  an  open  policy.     But  it 
i»g  been  faid  that,  if  an  accident  happen  after  fome  of  the  pro* 
vifiona  are  confirmed,  the  underwriters  are  entitled  toa  dedu£tion 
to  the  amount  of  fuch  proviCons :  I  will  anfwer  this,  firft,  as  the 
argument  applies  to  a  valued^  and  then  to  an  open  policy.    As 
to  the  firft  ;  from  the  nature  of  the  policy,  the  proTifions  art 
sot  infuved  againft  aH  events ;  they  are  only  infnred  againft  par* 
ricuhr  xifks.    Again,  there  is  nothing  from  which  there  can  be 
iaivage  ;  if  the  body  of  the  (hip.  and  every  thmg  on  boar4  be 
junk,  or  burned,  there  can  be  no  falvage.    And,  in  the  cafe  of 
an  open  policy,  the  infure^  muft  prove  by  evidence  what  was^ 
Ihe  value  of  the  whole,  and  then  the  fame  reafons  apply  asia 
the  ^afc  of  a  yahied  policy. '   With  rcfpcdl  to  the  cafe  of  Robert^ 
Jbn  v.  ^uuer^  which  has  been  relied  on :  I  tliought  at  firft  that  it 
applied  ftrongly  to  the  prefent ;  and  if  I  ftill  entertained  the  fame 
•pinion,  I  would  not,  on  account  of  any  ufage  to  the  contrary 
among  undefwrtters,  overturn  a  folemn  determination  of  thia 
court :  but  that  cafe,  and  the  two  others  there  mentioned,  arc 
clearly  diftinguifliable  from  the  prefent.     In  all  thofe  the  infured 
wifhed  to  charge  the  underwriters  with  the  amount  of  the  pro 
▼ifions  confumed,  during  the  time  when  the  (hips  were  detained;. 
Of  thofe  therefore  it  is  fufficient  to  fay,  that  an  infunuice  is  on, 
the  Jbip  for  the  voyage :  but,  during  a  detention^  the  (hip  is'not 
proceeding ;  and  therefore  the  underwriters  are  not  liable.    Thig. 
cafe  alfo  differs  from  that  of'  Rohertfoft  v.  Emftr  in  another  cii^- 
comftance ;  there  the  provi(]ons  were  confumed  by  the  daves  ou 
board,  and  not  by  the  (hip's  crew,  and  the  (laves  are  con(idered 
as  part  of  the  cargo.    The  words  of  Lord  MansjUli  in  that 
cafe  muft  be  taken  with  a  reference  to  the  cafe  then  before  him. 
He  was  then  fpeaking  of  a  charge  for  provi(ions  ufed  during  the 
^detention  of  the  (hip,  and  for  the  maintenance  of  the  (laves ;  and 
he  faid,  <*  there  is  no  authority  to  (hew  that,  on  this  policy,  the 
«  infured  can  recover  {ox  fuch  a  hfs :  but  it  is  contrary  to  the 
«•  conftant  prafticc."    Then  he  proceeded  to  fay,  on  a  policy: 
on  a  (hip>  failors'  wages  or  proviGons  are  never  allowed  in  fe^« 
cCng  the  damages.    Now,  even  if  thofe  latter  words  be  taken  int 

their 
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ikmt  general  fenfe,  and  not  confined  to  the  cafe  immediately  chap. 

before  the  ooart,  thej  are  accurate ;  for  «  provlfions"  eo  nomine        ^* 

arc  not  taken  into  confideration.    In  general,  the  captain  of  a 

Ihip  takes  on  board  provifions  fufRcient  for  the  voyage ;  and  if  - 

he  be  detained  in  any  port»  and  he  be  a  prudent  man,  he  will 

not  ufe  what  are  called  the  (hip's  ftores  during  his  detention,  but 

he  will  buy  others  IFor  immediate  confumption,  during  the  detcn- 

tlon,  becaufe  he  cannot  but  know  that  be  has  the  fame  4ength 

of  voyage  to  perform  that  he  had  before  he  was  detained:  it 

makes  no  difference  however  to  the  underwriters  whether  he  do 

fo  or  not;  for  if  the  captain  be  obliged  topurchafe  other  ftores 

for  the  Tcmamder  of  the  voyage,  the  underwriters  are  not  an- 

fwerable  for  thefe,  but  only  fot  thofe  which  were  on  board  at 

the  time  of  the  infurance,  fince  they  only  formed  a  part  of  the 

value  of  the  fliip.    On  the  whole,  therefore,  I  am  of  opinion, 

that  there  fliould  be  no  new  trial.    The  cafes  cited  are  diftin- 

gHiJhable  from  the  prefent :  the  ufage  of  merchants,  as  to  the 

conftruAion  of  thefe  inftruments,  ftands  unimpcachcd,   and 

dierefore  it  muft  prevail  in  this  cafe.'* 

Mr.  Juakc  Gn/i  agreed,  and  the  rule  was  difchargcd. 

In  an  infurance  upon  a  Greenland  (hip,  it  became  a  queftion,  Holfcin.  ^ 
Whether  the  lines  and  tackle  employed  in  the  fifiiery  in  thofe  fcas  **»<=''«'4"f» 
could  be  recovered  under  a  policy  made  upon  tAeJiip,  tackU.ani  m  cJ-"ut 
furniture^  kc.     This  cafe  came  before  the  court,  upon  a  motion 
for  a  new  trial,  and  the  judges  were  unanimoufly  of  opinion, 
that  they  were  not  protcacd  by  the  policy,  not  being  part  of  the 
fil^t  tackle  or  furniture. 

It  it  alio  neceffary,  in  order  to  entitle  the  infured  to  recover, 
diat  the  lofs  which  has  happened  be  a  direa  and  immediate 
confequence  of  the  peril  infured,  and  not  a  remote  one.  This 
dodrine  was  laid  down  in  a  cafe  before  Lord  MattsfieU,zni  the 
decifion  of  the  jury  was  agreeable  to  the  principle  ^ated  by  the 
Oaiefjuftlc^.  ' 

it  was  an  aftion  on  a  policy  of  infurance  «  at  and  from  Brif  ^«*»«»o". 
^ta  to  At  cozfioi  Africa,  during  her  ftay  and  trade  there,  t"  Va^ 
f«  and  from  thence  to  her  port  or  ports  of  difcharge  is  the  JVeff  y^^'  ■'^• 

O  J       Rep.  p.  1 30, 

to  df.  H.tt!«r<n  ».,RcWnfta.  Ch.^  m  AbM4«.««,t ,  *n4  j  not  Z^futi^'u 

"  Indies"  ■  ■*    ■ 
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c  H  A  p.  «  Indiis^*    There  was  %  memorandum  on  the  poUcf »  **  that 
^''        *'  the  aflurers  are  not  to  pay  any  lofs  that  may  happen  in  boat$ 
<<  during  the  voyage,  (mortality  by  naturaTdeath  excepted,)  and 
*'  ikot  to  pay  for  mortality  by  mutiny,  unlefs  the  fame  amount 
'<  to  xoA  pit  cent,  to  be  computed  on  the  firft  coft  of  the  Oiip, 
*(  out-fir,  and  cargo,  valuing*  negroes  fo  loft  at  35/.  per  head.^ 
The  demand  upon  the  policy  was  the  lofs  of  a  great  many  flaves 
by  mutiny.    The  evidence  of  the  captain  was,  that  he  had  (hip* 
ped  225  prime  flaves  on  board ;  that  on  the  3d  of  May,^  before 
he  failed  from  the  coaft  of  Africa^  an  infurre£lion  was  attempted  \ 
that  the  women  feized  him  on  the  quarter  deck,  and  endea- 
voured to  throw  him  overboard^  but  he  was  rcfcued  by  the 
crew  \  that  the  women  and  fome  men  threw  themfelves  down 
the  hatchway,  and  were  much  bruifed.     That  he  fent  the  ring- 
leader on  (hore,  and  twelve  men  and  a  woman  afterwards  died 
of  thofe  bruifes,  and  from  abftinence  :  that  on  the  aid  of  May 
there  was  a  general  infurredion,  the  crew  were  forced  to  fire 
upon  the  flaves,  and  attack  them  with  weapons,  it  being  a  cafe 
of  imminent  neceffity.     Several  flaves  took  to  the  (hip's  (ides* 
and  hung  down  in  the  water  by  the  chains  and  ropes,  fome  for 
about  a  quarter  of  an  hour,  three  were  killed  by  firing,  atid 
t^ree  were  drowned,  the  reft  were  taken  in,  but  they  were  too 
hx  gone  to  be  recovered;  many  of  them  were  dcfperately  bruifed» 
many  died  in  confeqoence  of  the  wounds  they  had  received  from 
the  firing  during  the  mutiny,  fome  from  fwallowing  fait  water,  , 
fome  from'cliagrin  at  their  difappointment,  and  from  abftinence ; 
feveral  of  fluxes  and  fevers  ;  in  all  to  the  amount  of  55.    The 
underwriter  had  paid  at  the  rate  of  15  per  cent,  for  19,  ^^ 
were  either  killed  during  the  mutiny,  or  had  afterwards  died  of 
tlKir  wounds.    Another  confequential  damage  was  ftated,  that 
the  mutiny  had  le(rened  the  remaining  flaves  in  the  eftimation  of 
the  planters,  and  reduced  their  price. 

Lotd'  Mantfield  f;!lid,  '<.As  to  the  latter  lofs,  I  think  the  on* 
derwriter  is  not  anfwerablc  for  the  lofs  of  the  market,  or  the. 
price  of  it :  that  is  a  remote  confequence,  and  not  wit^  any 
peril  infured  againft  by  the  policy.. 

««  The  queftion  for  the  jury  will  be.  Whether  any  of  thof« 
who  died  by  a\iy  other  means,  except  by  being  fired  upon,  or 
in  confequetlec  of  the  wounds  atid  bruifes  which  they  received 

during 
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^tiring  the  ftragfgle»  arc  within  the  meaning  of  the  policy  which  ^  ha  p. 
infures  againft  damage  by  mutiny  ?  This  policy  is  in  the  com- 
mon forrn^  and  if  it  were  not  for  the  memorandum^  I  (hould  (zj, 
the  cafe  Mras  not  within  the  inftrument.  But  as  it  now  (lands  it 
is  very  clear,  that  thofe  who  were  killed  by  the  firmgt  or  died 
in  confequence  of  their  wounds,  are  within  the  policy ;  the 
other  complicated  cafes  mud  be  left  to  the  jury.  The  fiift  clafs* 
fuch  as  were  killed  in  the  fray,  certainly  come  within  the  mean*  > 
\ng  of  the  policy ;  and  the  fecond  clafs  alfo,  thofe  who  ditd  of 
the  wounds  they  received.  The  third  chfs  are»  I  thinks  as 
clearly  not  within  it^  fuch  as  being  baffled  in  their  attempts^  in 
defpair  chofe  a  mode  of  death,  by  fading,  or  died  through  de* 
(pondency :  that  is  not  mortality  by  mutiny,  but  the  reverfe,  for 
it  is  hj failure  rf  mutiny..  The  great  clafs  are  fuch  as  received 
fome  hurt  by  the  mutiny,  but  not  mortal,  and  died  afterwards 
oi .  other  caules,  as  thofe  who  fwallowed  water,  jumped  over* 
boards  ^r.    This  is  the  great  point.'' 

The  jtti^  found,,  that  all  who  were  killed  in  the  mutiny,  or 
died  pf  their  wound8>  were  to  be  paid  for.  That  all  thofe  wh9 
died  of  their  bruifes,  which  they  received  in  the  mutiny,  though 
accompanied  with  other  caufes  were  to  be  paid  for.  That  all 
who  bs4  fwallowed  fait  water,  and  died  in  confequence  thereof, 
or  who  leaped  into  the  iea^  a^nd  hung  upon  the  fides  of  the  (hip, 
without  being  othemrife  bruifed^  or  who  died  of  chagrin,  were 
not  to  be  p;ud  for. 

In  the  Gonftrtt£lioa  of  policies  of  infurance  for  time  \a)^ 
which  are  very  frequent,  the  fame  liberality,  equity,  and  good 
(enfe,  have  always  preyailed,  as  in  all  other  infurances :  and  th^ 
courts  have  gone,  as  far  as  poffible>  to  decide  according  to  the 
mtentioti  of  the  parties. 

In  an  a&ion  on  a  policy  of  infurance  on  the  (hip  Man.  a  let*  Syerian*] 
tjar  of  marque,  the  words  of  the  policy  were,  •«  at  and  from  Bridge, 
«*  Liverfpol  to  Antigua,  wtb  libtrty  to  cruife  Jin  wieks^  and  to  ^^^^  ^^" 
^  scturQ  to  hfhnd,  or  Falmoutf>,  or  Milford,  with  4iny  prize  o|^ 

{a)  By  die  a^  of  35  Gta  III.  t,  6j«  f.  is.  no  policy  upoa  any  fliip^or 
Inttcdl  dmsiti,  IImU  te  nidc  for  aay  loogtr  tcnn  thJo  (Wcivs  calmdtr  iRoiitbs.    See 
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CHAP.  €€  prizes/'  The  (hip  having  been  taken,  this  action  was  brought^ 
'     .  and  came  on  to  be  tried  before  Mr.  Baron  Hotham  at  Lancafier^ 
when  a  rerdiA  was  found  fdr  the  plaintiffs* 

Upon  a  motion  for  a  new  trial,  the  material  parts  of  the  evi* 
dcncc  were,  that  the  policy  was  made  on  the  9th  of  Fahruarj 
1779,  and  there  was  no  time  fixed  in  it  for  the  commencement, 
or  the  duration  of  the  voTage*  The  captain  of  the  ihip,  being 
called  on  the  part  of  the  plaintiffs,  fwore  that  he  in  fad  failed 
ftora  Liverpool  on  the  aSth  of  February  ;  he  was  five  days  before 
he  cleared  the  land ;  and  be  proceeded  on  his  diredt  voyage  till 
the  14th  of  M^arch^  chafing,  however,  at  different  times,  froip 
the  7th  to  the  14th,  at  which  time  he  began  hb  cruife,  giving 
notice  thereof  to  the  crew,  and  ordering  a  minute  of  it  to  be  en- 
tered in  the  log-book,  which  was  done.  From  the  i4thof  Jliarr£, 
be  continued  cruifing  about  the  fame  latitude  till  the  17th  or 
1 8th  of  April:  when  he  difcontinued  the  cruife,  of  whkh  he 
alfo  gave  notice,  intending  to  go  to  the  BurUngs^  off  Lijbw^  ia 
the  courfe  of  his  voyage.  On  the  23d  he  renewed  the  cruife, 
of  which  he  gave  notice  as  before,  and  ordered  a  minute,  to 
that  purpofc,  to  be  entered  in  the  log-book.  From  that  time  he 
continued  cruifing  till  the  28th  oJF  Aprils  when  he  was  taken  by 
an  American  privateer.  Many  witnefles  were  examined;  lome  of 
whom  thought,  that  the  liberty  of  Cruifing  given  by  the  policy, 
meant  fix  fucceflive  weeks ;  others  conceived,  that  if  the  fepa- 
rate  times  of  cruifing,  when  added  together,  Ihould  not  ex- 
ceed the  fpace  of  fix  weeks,  the  terms  of  the  infttrance.wo^ld 
be  complied  ^ith :  but  none  of  them  could  prove  any  ufage,  as 
none  of  the  witneiTes  ever  knew  a  cafe  ezaAly  circumftanced 
like  the  prefent. 

Lord  Mansfield — "  This  was  m  erely  a  queRion  of  conftnic-^ 
tion,  on  the  face  of  the  policy,  and  unlefs  a  ufage  could  have 
been  (hewn  in  favour  of  this  defultory  cruifing,  calling  witnefles 
to  fupport  it,  was  calling  them  to  fwear  to  mere  opinion* 
None  of  thofe  produced  knew  of  any  inffance  %  and  therefore, 
their  evidence  ought  not  to  have  been  received*  Yet,  I  dare 
fay,  their  teftimony  had  great  weight. with. the  jury.  The  mean- 
ing  of  words  depends  upon  the  fubje£l.  The  inftrujiions  were 
xiot  read,  but  they  (hew  the  meaning  very  clearlyi  for  dxey  run 

thus: 
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tKiis:  **  To  cruifc  fix  wccksi  and  then  proceed  to  Antigua.*^  chap. 
There  can  be  no  general  rule.  Here  the  fubjed  matter,  in  my  '  '*  ^ 
Opinion,  is  decifive  to  (hew,  that  the  fix  weeks  meant  one  con. 
tinned  period  of  time*  A  cruife  is  a  well  kpown  expreflion  for 
a  connected  portion  of  time.  There  are  frequently  articles  for 
a  month's  cruife,  a  fix  weeks'  cruife,  istc.  Such -a  liberty,  as  in 
this  cafe,  to  a  letter  of  marque,  is  an  excufe  for  a  deviation.  But 
what  was  contended  for  by  the  plaintifi^s  i^  impoflible  in  pra£lice* 
Suppofe  the  (hip  returns  direBly  baci^  cruifing  for  the  fpace  of  a 
week.  She  maj  then  perhaps  take  three  weeks  to  return  to 
whcie  flie  had. been.  Can  (he  then  renew  the  cruife,  return 
again,  and  fo  rejpeatedly  ?  The  voyage,  in  that  way,  might 
lad  for  years.  But  the  true  meaning  is,  <*  I  will  excufe  a  de* 
*<  viation  for  fix  weeks/'   The  inftrudtions,  although  it  happens 

they  were  not  read,  ftrike  me  much.  Another  argument :  Six 
weeks  is  a  continuation,  a  congregate  denomination  of  time.  If 
they  had  meant  feparate  days,  they  would  have  faid  forty- two 
days."    The  rule  for  a  new  trial  was  made  abfolute. 

Having  faid  thus  much  of  conftru6i!on  in  general,  by  which 
it  appears,  that  the  material  rules  to  be  adhered  to,  are  the  in« ' 
tcntion  •f  the  parties  entering  into  the  contra£l,  and  the  ufage 
of  trade  %  it  will  be  proper  to  confider  more  particularly,  what 
(hall  be  conftrued  a  lofs  within  the  meaning  of ^he  policy.  This 
mode  of  treating  the  fubje£t  naturally  leads  .us  to  confider  lofies 
by  perils  of  the  fea ;  lofies  by  capture,  and  by  detention  of  princcg 
or  people ;  and  lofles  by  the  barratry  of  the  mafters  or  mariners ; 
which  are  (be  great  divifions  of  perils  infured,  and  which'  will 
furni(h  materials  for  the  three  following  chapters* 


I 
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CHAPTER   THE   THIRD. 

Of  Loffes  by  Perils  of  the  Sea# 


^  ^lu  ^'   'T*^^  ftrbjca  matter  of  this  chapter  maj  be  reduced  to  a 
^      J*     i    ^    very  fmall  compafs ;  as  very  few  queftions  have  ever  been 
agitated  in  the  Engli/b  courts  of  law  upon  this  point.    It  may, 
in  general,  be  faidi  that  every  thing  which  happens  to  a  (hip> 
in  the  courfe  of  her  voyage,  by  the  immediate  a^  of  God»  with- 
out the  intervention  of  human  agencyi  is. a  peril  of  the  fea« 
1  s&owcf     'Z'hus  in  an  infurance  againft  perils  of  the  fea,  every  accident 
3»3t  happening  by  the  violence  of  wind  or  waveSf  by  thunder  and 

ifolelf!  lightening,  by  driving  againft  rocks,  by  the,  ftranding  of  the  frip, 
€>r  by  any  other  violence  which  human  prutknce  could  not  fore- 
fee,  nor  human  ftrength  refift,  may  be  confidered  as  a  lofs  with* 
HI  the  meaning  of  fuch  a  policy ;  and  the  infurcr  muft  anfwer 
for  all  damngea  fnftained,  in  conlequence  of  fuch  accident. 
But  If  a  (hip  be  driven  by  (Irefs  of  weather  on  an  enemy's  coaft,. 
and  is  there  captured,  it  is  a  h^fs  by  capture,  and  not  by  perila 
f^mnT.  fA  the  fea.  This  was  ruled  by  Lord  Kenyon  in  an  a£lion.  on  a. 
PeTu%i».  policy  againft  capture  only,  and  the  flrip  was  driven  by  a  hard 
gait  of  wind  on  the  coaft  of  France^  and  was  there  c^tured,bt|t 
fhe  did  not  receive  any  damage  by  the  wind*  Lord  KenvfotK  faid^ 
this  was  clearly  a  lofs  by  capture,  for  had  (he  been  driven  on- 
any  other  coaft  than  that  of  an  enemy,  (he  would  have  been  m 
pcrfeQ  fafety.    The  plaintiff  had  a  verdiA  («}. 

I  Mag.  51.        Ijt  C2|fe3  where  the  lofs  is  not  total,  but  only  partial,  arifing 
^  '       -w     from  a  leak,  from  the  ftranding  of  the  &ip,  or  from  the  lofs  of 

Ko^gfan  T.  (tf)  In  moving  a  fttp  from  ont  {>art  of  a  barbosr  to  toother,  it  becinie  oeceflary  to  fend 

Malcoin),       ^^^  Q^  ^^  ^^^  QQ  ^Qf^  tQ  itaSii^  fad  a  new  line,  and  to  catt  .off  a  rope,  by  which  the 

*  5  "     ^^*'  ikip  wai  made  faft,  ihofe  two  men  being  immfdiately  imprefled  and  carried  away,  and 

not  being  allowed  by  the  pitfs-gang  to  cad  off  the  rope  in  qocftion,  the  ihip  in  coofe* 

^•ence  thereof  went  afliore,  and  «-ai  loft.  Mr.  JoAicc  Huth^  Mr.  Juftice  J^oalf,  aad 

Mr.  Jttflice  Cbambre,  ht\i  tbit  to  be^ofs  by  perils  of  the  (ca  wichiA  the  ^Jicx,coa» 

4c^y  to  the  opinion  of  Lord  Chief  Ju^  MdfifiU. 
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her  mafts,  cablesi  or  rigging,  the  tnfurers  upon  the  cargo  are  C  H  a  F« 
liable  to  reftore  the  valae  of  all  the  damaged  goods,  and  the  un- 
derwriter upon  the  (hip  is  alfo  anfwerable  for  all  the  injury 
which  flie  has  faftained* 

In  charter  parties,  if  the  vefiel  freighted  was  robbed  or  taken  «  roO.  aWv 
by  pirates,  that  was  held  to  be  a  lofs  within  the'  ineaning  of  the  J5^^^'  ^* 
words  «  perils  of  the  f(A."    It  is  alfo  faid»  that  the  fame  rule  of  bacch^  ^. 
cenftmfkioR  prevails  as  to  policies  of  infurance.    That  poi&bly 
might,  and  would  be  the  true  conftra£lion  upon  thofe  words ; 
but  a»it  is  now  the  uaiverfaTcuftom  to  infure  againft  the  attacks 
of  pirates»  by  exprefs  words  inferted  in  thr  policy,  that  queftioa 
can  now  hardly  arife. 

Although  the  couits  in  this  cafe,  as  in  all  others,  will  endei* 
vottr  to  give  cffcCt  to  this  fpecies  of  contrail,  by  a  liberal  and 
equitable  conftruQion ;  yet  they  will  be  cautious  not  to  extend 
the  principle  (o  far,  as  to  fay,  that  the  af^s  of  the  parties  {hall 
be  made  to  dperate  beyond  thehr  intention  \  and  therefore  thej 
will  attend  to  the  words  of  the  contract,  and  fee  that  tlie  lofs* 
which  is  proved  to  have  happened,  is  really  one  of  thofe  rifles 
againft  which  tHe  underwrite^  has  infured. 

A^  aftion  was  brought  upon  a  policy  of  infuT&nce  for  the  ^r  r  ▼ 
^alue  of  certain  flavcs,  infured  by  that  policy.  The  declaration  Gibsn, 
ftated;  "  that  by  perils  of  thefca,  contrary  winds,  currents,  and  ^VcJ^^inl 
<'  other  misfortunes,  the  voyage  was  fd  much  retarded,  that  a 
**  fufficient  quantity  of  water  did  not  remain  for  the  fupport  of 
**  the  flaves,  and  other  people  on  board,  and  that  certain  of  the 
^*  Saves,  mentioned  in  the  declaration,  perllhed  for  want  of 
««  water/*  The  fafts,  appearing  in  evidence,  were,  that  the 
(hip,  being  bound  from  Guinea  to  Jamaica^  had  miifed  the  ifland^ 
and  the  crew  were  reduced  to  great  diftrefs  for  want  of  water: 
that  the  captain  confulted  with  the  crew^  and  it  was  unanimoufly 
agreed  upon  that  fome  of  the  flaves  fhould  be  thrown  overboard, 
in  order  to  preferve  the  red  :  that  at  the  time  this  refolution  wias 
formed,  there  remained  but  One  day*s  full  allowance  of  water, 
M  two  quarts /fr  man.  The  jury,  upon  this  evidence,  found  a 
fMiA  for  the  pl'aintifF,  with  damages  at  30/.  a  head  for  every 
Save  throtvd'  overboard. 

3^  9  Jkmom 
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CHAP.       A  motion  was  afterwards  made  for  a  new  trials  uponth^* 
^    "^*        ground,  that  this  was  not  a  lofs  by  perils  of  the  fea* 

Lord  Mansfield. — <<  This  is  a  very  oncommon  cafci  and  d^- 
ferves  a  further  confuleration.  There  is  great  weight*  in  the  ob- 
jcQion,  that  the  lofs  is  ftated^  by  the  declaration,  to  have  arifen 
from  the  perils  of  the  fea,  and  that  the  currents,  lie*  had  made 
the  (hip  ibul  and  leaky.  Now  does  it  appear  by  evidence,  that 
the  fliip  was  foul  and  leaky  ?  On  the  contrary,  the  lofs  happened 
by  rtiillaking  Jamaica  for  another  place,  fiefides,  a  fa£l  has 
been  mentioned  by  the  counfel  of  throwing  fome  overboard 
after  the  rain  fell,  a  fadt  which  is  nfOt  agreed  on  by  both  fides* 
though  a  very  material  one.'* 

Mr.  Juftjce  Buller. — *^TTie  declaration  docs  not,  In  any  part 
of  it,  (late  the  lofs,  which  has  been  the  occa(}on  of  thisde* 
mand  ;  and  it  would  be  very  mifchievouSt  if  wc  were  to  olrer- 
turn  this  objedion.  Suppofe,  for  a  montent,  that  the  under* 
writers,  in  fome  cafes,  are  liable  for  the  miftakc  of  the  captatOf 
yet,  if  they  ate  not  liable  in  others,  the  nature  of  the  lofs  muft 
be  (lated  in  the  cleclaration,  that  the  defendant  may  have  an 
opportunity  of  moving  in  arreft  of  judgment,  if  it  be  not  fuffi* 
cientty  alleged.  '  But  it  would  be  impoflible  for  the  defendant 
in  this  cafe  to  move  in  arreft  of  judgment :  for  the  fads  of  the 
cafe,  as  proved,  are  different  from  thofe  jfta^ted  in  the  declaration* 
The  point  of  law  in  arreft  of  judgment  can  only  be  argued  from 
the  fa£ls  ftated  on  record ;  and  the  declaration  in  this  caA: 
ftatcs  the  lofs  of  the  plaintiff  to  have  happened  by  perils  of  the 
fea."  The  r<^Ie  for  a  new  trial  was  made  abfolutCi  on  payment 
of  cofts- 

TAtham  v.        So  In  a  more  modern  cafe,  in  an  infurance  upon  (laves  againft 

Hodisfon,      pel  Us  of  the  fea^  their  death  by  failure  of  fuflicient  and  fuitable 

Rep.  656.      provlfion,  though  that  failure  was  occadoned  by  extraordinary 

delay  in  the.  voyage  from  bad  and  ftormy  weather,  was  holdeii 

not  to  be  a  lofs  within  the  policy  by  perils  of  the  fea,  but 

a  lofs  by  natural  death,  which  cannot  .now  be  infured  againft 

Cncc  the  ftatutes  for  regulating  the  manner  of  carrying  flave$ 

oGfo  Til    ^^  5n/j^  .vefTcls  from  the  coaft  of  Africa^  by  ^h'tch  it  is  pre* 

c  1 1.  f.  s.     ^ided  that  no   lofs  or  damage  Jball  be  recoverable  §n  a  policy  an 

c.^80!^         occcunt  of  the  mQrtality '  of  flaves  by  natural  death  or  HI  treat- 

meni^ 
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ffient^  wr  againfi  hfs  hy  ihrovfing  overboard  of  Jlaves  on  any  account  CHAP. 
%ifbatfoeveri  &c.  "i- 

In  ;in  adion  on  a  policy  of  infurance  at  and  from  Saint  Bar*  ^*  ^°'  ^-  ** 
ihohme^v  to  the  coaft  of  Africa^  and  during  her  ftay  and  trade   J^«»WvParr, 
there  and  baqk  to  Saint  Barihohtnewy  it  was  attempted,  under  a  s»"t.  ahV 
count  for  a  loft  h^  perils  of  the  feuy  to  recover  for  a  totd  lofs  of  "*^-  *79^». 
the  fliip,  which  appeared  to  have  been  detlrdyed  by  a  fpccies  of 
worms  which  infclt  the  rivers  of  Africa,     An  intelligent  mer- 
chant fwqre,  that  he  had  known  many  in  fiances  of  this  fpecies  of 
Iqfsi  but  that  the  underwriters  had  invariably  refufed  to  pay. 
Lord  Kenyan^  upon  this  evidence,  and  the  unanimous  declara- 
tion of  the  jury,  decided  that  it  was  not  a  lofs  by  perils  of  the 
fea. 

If  a  (hip  has  been  miffing,  and  no  intelligence  received  of  her 
within  a  reafonable  time  after  (he  failed,  it  (hall  be  ;prefumed 
that  {he  has  foundered  at  fea. 

The  fliip  Charming  Peggy  was  infurcd  in  1739,  from  North  Crtenr. 
Carolifia  to  London^  wdth  a  warranty  againft  captures  and  feizures,  ^'jj'« "• 
and  in  an  a£) ion  the  lofs  was  laid  in  the  declaration  to  be  by  1199. 
finking  at  fea.  All  the  evidence  given  was,  that  (he  failed  out 
of  port  on  her  imcnded  voyage,  and  had  never  (ince  been  heard 
of.  Several  witne(res  proved,  that  in  fuch  a  cafe,  the  pr^^fump- 
tion  is)  that  (he  peri(hed  at  fea,  all  other  forts  of  loffes  being 
generally  heard  of.  It  was  infifted  for  the  defendant,  that  as 
captures  and  feizures  were  excepted^  it  lay  uppn  the  plaintiff  to 
prove,  that  the  lofs  happened  in  the  particular  manner  declared 
on.  But  Lord  Chief  Judice  Lee  faid,  it  would  be  unreafonabk 
to  expe£l  certain  evidence  of  fuch  a  lofs,  where  every  body  on 
b^ard  is  prefumed  to  be  drowned  :  and  all  that  can  be  required 
18  the  bcft  proof  the  nature  of  the  cafe  admits  of,  which  the 
plaintiff  has  given.  He  therefore  left  it  to  the  jury,  who  found 
according  to  the  plaintlfPs  declaration. 

The  fame  doflrine  was  held  in  a  more  modern  cafe  before  NewW  \. 
Jx>rd  Mansfield.  It  was  an*  aclion  of  covenant  on  a  deed,  in  the  ^•***»  ^*^' 
latqff  Qf  a  policy  of  infurance,  by  which  the  defendant  was  MThLimtt 

K  3  bound  i^'^^^^' 
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bound  to  jnAire  againft  anj  lofs  happening  before  the  joth  of 
November  1762^  free  from  arerage*  The  (hip  failed  from  Nevr 
caflU  to  Copenhagen^  which  is  ufually  about  ten  days  voyage' 
She  was  foon  after  taken  by  a  French  privateer,  but  ranfomed  \ 
and  (he  then  proceeded  on  her  voyage  to  Copenhagen  (as  was 
proved  by  the  ranfomers)  in  a  bad  condition.  She  was  never 
heard  of  afterwards^  though  all  due  diligence  had  been  afed ; 
and  fevcral  (hips,  which  failed  after  her^  were  proved  to  iiate 
anrived  fafe  at  Copenhagen. 

TiOxA  Mansfield  to\&  thejuryi  that  this  evidence  was  ji  fuffi- 
cient  ground  to  prcfume  that  (he  perifbed  at  fea,  unle(s  the 
contrary  appeared.  The  jury  accordingly  found  for  the  plain* 
tifis* 

I  have  not  been  :^ble  to  find  any  regulation  in  the^  law^  of 
Shglandi  or  the  ufage  of  ^  merchants  fixing  a  itmited  time» 
within  which  the  afTured  may  demand  payment  for  his  lofs^  in 
ofc  no  aocouptfr  arrive  of  the  (hip  upon  which  infurance  is 
made*  Indeed,  from  the  nature  of  the  thing,  what  (hall  be  a 
itafonable  time  in  fuch  cafes,  muft  always  depend  upon  a  variety 
of  obvious  cirqamftances.  I  underftand,  however,  a  pra£iice 
has  prevailed  among  infurers,  which  feems  reafonable  enougby 
that  a  (hip  (hall  be  deemed  ioft  if  not  heard  of  in  fix  montfat 
nfter  her  departure  (or  after  the  time  of  the  iaft  intelUgonce 
from  her)  for  any  part  of  Europe  i  and  in  twelve  months,  if  f<i|r 
a  greater  diftance.  The  only  objefiion  to  fuch  a  praflice  is» 
that  the  latter  period  does  not  feem  fufficient  in  India  voyage^ 
Bifk.  IS.  However,  that  w  a  matter  for  thl  infure]['s  confideration ;  aad 
even  if  he  fbould  pay  the  money  under  a  mift^kc,  fuppofing  the 
Videpoft.  jj^jp  j^j^  ^^^  j^  y^ally  is  not,  he  might,  as  we  (hall  fee  hcrc- 
'  after,  if  the  infured  were  unfiling  to  refund,  recover  it  back, 

in  an  adion  for  money  had  and  received  to  his  ufe. 

In  Spain  and  France,  this  matter,  however,  is  not  left  to  un- 
certainty *,  but  the  time,  within  which  fuch  hffes  may  be .  de* 
$UBffOM3j.  manded,  is  fixed  and  afcertained  by  exprefs  regulation^    Bf 
the  ordinances  of  the  former,  if  any  (hip  infufed  on  going  to, 
crcooung  from  the  bdits,  U  not  heard  of  in  a  year  and  a  half 

afitec 
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»fter  har  tieparture  from  the  port  where  (he  loaded)  It  h  declared  chap. 
that  (he  is,  and  (hall  be  deemed  loft :  by  thofe  of  the  latter  it  i&        "'* 
laid[|  that  if  the  infured  receive  no  news  of  his  (hip,  he  may,  at 
the  expiration  of  a  year  for  common  royages,  reckoning  from 
the  day  of  the  departure,  and  after  two  years  for  %ofe  at  s  Magens 
a  greater  diftance,  make  his  celTion  to  the  underwriters,  and  ^Lewi? '^ 
demand  payment^  without  being  obliged  to  produce  any  ccrti*  xiv.^r.  jr. 
^ate  of  the  lofs. 


aic-SSi 
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CHAPTER   THE    FOURTH, 
Of  LolTes  by  Capture  and  Detention  of  Princes, 


CAPTURE,  as  applied  to  the  fubjea  of  marine  Infurancejji 
may  be  faid  to  be  a  taking  of  the  (hips  or  goods  belonging 
to  the  fubjcds  of  ojie  country  by  thofc  of  another,  when  in  si 
ftate  of  public  war.  What  (hall  be  confidered  as  a  capture,  fct 
as  to  render  an  infurer  liable  under  a  policy  infuring  againd 
captures,  has  now  become  a  ^uefiion  of  very,  little  difficulty. 

m 

%  Burr.  694.       The  law  upon  this  fubjeft  is  pjcrfeflly  fettled  in  England  be- 
ift  point  in    tween  the  infurer  and  the  infured  ;  and  it  is  this,  that  the  Ihip  15^ 
thers. '     ~  to  be  Coiifidcred  as  loft  by  the  capture,  though  (he  be  never  con- 
demned at  all,  nor  carried  into  any  port  or  fleet  of  the  enemy  % 
and  the  infurer  muft  pay  the  value*     If,  after  a  condemnation^ 
the  Oiwner  recover  or  retake  her,  the  infurer  can  be  in  no  other 
condition  than  if  ihe  had  been  retaken  or  recovered  before  con-- 
demnation.    The  infurer  runs  the  rifl^  of  the  infured,  and  under- 
takes to  indemnify  ;  he  muft  therefore  bear  the  hfs  adually  fuf* 
tained,  and  can  be  liable  to  no  more/'   So  that  if,  after  con* 
demnation,  the  owner  recovers  the  ihip  in  her  complete  condi. 
tion,  but  has  paid  fafvagCj  or  been  at  any  expence  in  getting  her 
\>ack,  the  infurer  muft  pay  the  lofs  fo  a£luaUy  fuftained.     No 
%  Burt.  ^.6-  capture  by  the  enemy  can  be  fo  total  a  Idfs  as  to  leave  no  poffibi* 
Hty  of  recovery.    If  the  owner  himfelf  (hould  retake  at  any  time, 
ft9  9«o*  II.    be  will  be  entitled  \  and  by  late  a^s  of  parliament,  if  an  Etiglifb 
«.  s*'  ^  »4.  fliip  retake  the  veflel  captured,  either  before  or  after  condemna- 
c.  66.  f.  4».  tion,  the  ov^ner  is  entitled  to  reftitiUion  upon  ftated  falvage. 
This  chance  does  not,  however,  fufpend  the  demand  for  a  total 
lofs  upon  the  infurer :  but  juftice  is  done  by  putting;  hin^  in  the 
place  of  the  iofured^  in  cafe  of  a  re^pture. 

Thefe  principle^,  which  a^  ^ecable  to  the  idea^  of  foreigi^ 
W!iiter^j  were  fettled  by  J^Qrd  Mmsfitld^  and  the  whole  court  of 
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King's  Bench,  in.  Ghfs  againft  Withers^  (which  will  bi  cited  at  C  H  a  F. 
length  when  wc  come  to  treat  of  abandonment,)  and  which  have  ^     ^'    ^ 
never  finc«  been  difputed.    It  has  likewife  been  held,  that  where  rocc'i  ss« 
a  capture  has  been  made,  whether  it  be  legal  or  not,  the  Infurevs  |«^*  re- 
are  liable  for  the  charges  of  a  compromife  made  bond  fide^  to  Ref^ .  34. 
prevent  the  fliip  from  being  condemned  as  prise.    It  is  true,  the  ,$«„,€«!, ' 
only  cafe  I  have  been  able  to  find  where  this  point  came  direSly 
in  queftion  Is  a  mjtpriu;  note ;  but  when  we  conOder  the  high 
authority  from  which  this  dofirine  is  taken,  and  that  the  thing 
in  itfelf  is  not  at  all  repagnant  to  the  general  principles  of  the 
law  of  infurance,  it  certainly  has  a  claim  to  our  attention. 


It  was  an  aSion  on  a  policy  of  infurance  on  a  Dutch  fliip, 
called  the  Tyd,  and  its  cargo,  at  and  from  Saint  Eu/iatius  t#  ^  iRiacib 
Amjlerdamy  warranted  a  Dutch  (hip,  and  the  goods  Dutch  pro.  I^S* 
peity,  and  not  laden  in  any  French  port  in  the  WeJ}  IndU^.  The 
cargo  was  worth  1 2,000/.  and  was  infured  a|  a  premium  of 
fifteen  guineas  per  cent,  which  was  advanced  to  ihis  high  rate  on 
account  of  the  number  of  captures  made  by  the  JSnglt/b  of  neu- 
tral veflels^  on  fufpicion  of  illicit  trade,  and  the  detention  of 
thofe  veflels  by  the  proceedings  in  the  courts  of  admiralty.  The 
defendant  underwrote  82/.  of  the  plaintifF'Sf  for  a  premium  of  * 
12/.  18/.  ^d,  '  In  May  17581  the  ihip  was  at  Saint  MMftatiue 
taking  ia  her  cargo,  which  confided  gf  fugar  and  indigo,  and 
other  Stench  commodities,  which  were  put  on  board  her,  partiy 
put  of  barks  fronx  fca,  partly  from  the  (boie  of  the  tfland.  0|i 
the  1 8th  of  June  175^)  fiie  failed  on  her  vpyage  \  on  the  27th 
Ihe  was  taken  by  an  Englijh  privateer  and  carried  iatm  Porif- 
m^bm  On  the  1  ft  of  Augufi  the  failofs  were  examined  upon 
the  ftaqding  interrogatories  pre(cribed  by  the  (latute  29  G«s.  II» 
c.  34.  and  the  captain  entered  his  claini  xq  tbe  ^dn^i^altj  couru 
In  Octtber  i75S«the  claimants  weye  cited  to  fj^ecify  what  P^rt 
of  the  goods  was  taken  from  the  (hprc  of  &11V  ^ifiatiu^^  and 
what  from  the  barks.  Citation  w^s  continued  fron^  cqurt  t^ 
court  till  February  1 759,  when  an  interlocutory  decree  was  pro* 
pounced  for  the  contumacy  of  the  cl^inxants  in  not  fpecifying^^ 
^d  that  therefore  the  goods  fliould  be  prefumed  French  ^<^ 
petty.  There  was  an  appeal  to  the  lords  commiflionas  of  pri^es^t 
^ut  as  many  caufes  fiood  before  if|  as  the  market  was  Y^rj  h^rh^  . 
^  |s  the  ^aigo  y^  in  ^  ^nfl^^bk,  ^^  a|;em  o(  ^e  o^^noi 

agreed 
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agfced  with  the  captors  to  give  iittm  8oo/.  and  cofts,  to  obtain 
the  rererfal  of -the  fentencc.  The  reirerfal  was  had  by  confent^ 
andy  in  order  to  give  colts  to  the  captor,  it  was  decreed  by  con- 
fenc,  that  there  was  a  fufficient  caufe  for  feizure ;  and  there- 
upon colls  were  decreed  to  the  captors,  and  rellitution  of  the 
cargo  ta  the  owners  was  alfo  ordered-  The  (hip,  when  reftored^ 
proceeded  to  Atnflerdami  and  after  her  arrival  there,  the  Cham* 
bek-  of  Infurances  in  that  city  fettled  the  average  of.  the  plaintiff 
towards  the  lofs  ^d  expenccs  at  14/.  3/.  8^.  occafioned  by  the 
capture,  detention>  and  litigation  \  and  for  this  fttm  the  a£lion 
was  brought. 

(,.   •.  Lord  Mansfield. — ^^  The  firft  quellion  is.  Whether  this  was 

*.,  a  jufl^  capture  ?     Both  fentences  are  out  of  the  cafe,  bdng  done 

and'  utadone  by  confcnt.  The  capture  was  certainljr  wijuft. 
The  preteiV:e  was,,  that  part  of*  this  cargo  wai  pur  on  board  off 
Saint  Eujlatiusy  out  of  barks  fuppofed  to  come  from  the  Brifuh 
iflands,  and  not  loaded  immediately  from  the  fliore.  Thii  is 
now  a  fettled  point  by  the  Lords  of  Appeal,  to  be  the  fame 
thing  as  if  they  had  been  landed  Oit  the  Dutch  (hore,  and  then 
put  on  board  afterwards ;  b  which  cafe  there  is  no  colour  for 
feizure.  The  ri^e  is,  that  if  a  neutral^  (hip  trade  to  a  French 
'  colony,  with  all  the  privileges  oC  a  French  fliipi  and  is  thoa 
'adopted  and  naturalised,  it  muft  be  looked  upo^  as  a  French 
Aip,  and  is  liable  to  be  taken.  Not  fo,  if  fhe  have  only  Frend^ 
'produce  on  boird,  without  talung  it  in  at  a  French  ^ort ;  for  it 
mdy  be  purchafed  of  neutrals* 

<<  Second  queftion  is,  Whether  the  owners  have  aded  hnifiie 
and  uprightly,' as  men  a&ing  for  themfelves^  and  upon  a  reafon- 
aUe  footuig )  fo  as  to  make  the  expences  of  this  comprMiiib 
a  lofs  to  be  borne  by.  the  infurers.  The  order  ^df  the  judge  of 
the  Admiralty  to  fpecify  was  illegal,  d>ntrary  to  fhe  marine  law 
and  the  aQ  of  parliament,  which  is  only  declaratory  of  the  ma- 
rine law  $  becaufe  if  they  had  fpecified|  it  could  be  of  no  con* 
fequence,  according  to  the  rule  I  before  mentioned.  The  cap 
tors  were,  however,  in  (tofleflion  of  kVentenCe^  though  aft 
iinjuft  one :  aim  a  court  of  :ljppe*al  cannot,  or  feldom  does»  upoia 
a  reverfal,  give  cofts  or  damages;  which  bate  acotuedfubfequent 
to  the  original  featence  r  f  ot  thelc'damdgjBs  aiife  from  the  fault 
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4^  the  judge,  not  of  the  parties.    Under  all  thefe  circomftaticeSy  C  H  a  IP. 
therefore^  thp  owners  did  wifely  to  oflFcr  a  .compromife*    The  '    , 

cargo  was  worth  I2,ooo/.  the  appeal  was  hazardous }  the  delays 
certain.  The  Dfitcb  deputy  in  England  negotiated  the  compro* 
nife ; ,  the  Chamber  of  Commerce  at  Amfierdam  ratified  itj  and 
thought  it  reafonable.  Had  the  whole  Sentence  been  totally 
reverfed,  the  cofts  moft  have  fat  heavy  on  the  owners.  I  there* 
fore  think. the  infurers  liable  to  anfwer  this  average  lofSf  which 
wa§  fubmii ted  to  in  order  to  avoid  a  total  one/'  The  jury  found 
for  die  plaintiff,  agreeably  to  the  above  direflion  («)• 

By  the  poCtive  provIGons  of  two  aAs  of  parliament,  2'3fGeo. 
in.  f.  25.  and  33  Geo.  III.  c.  66.  f.  37,  3^,  and  39,  itts'de« 
clared  illegal  for  the  captains  or  owners  of  any  Brliijb  (hips  who 
are  captured^  to  ranfom  themfelves  from  the  eneitay,  and  the 
contrail  to  ranfom  is  not  only  declared  abfolutely  void,  but  th^ 
parties  entering  into  them  are  puniflied  by  fine.  And  by  a  ftill 
later  aft,  43  Geo.  III.  e.  160./.V34,  35,  and  36.  the  above  provi- 
fioiift  are  continued :  and  by  tne  3|d  Ktd.  if  any  captain  of  a 
privateer  (hall  agvee  to  ranfom  any  (nip,  or  cargo  taken  as  prizcy 
and  ihall  in  purfuanceof  fuch  agreement  fet  the  prize  at  liberty^ 
inftead  of  bringing  the  fame  iotp  the  ports  of  His  {^ajelly's  do- 
miniona»  unleis  in  a  cafe  of  extreme  nec^ffity  to  be  allowed  by 
the  court  of  Admiralty,  be  £ball  forfeit  his  letter  of  marque» 
and  (hall  fufier  fuch  penalties  of  fine  and  imprifonment^  as  the 
iaid  court  ^lall  adjudge.  It  would  follow  as  a  neccffary  eonfe** 
Alienee,  that  no  fum  paid  on  fuch  account  could  be  recovered 
from  the  underwriter^n 

Upon  this  principle  the  following  decifion  has  taken  place !  n^.  .    - 
The  (hip  Themis  was  infured  for  12  months,  and  during  that  Rockwood/ 
period  was  captured  and  carried  into  Bergen  in  Norway^  and  g^!""*^ 
tMnre  condemned  by  the  Freneb  conful.    After  this  fentence^  See  s.  c. 
the  fhip  waspult  up  to  publick  audlion  at  Bergen^  by  the  pub-  and  iS.oii 
lick  officer  of  the  court  of  Denmarlj  having  been  previoufly  ad-  ^^ 
verfifedf  and  was  re*purchafed  by  the  ageiit  of  the  plaintiff;  and 
for  this  repurchafe  money  the  plaintiff  tnfifted,  (if  not  entitled 
to  recover  as  for  a  total  lofs,}  he  was  at  all  events  ^titled  to  a 
verdift. 

(«)  WtjQm  V.  Gmm|>  3  Term  Rep^  477*  thii  cAfewat  quoted  wicbo«t  coatra* 
4iQ»»l  and  tlift[»ouit,ia  li)£^rt  ofwbkh  itwv  a4d«cedAiiiM  beld  accordiogl/. 

The 
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^y     ^       The  court  after  hearing  two  arguments,  were  unanimouflv 

*,     ^-  ^  of  opinion,  that  as  the  fentenceof  the  French  conful  in  a  neutral 

ififcuVs*  f  country  was  contrary  to  the  law  of  nations,  and   void,    th« 

thit  point,    property  never  was  deveded  out  of  the  original  owner;  and  that 

^^iV        therefore  the  money  paid  for  the  repurchafe  was  in  the  nature  of 

a  ranfom.     The  ranfom  a£ts  are  remedial  laws,  and  in  the  con^ 

ftnifiion  of  fuch  a£ls,  it  is  the  rule  to  extend  the  remedy  fo  as 

to  meet  thjc  mifchicf ;  and  the  legiflature  intended  to  prevent 

fuch  a  tranfa£tion  as  the  prefent  taking  place,  becaufe  it  would 

take  away  the  chance  of  recapture.    The  circumftances   of  this 

1)eing  done  by  an  agent y  at  an  auSlion^  and  on  land,  were  deemed 

immaterial,  the  adls  of  parlis^ment  not  having  d^fcribed  at  wb^t 

places,  or  in  what  form  a  ranfoni  is  prohibited|  but  having  prq* 

hibited  ranfpm  ^n  ^reneral  terms,  the  cafe  was  tbo^ght  to  come 

within  the  mifchiefs  againft  which  thofe  fts^u^s  wer^  oieant  t^ 

^uard. 

But  though  the  law  upon  the  fubjeS  of  capture  in  infurances 
18  fo  clearly  defined,  that  at  this  day  it  feems  almoft  impoffible 
to  raife  a  queftion,  yet  it  formerly  occaGoned  much  doubt  and 
litigation,  what  effcft  a  recapture  might  have  upon  this  kind  of 
^ontrafl:  \  an^  how  long  it  was  neceflary  for  goods  to  remain  in 
the  hand?  of  the  enemy,  in  order  to  devell  the  original  pro|irietQ^ 
pf  bis  property  in  cafe*  of  a  recaptur^t 

All  thcfe  doubts  are  now  enthrcly  removed,  and  can  nevef 

again  be  agitated  in  this  country,  between  an  infurer  and  infured : 

Lord  Mansfieldy  for  himfelf  and  his  brethren,  having  declared, 

»B«n  6      ***  8*^*"8  judgment  in  Gofs  v.  Withers^  that  thcfe  queftioni  could 

'  never  have  been  ftafted  ip  pQlicies  $(pon  real  intere/f,  becaufe,  as 

Vide  begin,  wc  have  feen,  they  never  could  h;|vc  varied  the  cafe.      But 

wng  of  ih«  ^^^^  policies  gave  rife  to  them  ;  for  it  was  negeffary  to  fet  up  a 

total  lofs,  as  between  third  perfons,  for  the  purpofc  of  theif 

'^  wager,  though  m  fa^  the  (hip  ws^s  fafe,  and  rcftored  to  the 

*Bofr.iio8.  ^^°^'-    ^^^  I4ord0iip  laid  down  the  fame  aoftrine  in  Hmtltm 

t^oioAh  y.  Mendes:  the  confequeiice  of  which  it,  that  as  wager  policies 

*•  ^''         ^rc  now  exprefsly  prohibited  by  (l;atute|  tl^efe  ^ueftions  caft 

never  arife  upon  a  policy  of  i^furance« 

«Bwr.693.      The  only*two|>offible  cafes^n  which  they  can  be  material 
ire  I  ift,  Bctwccp  the  ownfr  apd  a  neutral  perfon  who  hat 

l)pu|hi 
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Vottght  the  capture  from  the  enemy  J  and,   adiy,  Between  the  chap 
owner  and  recaptor :  But  whatever  r\ile  ought  to  be  followed  in  ^ 

fiarour  of  the  owner,  againft  a  recaptor  or  vendee,  it  can  no  way 
affeA  the  infurance  between  the  infurer  and  infured. 

Notwithftanding  thi$  point  is  now,  as  far  as  relates  to  our 
prefent  enquiry,  no  longer  a  fubje£t  of  uncertainty,  it  cannot 
but  afford  pleafure  to  the  mind|  and,  I  truft,  it  will  not  be  cop- 
fidcred  as  impertinent,  to  trace  the  opinion  of  foreign  writers 
upon  this  queftion,  and  to  ftate  briefly  feveral  cafes  which  have 
been  decided  in  our  courts  of  law  here,  upon  capture  and  re« 
capture^  previous  to  the  (latute  of  19  Geo.  II. 

< 
tt  feems  to  be  generally  agreed  by  foreigiuwriters,  that  it  is 

«ot  every  taking,and  fubfequeut  pofleflion  under  th^t  takings 
which  will  conftitute  a  capture  in  the  legal  fenfe  of  the  word, 

or  make  it  become  the  property  of  the  captor  ;  but  that  there 
m.uft  be  a  firm  pofleinon.  In  this  they  all  agree  y  but  what  (Iiall 
be  fuch  a  poiTcffion,  as  to  veft  the  abfolute  property  in  the  cap.' 
.tor,  is  fo  much  a  matter  of  doubt,  that  it  is  difficult  tp  find  two 
writers  of  the  fame  opinion.  Upon  this  fubje£l  various  lines 
have  been  drawn  by  arbitrary  rules,  partly  from  policy,  to  pre- 
sent too  eafy  difpofitions  to  neutrals ;  and  partly  from  equity 
to  extend  xht  jus  poflliminii  in  favour  of  the  owner.  And  it  is 
not  to  be  wondered  at,  thjit  there  is  fo  great  an  uncertainty  and  %  Bur%  695, 
variety  of  notions  amongft  the  writers  on  this  fubjefl,  about  fix- 
lYig  a  poGtive  boundary  by  the  mere  force  of  reafon,  where  the 
fubjed  matter  is  Jirbitrary,  and  not  the  objefl  of  reafon  alone* 

Grotiut  IS  of  opinion,  that  the  captor  (hall  be  faid  to  have  the  crotiui  dc 
property  in  him  as  foon  as  the  former  owner  (hall  have  loft  the  J^'ebeiiJ,       v 
hope  of  recovery  and  the  ability  to  purfue,  and  that  property  li?'^    " 
Ihall^then  be  faid  to  be  taken^   when  it  is  brought  within  the 
enemy^s  fortrefs.    Whence  it  follows  as  a  confequence,  that  in 
marine  captures,  the  capture,  (hal  be  deemed  complete  when 
the  (hips  or  goods  taken  ihall  be  brought  within  the  harbour  Or 
pons  of  the  enemy,  or  tONthat  place  where  their  whole  fleet  ig 
Rationed  j  for  then  the  recovery  maybe  defpaired  of.    But  by  a 
more  recent  law  introduced  among  the  jEwr^^ww  nations,  it  feems, 
that  that  only  is  deemed  a  capture  which  has  been  twenry-four 
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C  H  M  p.  hotirs'  in  the  pofieffion  of  the  captor.    The  former  part  of  thid 
^^V*^  opinion,  I  find|  was  adopted  in  a  cafe  in  MarcVs  Reports,  where 
MarcbfU^  it  IS  faid^  that  the  property  is  not  altered  unlefs  it  be  brought 
infra  prafidia  of  the  enemy :  and  fome  nations  have  made  twenty* 
fonrs  hours  quiet  pofl^ffion  by  the  enemy  the  criterion  of  their 
OnUofLew.  judgment.    Thus  by  the  ordinances  of  Lewis  the  fourteenth  it 
^^^    *  is  declared,  that  if  any  of  the  (hips  rf  French  fubjefts  be  retaken 
from  their  enemies,  after  having  been  twenty^four  hours  in  their 
hands  they  ibould  be  good  prize  :  and"  if  it  be  before  twenty- 
'     four  hours,  they  (hall  be  reftbred  to  the  owners,  with  all  that  is 
in  them,  and  one  third  (hall  be  given  to  the  (hip  that  retakes- 
Bynkerw.       them.    Bynkerjboek^  however,  ftates  the  opinion  of  Grftiuf,  con^ 
^  bL^'*"*^   troverts  it  with  much  ability,  and  feems  to  think,  that  the  ^>es 
lib.  I.  c.  4.    recilperandi  \%  the  ground  on  which  the  queftion  is  to  be  deci(ted. 
He  mentions  the  opinion  ofibme  writers,  < who.  think,  that  it'is 
aeceflliry  foi*  the  fliip  to  have  arrived  in  the  enemy's  port,  to 
have  been  condemned,  to  have  failed  out  again,  and  arrived  ia. 
a  friend's  port,  before  the  propertj  can  be  faid  to  be  changed* 
HoccttiNo*.  ii^at/j  rather  ftates  the  various  opinions  o^  others  than  aflert* 
66.  iBUck.  ^jjg  ^f  his  own;. but  he  feems  to  lean  to  the  idea,  that  it  isi 
neceflary  to  bring  the  (hip  within  the  confines  of  the  captor,  and 
to  keep  it  ther^  a  night  in  fafe  cuftody.     But,  as  was  (aid,  by. 
» B«rr.  694.  IjOxA  Mamjlel4i  all  thcfe  circumftanccs  are  very  arbitrary,  and 
therefore  are  generally  exploded.  - 


s  Bufr.  694* 


By  the  marine  law  of  England,  as  pradifed  in  the  court  of 
Admiralty  previous  to  the  pa(&ng  of  any  z€t  of  parliament, 
which  commanded  reftitution,  or  fixed  the  rate  of  falvage,  it 
was  held,  that  the  property  was  not  changed  fo  as  to  bar  the 
owner  in  favour  of  a  vendee  or  recaptor,  till  there  )xad  been  a 
fentence  of  condemnation.  Agreeably  to  this  principle,  judg- 
ment was  given  in  that  court,  decreeing  reftitution  of  a  (hip 
retaken  by  a  privateer,  though  (he  had  b^en  fourteen  weeks  in 
the  enemy's  poflcflTion.  Another  cafe  alfo,  up6n  the  fame  prin- 
ciple, was  decided  againft  the  vendee  after  a  long  poiTcffion,  two 
fales,  and  fcVcral  voyages. 

Thus  ftands  the  marine  bw  of  England,  by  which  it  appears^ 
tliat  the  jus  poflliminii  continues  till  condemnation,  which,  by 
the  aQs  of  parliament  about  to  be  quoted,  is  extcndctli  «nd  now* 
continues  for  ever.  -  ' 


r 
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•  Bf  the  ftatuces  of  the  13th  Geo^  IL  c.  4  and  39th  Gto^ll. 
c^  34.  (hips  or  veflels  of  his  Majefty's  fa|b]e£ls^  which  had  been* 
captured  by  the  enemy)  and  were  retaken,  either  by  men  of 
war  or  prtTateers,  were  decceed  to  be  -reftored  to  the  original 
owners,  upon  paying  for  falvage  the  fums  mentioned  .in  the 
ftattttesj  aiid  the  quantum  of  falTage  to  be  paid  to  pritateets  was 
made  to  depend  upon  the  length  of  tinie  which  the  recaptured- 
Tttflcl  had  been  in  the  enemy's  hand»;  fuch  falvagej  bowet^i 
never  being  allowed  to  exceed  a  moiety  of  the. value. 

« 

By  the  laft  prize  a£ts  this  di(tin£tbn  Is  aboliOied,  and  the  ratir  ^j  Geo  in. 
of  falrage  payable  in  all  cafes  is  fixed  to  one  eighth  of  the  valoei  J^  ^'^-  *^ 
if  the  recapture  is  made  by  any  of  his  Majefty's  (hips,  and  to  one '  c.  160. 
fixth,  if  by  a  privateer  or  other  (hip,  '•  ^^ 

The  words  are,  <<  that  if  ^ny  (hip  or  veflel,  or  boat  taken  a» 
**  prize,  or  any  goods  therein,  (hail  appear  and  be  proved,  in 
**  any  court  of  Admiralty  having  a  right  to  take  cognizance 
*'  thereof,  to  have  belonged  to  apy  of  his  maje(ly*s  fubje£ts  of 
•<  Grrat  Britain  Of»  Ireland,  or  any  of  the  dominions  and  tcrri* 
<*  tories  remaining  and  continilxng  under  his  majefty^s  prote£liotr 
<<  and  obedience,  which  were  before  taken  or  furpri'zed  by  any 
^  of  his  majefty's  enemies,  and  at  any  time  afterwards  again 
*'  furprized  and  retaken  by  any  of  his  majefty's  (hips  of  war,  or 
•*  any  privateer,  or  other  fliip,  veflfd,  or  boat,  under  his  majefty'a 
**  protedion  and  obedience,  that  then  fuch  Ihips,  veflels, 
^  boats,  and  goods,  and  every  fuch  part  and  pares  thereof  a$ 
^  afotefaid,  formerly  belonging  to  fuch  his  majefty's  fubjeflsp 
*<  ibail  in  all  cafes  (fave  in  fuch  as  are  hereafter  excepted)  b9 
^<  adjudged  to  be  reftored,  and  ihall  be,  by  decree  of  the  fs44 
**  court  of  admiralty,  accordingly  reftored  to  fuch  former  owner 
«•  or  owners,  or  proprietors,  he  or  they  paying  for  and  in  lieu  of 
*'  falvage  (if  retaken  by  any  of  his  Majefty's  (hips)  one  eighth 
^  part  of  the  true  value  of  the  ihips.  veflels,  boats,  and  goods^ 
^  refpe£tively,  fo  to  be  reftored,  which  faid  falvage  of  one 
*<  eighth  (hali  be  anfwered  and  paid  to  the  flag  officers,  €9ptaio% 
<'  officers,  feamen,  marines,  and  foldiers,  in  his  majedy^s  faid 
^  (hip  or  ihips  of  war,  to  be  divided  in  fuch  manner  as  befor« 
ii  in  this  a£l  is  dire^ed  touching  the  ihare  of  prizes  belonging 
^'  to  the  flag  officers,  captains,  -officets,.  feamen^  marines,  and 
**  foldiers,  where  prizes  are  taken  by  any  of  his  majcfty's  (hips  of 
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^*  ?ir^  ^*  "  ^^^  •  ^^^  '^  retaken  by  any  privateer,  or  other  (hip,  veflely  6f 
'<  boati  one  fixth  part  of  the  trbe  vi^Iue  of  the  faid  (hips^  veflels, 
**  boats,  and  goods ;  all  which  payments  to  be  hiade  to  the 
**  owner  or  owners,  officers,  and  feamen  of  fuch  privateer,  or 
*'  bther  (hip,  yefTel,  or  boat,  (hall  be  without  any  dedu£lions9 
**  and  (half  be  divided  in  fuch  manner  and  propottibns  as  (hall 
*  have  been  agreed  on  by  them  as  aforefaid ;  and  id  cafe  fuch 
**  (hip,  veiTel,  dr  goods,  (liall  hate  been  retaken  by  th^  joint 
**  operation  or  means  of  one  or  more  of  his  maje(ly*s  (hips,  and 
^<  one  or  more  private  (hip  or  (hips,  then  the  judge  of  the  High 
^  €ourt  of  Admiralty,'  or  other  court  having  cognizance  thereof, 
^  {hail  order  and  adjudge  fdch  Yalvage  to  be  paid  to  the  recap- 
**  tors,  by  the  owner  or  owners  of  fuch  retaken  (hip^  veflel,  or 
<'  goods,  as  be  (hall,  under  the  circumftances  of  the  cafe,  deem 
**  (it  and  reafonable,  which  falvage  fo  to  be  adjudged  (hall  be 
**  accordingly  paid  by  the  owners  of  fuch  retaken  fliip,  veflel, 
<<  or  goods,  to  the  agents  of  the  recaptors,  in  fuch  proportions 
<'  as  the  faid  court  (hall  adjudjge  ^  but  If  fuch  (hip  or  veflel  fo 
*'  retaken  (ball  appear  to  have  been,  after  the  talcing  by  his  ma* 
0  jefty*s  enemies,  by  them  fet  forth  as  a  (hip  or  veflel  of  war, 
;  *'  the  faid  (liip  or  veflel  (hall  not  be  re(tored  to  the  former 
«<  owners  or  proprietors,  but  (hall  in  all  caf<s,  whether  retaken 
c(  by  any  of  his  majefty's  (hips,  or  by  any  privateerj  be  adjudged 
^  lawful  prize  for  the  benefit  of  the  captors.'* 
«  ■ 

From  hence  it  is  clear,  that  by  the  marine  law  received  and 
pradifed  in  England^  there  is  no  change  of  property,  in  cafe  of 
a  capture,  before  condemnation ;  and  that  now,  by  the  a£ts  of 
jmrliament  juft  refened  to,  in  cafe  of  a  recapture,  xhtjuspoft* 
Uminii  continues  for  ever,  unlefs  the  (hip  fo  retaken  (hall  appear 
to  have  been  fet  forth  by  his  maje(ly*s  enemies  as  a  (hip  of  war, 
in  which  cafe  (he  (hall  be  deemed  good  prize  to  the  recaptors* 
However,  as  has  been  already  faid,  the  change  of  property  is 
not  at  all  material  as  between  the  infurcr  and  the  infured,  upon 
policies  of  real  intereft,  which  arc  the  only  policies  (hat  can 
now  by  law  be  efie6led« 

I  proceed  then  to  ftate  the  cafes  which  were  determined  upon 
this  point,  on  wager  policies,  previous  to  the  a£l;  of  patliament 
prohibiting  r  ucb  infurances^ 

The 
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The  fit  ft  cafe  Is  one  in  the  loth  year  of  Queen  Annis  reign,  C  tt  a  p. 
In  which  the  fa£ls  upon  a  fpecial  verdi£i  appeared  to  be,  that  _» 

the  plaintifF  had  infurcd  a  certain  fum  of  money  upon  a  (hip,^  Affie?edo>. 
called  the  Ruth^  in  a  certain  voyage,  in  which  Jhip  the  plaintiff  xoMpd.^77. 
nvas  found  not  to  be  at  all  intetejled.  It  happened  that  this  (hip 
was  taken  by  the  enemy,  and  kept  in  their  poflT^flion  for  nine 
days,  and  then  before  it  was  carried  infra prafidia^  it  was  retaken 
by  an  Englijb  man  of  war.  Upon  thefe  fads,  the  queftion  was. 
Whether  or  not  this  was  fuch  a  taking  as  ,(bould  enable  the 
plaintifF  to  recover  the  fum  infured  againft  the  defendant  i 

■ 

After  argnment,  the  court  feemed  to  think  (but  a  fecond 
argument  was  ordered,  which  does  not  appear  from  any  reporter 
ever  to  have  been  made),  that  the  defendant  was  entitled  to 
judgment. 

Upon  this  cife  Lord  Mansfield  has  obfcrved,  that  the  man  of  »  Burr.  695* 
war  which  retook  the  ihip,  brought  her  into  the  port  of  London^ 
and  rcftored  her  to  the  owner  upon  reafonahle  rederhption  $  that 
this  appears  from  the  fpecial  verdid^,  although  it  is  not  dated  in 
the  printed  cafe ;  and  then,  as  the  owner  .did  not  abandon  the 
fhip,  he  could  only  have  come  upon  the  infurers  for  the  redemp. 
tion ;  and  no  queftion  could  h'ave  arifen  upon  the  change  of 
property .  Belides,  the  policy  being  intereft  or  no  intereft,  with- 
out benefit  of  falvage,  the  queftion  arofe  upon  the  terms  and 
meaning  of  the  wager.    But  that  cafe  wad  not  determined* 

This  alfo  was  an  adion  of  affumpftt  on  a  policy  of  InfurascOi  jwgji^ 
where  the  defendant  infured  the  plaintiff,  interefl  or  no  intereft^  Ludlow, 
againft  all  enemies,  pirates,,  takings  at  fea,  and  all  other  da-  Rer/t6o/ 
mages  whatfoever.     And  upon  trial  it  appeared,  that  the  (hip 
was  taken  by  a  pirate  of  Sweden,  and  was  in  his  poficQion  for 
nine  days,  and  was  ^hen  retaken  by  an  Englijb  man  of  war,  and 
after  the  fuit  commenced,  was  brought  into  Harwich,    The 
queftion  was,  whether,  in  fuch  a  cafe,  the  defendant  was  re« 
fponGble  ? 

It  was  determined  for  the  plaintifF.  But  although  it  was  ob« 
jefted  that  the  infurer  was  only  refponCble  where  the  plaintiflF 
bad  a  property,  and  that  the  term  of  infuring,  intereft  or  no  in* 
ierefi^  was  introduced  fince  the  revolution  \  yet  it  was  faid,  that 

h  fuch 
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CHAP*  fuch  infurance  was  good,  and  the  import  pf  it  isi  that  the  pIsMn^* 
tiff  has  no  occadon  to  prove  his  interefl,  and  that  the  defendant 
cannot  controvert  it.  And  though  the  (hip  was  here  retaken^ 
yet  the  plaintiff  received  a  damage,,  for  his  voyage  was  inter- 
rupted ;  and  the  queftion  is  not,  Whether  the  plaintiff  had  his 
fliip,  and  did  not  lofe  his  property,  but  what  damage  he  fuf > 

tained  i 

I 

«  3arr.695.  Lord  Mansfield  has  alfo  obferved  upon  this  cafe,  that  it  was  a 
wager  policy,  and  the  property  could  not  be  changed,  for  there 

'  was  then  no  war,  or  declaration  of  war ;  that  the  court  held, 

that  as  the  (hip  was  once  taken  in  fa£t,  the  event  had  happened 
though  (he  was  afterwards  recovered.  His  Lord(hip  faid,  that 
the  faftie  obfcrvations  were  applicable  to  (he  cafe  of  Pond  v. 
King, 

Fond  V.  This  Was  an  a£)ion  on  a  policy  of  infuranci;  upon  the  iala^ 

*^w*f        ^^^der  privateer  (of  which  the  plaintiff  was  part  owner),  from 
ana  Lev        the  Dowfts  to  any  port  or  place  where  (he  (hould  fail  for  three 
^Jth'^dilfao*.  months  from  the  ift  of  December  1744,  interr/l  wr  no  intereft^ 
free  from  average,  and  without  benefit  of  falvage  ;  the  infurance 
was  againft  fuch  perils  as  are  ufually  mentioned  in  policies ;  the 
breach  affigned  is,  that  the  Salamander  was  taken  by  a  French 
fiiip  of  war  within  the  three  months,  and  was  wholly  lofl-^ 
whereby  (he  could  not  profecute  her  voyage  or  cruife.    The 
]ury  found  a  fpecial  terdifi,  dating,  that  the  Salamander  was 
,  taken  by  a  French  (hip  of  war  within  the  three  months ;  that 

ii'j  of  her  men  were  taken  out  of  her,  and  carried  into  France^ 
and  her  guns  taken  out,  and  that  (he  remained  in  the  poffeiHon 
of  the  enemy  from  four  o'clock  in  the  afternoon  t)f  the  2d  of 
February  till  five  o'clock  in  the  afternoon  of  the  ffth  of  February ; 
that  before  (he  was  carried  into  any  port  (he  was  retaken  by  an 
Englijb  privateer,  and  by  the  captain  of  the  privateer  kept  eight- 
days  upon  the  high  feas  without  failmg,  and  at  the  end  of  eight 
days  the  captain  of  the  privateer  took  a  French  prize,  and,  toge- 
ther with  her  and  the  Salamander^  endeavoured  to  come  into 
fomc  Englijb  port,  but  the  wind  not  permitting,  he  carried  them 
into  Li/b^ ;  that  the  Salamander  tcmzins  there  for  the  benefit  of 
thofe  to  whom  flie  belongs;  that  the  plaintiff  is  interefled,  ex* 
tceding  the  fum  infured :  that  the  (hip  was  prevented  from 
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ntiKhiDg  her  three  months'  cruife  by  the  capture,  but  that  (fie  *^  ^^  ^** 
was  a  living  (hip  at  the  end  of  three  months :  that  Lj/bon  is  a  «.    --^1  j* 
neutral  port ;  that  the  mafter  of  the  privateer  obtained  a  decree 
in  the  Court  of  Admirahy  at  Gibraltar,  that  the  ihip  ihould  be 
teftored  to  the  owners  on  payment  of  6ne  third  part  for  falvage* 

tiOrd  Chief  Juftice  Lee,  after  two  argument^,  delivered  the 
Unanimous  opinion  of  the  whole  court :   *'  The  queftion  is^ 
Whether  the  captUVe  of  this  (hip,  which  was  never  carried  infra 
prafidia  koftis  before  (he  was  retaken,  and  upon  the  matter  as 
found  by  the  verdtd,  (hall  be  conCdered  as  a  total  lofs,  fo  as  t6 
entitle  the  infared  to  recover  the  whole  fum  infured?    And 
although  by  the  civil  law  it  may  not  perhaps  be  adjudged  a  total 
lofs,  yet  the  rules  of  that  law  are  not  to  goVem  us,  but  we  mu(t 
give  our  judgment  according  to  the  common  law  of  England^ 
and  upon  this  agreement  between  the  parties,  whofe  intentioik 
appears,  and  mud  guide  us.    By  the  civil  law,  there  muft  be  a 
total  lofs  to  entitle  the  afiured  to  recoYer,  but  the  policy  in  this 
cafe  extends  to  captures  and  other  accidents.    The  meaning  of 
the  parties  here  is  plain  :  the  infured  paid  his  premium  in  coU- 
fideration  of  the  infurer's  undertaking,  that  the  Salamander  (hoiild 
cruife  fafely  during  three  months;  the  jury  have  found  that  (he 
was  difabled  from  profecuting  her  cruife  for  three  months.    Wc 
are  all  of  opinion  for  the  plaintifl^,  and  that  this  is  not  an  average^ 
but  a  total  lofs  to  the  infured :  the  infurance  is  to  be  underllooU 
for  the  voyage  of  three  months,  and  in  common  fenfe  It  cannot 
be  otherwife  ;  fo  that  as  foon  as  the  voyage  is  broken  or  inte^- 
mpted,  it  is  at  an  end.    Safety  during  the  three 'mdnths  is  what 
is  meant;  but  it  appears  that  the  (hip  was  taken  and  detained 
within  that  time,  and  that  the  plaintiff*  was  hindered  in  his 
cruife;  and  this,  by  our  law,  is  a  total  lofs  to  the  plaihtiff*. 
I  have  avoided  faying  any  thing  whether  this  was  a  prize  or  ndt^ 
as  having  never  been  carried  infra  prafidia  boftis,  becaufe  we  are 
all  of  opinion  that  this  is  a  total  lofs."    Judgment  fot  tlw 
plaintiff. 

In  thecafe  of  Spencer  v.  PranCo,  the  plaintiff  had  cadfed  him-  tfitin  v. 
fclf  to  be  infured  on  the  Prince  Frederu;k  from   Vera  Cruz  to  ^l!^TlT' 
London,  intereft  or  no  interejt,  free  of  average,  and  without  bene-  HatMcke, 
fit  of  falvagc.    The  (hip  was  afterwards  feized  by  order  of  the  lmMw.* 
viceroy  of  Mexico^  and  *thc  Spaniards  turned  her  into  a  man  of  red.  4th  edit. 
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■ 

c  HAP.  wari  called  the  Saint  Philip^  and  fent  her  as  coininodore«  with 
a  fquadron  of  Spant/b  men  of  war,  to  the  Havannah^  they  hav* 
ing  firft  taken  out  the  South  Sea  Company^s  armst  and  made 
feveral  alterations  in  her,  and  there  was  a  war  between  England 
and  Spain^  and  Giiraltar  was  aAaally  beGeged  by  the  Spaniards^ 
The  defendants  proved  the  figning  of  preliminary  articles  of 
peace  before  the  feizure  of  the  (hip,  and  therefore  infifted,  that 
(bis  feizure  did  not  alter  the  property^  and  confequently  the  de« 
fendants  were  not  liable :  for  if  the  property  was  not  altered^ 
this  infurance  made  by  the  plaintiff*,  who  had  no  interefti  can« 
not  bind,  as  nothing  comes  within  the  policy  but  a  total  lofs : 
and  though  there  be  thofe  general  words  in  the  policy,  rejiraint 
pr  detainment  ofprinces^  Lord  Chief  Juftice  Hardwicke  declared^ 
that  a  war  might  begin  without  an  adual  declaration  or  pro- 
clamation, as  in  this  cafe,  by  laying  fiege  to  Giiraltar,  a  garri* 
fon  town  I  that  as  a  war  may  begin  by  hoftilities  only,  fo  it 
may  end  by  a  ceflation  of  arms  \  and  thefe  preliminary  articles 
being  Ggned  before  the  feizure  of  the  (hip,  and  there  being  a 
cefiatipn  of  arms,  he  thought  the  (hip  being  taken  afterwards^ 
«0(  to  be  a  takiiig  by  enemies,  unlefs  the  jury  took  the  caption 
to  begin  from  the  time  the  Souti  Sea  arms  were  feized,  which 
.yiffds  before  the  articles:  that  fuppo(ing  the  (hip  not  taken  by 
enemies,  whether  his  detention  for  near  the  fpace  of  a  year  wa$» 
in  this  fort  of  policies,  viz,  intereft  or  no  interefl,  a  detention 
within  the  policy  i  or  whether  in  fuch  policies  the  infurers  arc 
ever  liable  but  in  cafe  of  a  total  lofs ;  and  if  fo,  this  (hip  being 
afterwards  reftored,  then  he  diredled  the  jury  to  iind  for  the 
defendantSj  which  they  accordingly  did. 

]>„n  V.  I|i  another  cafe,  the  infurance  was  on  goods  by  the  Durjley^ 

Dicktr,  galley,  inierefi  or  no  intereft,  at  and  from  Jamaica  to  BriftoL  In 
'  .  her  paifage  (he  was  taken  by  a  Spani/b  privateer,  and  carried  into 
Mores,  a  port  in  Spain,  kept  eight  days,  and  then  cut  out  by  an 
Englift)  (hip.  The  plaintiff  inGfled,  that  this  infurance,  though 
on  goods,  was  to  be  conGdered  as  a  wager  on  the  bottom 
«f  the  (hip :  and  theAfore  brought  his  adion  for  a  total  lofs. 
The  defendant  faid^  that  by  the  ftat.  of  13  Geo.  II.  c.  4.  the 
fliip  is  to  be  reftored  tp  the  owners  upon  paying  falvagc,  and  con- 
fequently this  is  only  an  average  lofs  \  and  the  plaintiff* can  only 
recover  uponr  a  total  o^e.  Lord  Chief  Juftice  Lee  held,  that  the 
plaintiff' ought  to  recover ;.  for  this  is  a  wager  upon  a  total  lofs  in 

the 


IV, 


AND  DETEN.TION  OF  PRINCES.  loi 

the  voyage,  and  here  has  happened  one ;  for  being  carried  hito  ^  ^^^  ** 
port  and  detained  eight  days  makes  bn^.\  Where  the  policy  is, 
«•  intereji  ornotnterefii^  the  provifions'oc  tfit  adi  in  cafes  of  va- 
lued policies  cannot  take  place.     The  adL<h>cs  not  declare  that 
the  property  is  not  gone  by  fuch  a  capture/.Wiftr9nly  provides 

•  *  *    #  • 

for  reftoring  the  (hip  to  whom  it  did,  and  (hall  bb^rdypd  to  have 
belonged.  He  faid,  it  might  be  othervirife,  where{tjbe.ihip  was 
recaptured)  before  it  was  carried  infra  prajidia^  or'lyaj.cr^fe  of 
goods  actually  on  board,  and  ppon  a  valued  policy. 


« • 


An  a(rurance  was  made  on  the  Difpatch  galley,  inter ejt  or**jr-^^C^'^* 
interejly  free  of  average,  lie.  from  Jamaica  to  HulL  In  her  voyage?  'bi/r^  Mich*, 
flie  was  taken  by  a  French  privateer,  and  carried  into  Hamburgh^  »7%9«/  .-.^ 
and  after  being  twelve  days  in  the  hands  of  the  enemy,  (he  was         **';*/ 
retaken  by  an  Englijb  (hip,  and  brought  to  London^  where  (he 
was  adjudged  to  be  reftored  to  the  owner,  paying  falvage.    The 
owner  fold  the  (hip,  and  paid  the  falvage.     An  a£tion  being 
brought  on  the  policy,  it  was  held  to  be  a  lofs  of  the  voyage  \ 
and  a  verdidl  was  given  accordingly. 

• 

Thefe  cafes  have  been  laid  before  the  reader,  without  any ' 
comments,  except  fuch  as  have  occurred  from  time  to  time  to 
Lord  Mansfield^  as  he  has  had  occafion  to  mention  them  ;  and  it 
was  the  lefs  nece(rary  to  obferve  upon  each  particular  cafe,  as  one 
general  obfervation  is  applicable  to  all,  namely  that  they  wero 
not  policies  upon  realinterefl.  Let  it  fuffice  then  to  repeat,  that 
at  this  day,  in  cafes  of  capture,  the  underwriter  is  immediately 
leiponGble  to  the  tnfured.  But  if  the  (hip  be  recovered  before  a 
demand  for  indemnity,  the  infurer  is  only  liable  for  the  amount 
of  the  lofs  aQually  fuftained  at  the  time  of  the  demand  :  or  if 
the  ibip  be  reftored  at  any  time  fubfequent  to  the  payment  by 
the  underwriter,  he  (hall  then  (land  in  the  place  of  the  infured» 
and  receive  all  the  benefits  and  advantages  refulting  from  fuck 
reftitutioh.  AH  thefe  regulations  certainly  have  their  foundsu 
tion  in  the  great  principles  of  equity  and  juftice ;  an  obfervation 
which  muft  be  obvious  to  every  one  who  recolleds,  that  a  poi* 
licy  of  infurance  is  nothing  more  than  a  contraA  of  indemnity* 

before  the  fubjecl  of  capture  and  recapture  is  clofed,  it  may  )|  Oeo.iir; 
be  proper  to  mention,  that  by  the  late  prize  aflst  if  a  Oup  be^  ^  ^^^  i^^* 
fetaken  before  (he  has  been  carried  into  an  enemy's  port  it  (hal^  <*  lioX^i* 
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CHAP*  be  lawful  for  her,  wiA  coofent  of  the  recaptors,  to  profccutchc^ 
'^*       voyage,  and  it  fliall^  jfci  be  ncceffary  for  the  recaptors  to  pro^ 
ceed  to  an  adjudicgtiOql^U  fix  months*  or  till  her  return  to  the 

Port  from  which  flielailed ;  and  it  (hall  be  lawful  for  the  mafteri 
owners,  ^cy*yfnh  *confent  of  the  recaptors,  to  unliver  and  dif^ 
pofe  of  thik*cargp  before  adjudication:  and  in  cafe  the  veiTel  ihall 
not  rc^tujtfLVtrredlly  to  the  port  from  which  fhe  failed,  or  the  re- 
captcft'V vlall  have  had  no  opportunity  of  proceeding  to  adjudi- 
cation within  the  (ix  months,  on  account  of  the  abfence  of  th^ 
^  <  S^^Vtflel,  ^he  Court  of  Admiralty  ihall,  at  the  inftaiice  of  the 
%X*tecaptorS|  decree  reditu tion  to  the  former  owners,  paying  fair 
¥age  upon  fuch  evidence  as  to  the  faid  court,  under  all  the 
<;ircumftances  of  the  cafe,  {hall  appear  reafonable,  the  expence 
of  fuch  proceedinfi;  not  to  exceed  the  fum  of  fourteen  pounds. 


•    •• 

-•    •  • 

•  •    • 


Having  thus  endeavoured  to  explain  the  nature  of  captures  by 
an  enemy,  as  far  as  they  afieA  the  fubjed  of  infurances,  I  pro- 
teed  now  to  treat  of  loflVs  arifing  from  another  fpecies  of  cap- 
ture, namely,  by  detention ;  a  part  of  our  erquiry  which  will 
not  demand  a  long  or  tedious  difcuflion.  The  underwriter,  by 
the  explrefs  terms  of  his  contra£l,  is  anfwerable  for  all  Jofs  or  da- 
mage arifing  to  the  infured,  «  by  tie  arrefts^  rejirainis^  and  detain^ 
**  merits,  of  all  kings ^  princes^  and  people^  efnvhat  nation^  condition^ 
•*  or  quality  whatJoevirJ* 

The  only  queilion  then  is,  what  fliall  be  conGdered  as  fuch 
detention :  and  indeed  the  words  ufed  are  (b  large  and  compre- 
henCve,  as  hardly  to  admit  of  a  doubt  even  upon  that  head. 
Koccuide  •  The  learned  Roccus  is  of  opinion  <*  utji  merces  eapta  apotcjiate^ 
<<  feu  judicejuftitiam  adminifrante  in  illo  loco^  aut  a  popuh^  aut  ah 
•*  alid  qudcunque  perfoni  per  vim^  abfque  pretii  folutione^  tenentur, 
<*  ajecuratores/olvere  afiimationem  dominis  mercium^faBd  prius  peilf 
^^  dominos  mercium  ceffione  ad  beneficium  ajfecuratorum  pro  recupt* 
<*  randif  llUs  merfitus,  vel  pretio  ipforum  a  capientibus.**  In  in- 
other  place  he  fays,  "  Kegis  bf  principis  faElutn  connumeratur 
€5.  •*  inter  cdfus  fortuttos  s  tdeo  ft  rex  et  prwceps  rettneant  nayetn  one* 

•*  ratam  frumeiito  ex  eatifd  penurie^  quapropter  navis  non  potuerit 
**  frumentaajportare  ad  locum  deftinatum,  tenentur  affecuratoresP 

Ma!yiie,tjo.       Mafjnehy^  rfown  the  law  to  be,  that  the  infurers  are  liable 
for  all  loflcs  by  arrclls,  detainments)  ^c.  happening  both   in 

tim^ 
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time  of  war  and  peace,  committed  by  the  public  authority  of  ^  ^  a  F. 
princes.     And  Lord  Mansfield  has  faid,  that  the  infurcd  n>ay  ,     ,  *_  j 
abandon  in  cafe  merely  of  an  arrsft  or  embargo  by  a  prince,  not  a  Burr.  656^ 
an  enemy ;  and  confequently  fuch  an  arreft  is  a  lofs  within  the 
meaning  of  the  word  detenti^fif 

What  the  word  ^^  people^  in  this  claufe  of  a  policy  ofihfuw  N«lbittan# 
ranee,  means,  has  lately  been  jadicially  fettled  in  a  cafe,  where  ^^''' 
the  declaration  claimed  a  lofs  of  com,  occafioned  by  the  unlawful  4TermRep. 
^rre/lf  reflraint^  and  detention  of  people  to  the  plaintiffs  unknown*  *'  ^ 
The  fads  upon  this  part  of  the  cafe  were,  that  the  (hip  being 
forced  into  Ely  harbour  }n  Ireland^  and  a  great  fcarcity  o(  cora 
happening  to  be  there  at  that  time,  the  people  came  on  board  in 
a  tumultuous  manner,  took  the  government  of  the  veflei  from 
the  captain  and  crew,  weighed  her  anchor,  by  which  (he  drove 
npon  a  reef  of  rocks,  and  would  not  leave  her,  till  they  had 
compelled  the  captain  to  fell  almoR:  all  the  corn  confiderably 
below  the  invoice  price.    The  word  people,  it  was  contended  a( 
the  bar,  meant  individuals  of  a  nation  as  oppofed  to  magiftratef 
pr  ruler?. 

Lord  i&/;j^».— ««That  which  happened  in  this  cafe  does  not 

fall  within  the  meanipg  of  "  arrefts,  re(lraints,.and  detainments 

of  kings,  princes,  and  people."    The  Ineaning  of  the  wotdpeoplf 

may  be  difcovercd  here  by  the  accompanying  words,  nofciiur  ^ 

fociis  \  it  means,  "  the  ruling  power  of  the  country !^ 

Mr.  Jufticc  Buller* — «  I  cannot  agree  .with  the  conftru£lioi> 
put  at  the  bar  upon  the  ^otA  people  ;  \x.  means  the  fupr erne  powers 
the  power  cfthe  country^  whatever  it  may  be.  Thi?  appears  clear 
from  another  part  of  the  policy  j  for  where  the  underwriters  ii)f 
furc  againft  the  wrongful  afts  of  indfv^a^aIs,  they  defcribe  then| 
by  the  names  of  ^^  pirates,  rogues,  thieves :''  th^a  having  ftated  al( 
the  individual  perfons,  againft  whofe  afts  they  engage*  they 
mention  other  rifks,  thofe  occafioned  by  the  j»^s  of  *♦  Jcings 
«  pTincest  and  people  of  what  nation,  condition,  or  quality  for 
"  ever."  Thofe  W9rd8,  thercfpr^,  n^uft  apply  to  nations  irj  tl^eif 
colledive  capacity. 

An  embargo  is  an  arreft  Jaid  on  fiiips  or  merchandlae  by  pul^  u%  Mete. 
Ijc  amhoritjTj  or  a  prolvbitipn  of  ftate  gommonly  ifiuet}  tQ prevent  'V*  "^"^'^ 


^  ^  iV,t\^ 


v^ 
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CHAP,  foreign  (hips  from  putting  to  fe^  in  time  of  war,  and  fomctimcf 
alfo  to  exclude  them  from  .entering  our  ports.  This  term  has 
alfo  a  more  extenfive  fignification»  for  Ihips  are  frequently  de« 
tained  to  ferve  a  prince  in  an  expedition,  and  for  this  end  have 
their  loading  taken  out,  without  any  regard  to  the  colours  they 

Grotdejuie.  bear,  or  the  princes  to  whofe  fubje£ls  they  belong.    The  lega* 

c»p.'a! c  10.  ^''y  ^  ^"^^  *  meafure  has  been  doubted  by  fome,  but  it  is  ccr- 
1  BUck.  ^   tainly  conformable  to  the  law  of  n4tion8,  for  a  prince  in  diftrefk 
*  *    to  m^ke  ufe  of  whatever  veflels  he  finds  in  his  ports,  that  may 
contribute  to  the  fuccefs  of  his  enterprlfe.    Embargoes  laid  on 
(hipping  in  the  ports  of  Great  Britain^  by  royal  proclamation,  in 
time  If  wary  are  ftri£hly  legal,  and  will  be  equally  binding,  as 
au  a£):  of  parliament  ^  becaufe  fuch  a  proclamation  is  founded, 
on  a  prior  law,  namely,  that  the  king  may  prohibit  any  of  bis 
fubje£ls  from  leaving  the  rea]m.     3ut  in  times  of  peace  the 
power  of  the  king   of   Gr^t  Britain  to  lay  fuch  reftraints  it 
doubtful  i  and  therefore  where  fuch  a  proclamation  ifTued  in  the 
year  1766,  againil  the  words  of  a  ftatute  then  in'  force,  al- 
though abfolutely  neceflary  for  the  prevention  of  a  dearth  in 
7  Geo.  III.  ^^^^  country,  it  was  thought  prudent  to  procure  an  z(k  of  the 
^  7^  legiflature  to  indemnify  thofe  who  advifed,  or  who  aded  under 

that  proclamation* 


I  Magttia, 

*7- 


In  cafe  of  detention  by  a  foreign  power,  which  in  rime  of  war 
n>ay  have  feized  a  neutral  ihip  at  iea,  and  carried  it  into  port  to 
be  fearched  for  enemy's  property,  all  the  charges  coi)fequent 
thereon  muft  be  borne  by  the  underwriter :  and  whatever  colts 
may  arife  from  an  improper,  detention,  muft  always  fall  upon 
him* 


Saloucci  T.        This  was  held  by  Willes^  AJblurft^  and  5w///r,  juftices,  in  the 
i**R"^*i      abfence  of  Lord  Mansfield^  in  a  cafe,  the  cir/cumftances  of  which 
t'cGeo.  ill   are  as  follows :  It  was  an  infurance  on  the  (hip  Thetis^  a  neutral 
fhip ;  and  upon  the  trial,  a  fpecial  cafe  was  referved  for  the  opi- 
nion of  the  court,  ftating,  that  the  plaintiffs  were  Tufcan  fub- 
jcfts,  refident  at  Leghorn^  fole  owners  of  the  fliip  Thetis^  which, 
failed  from  Leghorn^  and  was  captured  by  a  Spamjb  (hip  off  the^ 
coaft  of  Barbaryt  with  neutral  goods  on  board,  configncd  ta 
London.    She  was  condemned  as  prize  in  the  court  of  Vice  Ad« 
miralty  in  Spain^  which  fentence  ixras  reverfed  \  but  upon  apotber 
appeal  to  a  fuperior  court,  the  latter  fentence  was  alfo  reverfed; 

and 
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mud  the  former  confirmed.  The  grounds  of  condemnation  were  CHAP. 

two :  I  ft.  That  the  (hip  TS^iV,  refufcd  to  be  fearchcd,  and  re-        ^^' 

fifted  with  forcci  haYing  fired  at  the  Spanijb  (hip :  2dly.  That 

file  had  no  charter  party  on  board.     The  captain  of  the  ThitU 

anfwered  thefe  two  grounds,:  ift.  That  he  refilled  and  fired,  be^* 

caufc  the  Spaniard  hailed  him  under  falfe  colours  $    adly.  That 

he  had  taken  the  goods  pn  board  by  the  piecci  and  had  not 

freighted  his  (hip  to  any  individual }  in  which  cafe  m  manifefto 

was  fttfficient  without  a  charter  party.    The  fentence  of  the  )aft 

court  of  appeal,  although  it  condemns,  admits  the  neutrality^  .    . 

for  it  ftates  the  veffcl  to  be  "  a  Tufcanjbip.**    The  hft  ground 

relative  to  the  charter  party  was  not  infifted  upon.    Upon  the 

other,  the  three  learned  judges  above  mentioned  were  of  opi* 

nion,  that  a  neutral Jbip  is  not  obliged  tojtop  to  hefearched  {a)%  that 

the  captain  had  not  been  guilty  of  barratry ;  that  the  fearcher 

flops  a  neutral  (hip  at  his  peril :  that  this  was  to  be  confidered 

as  a  cafe  of  improper  detention,  and  confequently  that  the  plain- 

AS  upon  this  policy  vwas  entitled  to  recover.  ^^ 

But 'though  an  underwriter  is  liable  for  all  damage  arifing  to 
fStyt  owner  of  the  (hip  or  gdods  from  the  reftraint  or  detention  of 
princes,  yet  that  rule  fliall  not  be  extended  to  cafes  where  the 
infured  fhall  navigate  againft  the  laws  of  thofe  countries,  in  the 
ports  of  which  he  may  chance  to  be  detained,  or  to  cafes  where 
there  (hall  be  a  feizure  for  non-payment  of  cuftoms.    This  was  aVeni.176. 
fb  ruled  by  Lord  Commiffioner  Hutchins  in  Chancery,  in  the 
year  1690 ;  and  the  reafoh  of  it  is  obvious,  becaufe  there  is  a 
grofs  fraud  on  the  part  of  the  owner  of  the  property  infured  % 
and  that  no  man  fliall  take  advantage  of  his  own  mifcondufl.    If 
indeed  any  of  thofe  aAs  were  committed  by  the  mailer  of  the 
fliip,  without,  the  knowledge  of  the  infured,  the  underwriter 
would  be  liable,  if  not  for  tofles  by  detention,  at  leaft  for  a  lofs  Videth* 
by  the  barratry  of  the  mafteri  to  which  fuch  conduft  would  moft  ^^  ^  ^* 
certainly  amount. 

(«)  This  opinioii  of  the  learned  ju^gea  does  not  feem  to  be  well  foonM»  B«t  t 
ftell  hete*fter  Amc  the  •rgmaent  more  at  lengtk,  io  ehap.  iS>  when  I  fliall  have  eccv 
lioii  t»  aeier  to  a  vecjr  learned  and  daboraii  judgnenc  of  SJr  W,  Sc«tt,  the  jodge  of  tht 
^^toiiaby*  upoa  tbii  pdat  j  and  t  f«b(e^i^a|  decite  of  the  wutoiKu^'g  Beneh 
llfoa  tbe.fttbje^t    Poft* 

■      ■  It        . 
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It  ha^  been*  a  qucftion,  whether  the  infurers  are  liable  for  the 
payment  of  damage  arifing  by  the  detention  or  fcizurc  of  fliipa 
by  the  government  of  the  country  in  whofe  ports  the  (hip  loads. 
Till  lately  there  was  only  one  common  law  cafe  where  this  point 
was  exprcfsly  in  ifluc,  and  that  was  not  decide4. 


Gicen  ▼. 


In  evidence  upon  the  trial  in  an  aflten  upon  a  policy  <>f  infu- 
aud.Rtym.  rance,  the  cafe  appeared  to  be,  that  the  infurer  agreed  toinfurc 

444  i*  **     ^^^  ^^P  ^^^"*  ^^^  arrival  at in  Jamaica  daring  her 

voyage  to  London  ;  and  an  embargo  was  laid  upon  the  fliip  by 
the  government  i  who  afterwards  feized  the  (hip,  converted  her 
into  a  firefliip,  and  offered  to  pay  the  owners.  The  queftion 
was,  if  this  would  cxcufc  the  infurers  ?  Holt,  Chief  Jufticc, 
ieemed  to  incline,  that  it  would  not,  and  that  this  was  within 
the  words,  detention  of  princes,  isfc.  but  he  gave  no  abfolute  opi-» 
^ion,  the  caiufc  having  been  referred  to  three  of  the  jury. 

The  very  general  words  made  ufe  of  in  policies  go  to  fupport 
the  idea  entertained  by  Lord  Holt,  and  although  till  lately  there 
was  no  cafe  where  this  point  was  exprefsly  confidere4>  yet  it 
feems  to  have  been  taken  as  fettled  in  many  cafes,  which  have 
come  before  the  court.    One  inftance  immediately  occurs,  in  the 

Vide  jinte,     cafe  of  Robertfon  v.  Ewer,  which  was  cited  in  a  former  chapter. 

P*  7^*  There,  an  embargo  had  been  laid  by  Lord  Hood  on  all.  (hipping 

at  Barbadoes  /  and  it  does  not  appear  to  have  been  doubted  or 
queftioned  at  the  bar,  that  the  infurer  was  liable  for  any  lofs 
which  might  have  been  fuftained  by  fuch  detention,  provided 
the  lofs  had  happened  to  any  of  the  property  fpecifically  infured« 

1  Mageny      ^^  '^  ^^"^»  ^^^^  ^'  "  dcclarcd  by  the  ordinances  of  France,  "  that 
176.  c<  if  any  (hip  be  (topped  ^y  our  orders  in  any  of  the  ports  of  our 

••  kingdom  bejore  tb^  voyage  be  begun,  the  infured  (hall  not,  on 

<<  accquni  01  tnis  detention,  abandon  or  cede  their  effects  to  the 

2  Magrns,     *^  infurcrs."     A  fimilar  regulation  is  to  be  found  in  BUboa,  bj 
"**'•  which  it  is  ordered,  «  that  if  any  (hip  or  (hips  infured,  with 

<«  or  without  goods,  (hall  be  deuined  by  his  majefty's  ordcj  in 
«<  the  ports  of  thefe  kingdom^  of  Spain,  before  the  commencement 
«<  of  the  voyage  fbe  is  bound  en^  it  (hall  be  judged  that  no  ceiBoa 
««  can  be  made  of  them,  but  rather  the  infurance  in  fuch  cafe 
«  ought  to  be  held  null.''    If  thefe  ordinancesi  when  t|bej  ufi) 

3  *  ^% 


AND  DETENTION  OF   PRINCES.  107 

fikc  wdrds,  •'  commencement  of  the  voyage,**  mean  ccfmmence-  chap. 
nicnt  of  the  rifle  infured,  they  agree  with  the  laws  of  Eng--  ,  ^^' 
land  {a)  :  becaufe  the  underwriter  can  never  be  anfwerable  for 
any  thing  happening  before  that  period :  but  when  the  rifk  in- 
fured is  *<  at  and  from,'*  if  the  fliip  be  detained  in  the  loading 
port^  by  orde^  of  the  (late,  before  her  departure  for  the  voyage^ 
but  after  the  riik  commenced,  the  infurer  by  our  law  is  liable  for 
the  damages  occafioned  by  fuch  detention^  as  the  words  in^  the 
policy  do  in  themfelve«  import  no  reftri£lion  to  f  eftraints  and 
f  mbargoes  by  foreign  or  hoftile  powers  only* 

This  queftion  came  on  lately  for  confidcration  In  the  court  of"  Roteh  ▼. 
King's  Bench ;  and  it  was  unantmoufly  decided  in  favour  of  the  fully  report. 
aiTured  after  two  arguments  at  the  bar.    But  the  learned  judges  ^  "> 
defired  not  to  be  conlidered  as  deciding  upon  the  tStGt  of  an  em-  413. 
barge  laid  on  i>y  our  own  fovereign  upon  (hips  loading  in  this 
country.    The  queftion  came  before  the  court  upon  a  fpecial  cafe 
referved  for  its  opinion,  upon  the  trial  of  an  adion  on  a  policy 
ti  infurance  on  three  (hips,  the  Jdelatde^  Adrle^  and  Vt5lor,  their' 
ftores,  boats,  and  iifhing  materials,  Vc,  upon  two  of  them  at  and 
from  UOrlenU  and  upon   the  third,  at  and  from  and  after  her 
arrival  at  UOrient^  and  on  all  of  them,  <*  to  all  ports,  feas,  and 
**  places  whatfoever,  beyond  and  on  this  fide  the  Capes  of  Good 
H  Hope  and  Hortt,  on  the  fouthern  whale  and  feal  fifliery  and 
<«  trade,  and  until  the  (hip's  arrival  back  at  L*Orient.**   The  lofs 
is  ftated  by  the  declaration  to  have  happened  *by  the  (hips  and 
their  ftores  and  provifions  being,  by  authority  of  certain  perfons 
exercifing  the  powers  of  government  in  France,  at  Port  Louis  with 
ftfptSt  to  one,  and  at  VOrient  with  refpe£l  to  the  two  others,  * 
arrefted  and  reftrained  from  further  profecuting  their  voyages^ 
and  that  they  had  thence  hitherto  been  prevented  and  reftrained 
therefrom  under  and  by  virtue  of  fuch  reftraint.  The  cafe  ftated 
that  the  (hip  Adelaide  failed  from  the  port  of  L*Crient  on  the 
voyage  infured,  but  Was  obliged  to  put  back  by  ftrefs.of  weather 
into  Port  Louis  ;  and  whilft  (he  lay  there,  and  the  (hips  Jidele 
and  ViElor  were  preparing  for  th^  voyages  in  the  policies  men- 
tioned, and  before  the  ncceiTary  pa(rpprts  and  clearances  could 

{a)  Ths  French  policici  on  the  ihip  airways  attach  only  from  the  day  the  fhip  fails, ' 
unitrfi  the  par('ur4  vary  (be  general  rule  by  a  partt'caUr  agrremeat.     See  the  ordinances 
in  2  Magrns,  i63,  169.     S.-e  Poth:er'i  Traite  dm  Central  J*  AJf^r^nct^  chap.  I.  feft.  a* 
ardck  I.  uhcrt:  \,\\t  djflijidi«al  have  laJ&LO  in  the  text  italiom^de. 

be 
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be  obtainedi  on  the  5th  February  17931  an  embargo  was  laid  on 
all  veflels  in  thofe  ports.  That  the  Adelaide  was  brought  back 
to  L*Orient,  and  the  perifliable  (lores  of  all  the  three  fliips  fold  ^ 
and  the  faid  three  veiTels  with  the  reft  of  the  ftores  now  temain 
at  L^OrietU^  under  theembargOi  which  has  continued  ever  fince 
on  all  (hips  deftined  on  long  voyages ;  and  none  have  fince  been 
permitted  to  fail,  except  thofe  in  government  fervice  or  upoa 
fhort  coafting  voyages.  The  AieU  and  ViSlor  had  entered  out- 
wards upon  the  voyages  ihfured,  when  the  embargo  came ;  and 
that  alone  prevented  thd  (hips  from  failing.  Notice  of  aban* 
donment  was  given  to  the  underwriters  on  the  27th  Feb.  17939 
and  a  total  lofs  claimed ;  and  the  like  notice  and  claim  were  re« 
peated  in  Auguft  1 793  {a). 


Lord  Kenjm^ — '*  I  have  looked  into  all  the  cafes  which  have 
been  cited,  and  I  have  alfo  confideredthe  paflages  coUe£led  from 
foreign  writers,  and  the  moft  refpe&able  of  them  fecm  to  me 
to  coincide  with  the  conftmdioo,  which  an  Euglijb  court  of  jaf« 
tice  would  put  upon  fuch  an  inftrument  as  the  prefent  This 
plaintiff  is  under  no  difability  to  fue^  and  the  defendant  has  en* 
tered  into  an  engiigement  to  indemnify  him  againft  arreftst're* 
firaintSt  and  detainments  of  all  kings^  princes,  and  people,  of 
what  nation,  ^condition,  or  quality  foever.  «  By  this  peril,  the 
ibip  has  been  detained  near  three  years,  and  the  voyage  b  d&» 
feated  ;  but  the  plaintiff  is  to  be  told  this  is  not  a  lofs  within  the 
policy.  No  common  man  reading  the  words  of  the  p<rficy  could 
doubt  upon  the  queftion :  and  it  is  by  artificial  reafoning  only^ 
coRe^ed  by  great  reading  upon  foreign  authors,  that  Ins  ckiia 
can  be  repelled.  But  in  truth,  when  examimed,  the  refearcb 
turns  out  to  be  alt  one  way,  and  that  is  in  favour  of  the  plain* 
tiff.  RoccuSf  Le  Guidon^  Green  v.  Toungf  from  Lord  Raymonds 
arc  all  one  way :  and  although  Lord  Holt  is  faid  not  to  havQ 
given  an  abfolute  opinion,  every  thing  that  fell  injudgmeal  from 
that  great  man  is  deferving  of'  the  higheft  intention.  Lord 
Mansfield  too  has  given  an  opinion  upon  the  very  point  (2  Burr^ 
6^6^  and  ante,  p.  103O  ^  ^^^  when  to  this  current  of  authoritiea 

{a)  Some  other  (3€t$  were  ftated  $  but  as  the  tfftQ'  cf  them  wai  to  (hew  that  the 
plaintiff  .was  either  an  alien  enemy>  or  in  partnerflitp  with  an  alien  tn^mj  ;  and  is  tbo 
fa^s  did  not  fupport  the  argument  which  was  to  be  raifed  upon  them,  aad  did  not  fbrui 
an  ingredient  i&  the  judgment  of  the  court,  I  forbear  tofla(ethea. 

we 
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we  add  the  words  of  the  policy  Itfclf,  it  is  perfcaiy  clear.    Sup-  CHAP, 
pofe  war  had  hecn  declared,  and  the  fliip  had  been  detained  in        ^^• 
port  as  a  prize,  could  there  have  been  a  doubt  ?    and  I  can  fee 
•no  difference  between  the  cafes. 

The  other  judges  delivered  their  opinions y^nW/w,  concurring 
nnanimoufly  with  his  lordOiip  j  and  there  was  judgment  for  the 
plaintiff  {a). 

By  what  has  been  faid  it  appears,  that  before  the  infured  caa 
recover  againft  the  vunderwritcr  in  cafes  of  detention,  he  muft 
firft  abandon  to  the  infurers  his  right,  and  whatever  claims  he 
may  have  to  the  gopds  infured.  This  point  will  be  fully  treated 
of  in  the  chapter  of  Abandonment.  It  willbe  fufficient  here  to 
remark,  that  in  moft  of  the  countries  on  the  continent,  the  thnc 

{a)  In  decidiog  th«  abot e  cafe,  the  learned  judges  exprefily  declined  giving  an  opinjoa 
«poD  the  eflfea  of  an  embargo  laid  by  the  government  of  thia  country  opon  ■  ihip  in- 
faired  here.  The  cafe  of  Green  v.  Young,  above  fitted,  was  indeed  an  embais©  by  the 
Britiih  gOYemment.  The  very  point  arofe,  and  came  on  for  aigament  opon  a  fpccial 
<afe  in  a  can fe  of  Bifchoff  v.  Agar,  in  Eatt.  Term  1 797.  But  it  not  being  ft«ted  whe- 
tber  the  abandonment  was  made  in  a  fenfonable  time,  and  the  court  inclining  to  think  the 
abandonment  Aoald  be  in  the  firft  inlUnce,  they  (ent  the  cafe  bacic  for  the  jury  to  find 
that  fea :  and  upon  the  fecond  trial  the  jury,  having  found  that  the  abandonment  was 
Bot  made  indue  time,  gave  a  general  verdid  for  the  defendant }  and  the  main  queftion 
refpeaing  the  embargo  wat  not  decided.  But  daring  the  prefent  war  in  Europe,  it  ha» 
become  ncceffary  for  the  courta  to  decide  this  queftion  ;  for  inTouteog  v.  Hubbard, 
3  Bof.  and  PulL  291,  where  the  pomt  arofe  upon  a  charter  party.  Lord  jilvanl^^  re- 
ierring  to  the  above  cale  of  Bifchoff  v.  Agar,  declared  it  to  be  the  opinion  of  the  whole 
court,  that  a  Britifli  merchant  is  not  liable  to  anfwer  for  any  damages,  which  the  owner 
of  a  foreign  veflel  may.  fuftain,  from  «  emiario  hid  by  tit  Brit}Jb  gf^emwunt  <m 
fofdgn  &ips  in  the  nature  of  reprifaU.and  partial  hoftility.  And  hh  Urdfliip  goes  on  to 
declare  it  to  be  the  opinion  of  himfelf  and  his  brethren,  that  an  infurancc  for  the  benefit 
of  a  foreigner,  againft  the  eflP.-as  of  fuch  an  embargo  as  that  in  queftion  (which  was  an 
embargo  by  th'e  Britifli  government  upon  all  Swedifi  wJfiU)  would  be  illegal.  And  a 
diilinaion  was  taken  between  fuch  a  cafe  and  that  of  Green  v.  Young  (ante),  which 
viras  a  quemon  between  two  Biitifii  fubjeas.  I  lament  that  I  cannot  here  give  Lord 
jiivsnieys  very  able  and  learne'd  argument  entire,  and  to  abridge  it  would  be  doing  it 
great  injufticc  j  I  therefofe  refer  the  reader  to  the  Reports  of  Meffirs.  Bofanquet  and 
PuUer. 

And  in  a  cafe  at  Wifi  Prius  before  Lord  ElMorougb,  his  UrdAip  wae  of  opSnioa, 
where  the  affured  was  a  fubjea  of  the  country,  he  might  recover  againft  a  Britifli 
underwriter  for  the  1  .fs  fuftained  by  the  detention  of  the  Britifli  government,  that  being 
totally  different  from  the  cafe  of  a  foreign  affured  5  for  amongft  our  own  fabjeai, 
whether  the  plaintiff  or  defendant  fuftain  the  loft,  it  cannot  pr^udlce  the  general  in- 
teiefts  of  the  country.  Page  v.  Thompfon,  fittings  after  Hil.  i«04,  at  Guildhall.  The 
fame  point  was  raled  by  bis  Lofdfliip  in  Vifger  v.  Prefcott,with  refpeQ  to  owitral  pro- 
jerty.  5  Efp.  iti*  ^ 
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CHAP,  for  abandonment  in  fuch  cafes  is  fixed  to  a  limited  period  aftef 
i^«  the  event  has  happened.  In  Bilboa  and  France  the  cefiion  muft 
be  made  in  fix  months,  if  the  lofs  has  happened  in  any  part 
of  Europe ;  and  within  a^year,  if  in  a  more  diftant  country^  A 
fimilar  regulation  as  to  time  is  eftabliflied  by  the  ordinances  of 
Middleburgh  in  Zealand.  By  .  the  law  of  England,  there  is  no 
pofitive  rule  on  this  fubjedi,  confequently  an  infured  has  a  right 
Ser  the  ctfe  to  abandon  immediately  upon  hearing  of  the  detention.  But  It 
of  Mitchell  (jjouij  ftem,  that  in  order  to  prevent  the  under^Vritersr  from 
pod  ch  9,  being  harafiedj  the  infured  ought  to  make  his  elefiion,  whether 
point\a8''  he  will  abandon  or  not,  within  a  reafonable  dme ;  and  what 
been  confi.    that  fliall  be^  muft  in  general  depend  upon  the  circumftances  of 

dered  and         ^  _ 

fettled  ;  and   the  Cale. 

lee  ante, 

p.  109.  note  (a),  the  caie  tf  Bifchoff  ▼.  Agar,  where  held  that  the  ibtndoniBent  snoft  be  m  tks 

firft  inftance. 


(  "I  ) 


CHAPTER  THE  FIFTH.. 
Of  Lofles  by  the  Barratry  of  the  Mafter  or  Mariners. 

TT  docs  not  fcem  to  hare  been  any  where  prccifcly  afccr-  C  H  A  F, 
-^  tained^  from  what  fourct  the  term  barratry  has  been  ,  ^'  / 
dcriyed. 

Indeed  the  derivations  of  barratry  have  rather  tended  to  con- 
found, than  to  throw  any  light  upon  the  fubjc(2 :  for  its  root , 
has  been  fo  frequently  alteredi  according  to  the  caprice  of  the 
particular  writer,  that  it  is  impoffibre  to  decide  which  is  the 
true  one.  The  Engli/b,  however,  mod  probably  have  taken  it 
from  the  French,  barrateur,  which  is  to  be  traced  to  the  Ita^ 
lians :  but  where  the  latter  found  this  word  is  a  thing  by  no 
means  dear. 

Whatever  the  derivation  may  be,  the  word  feems  to  have  G^rp.  1 54. 
been  originally  introduced  into  commercial  affairs  by  the  Italians^ 
who  were  the  firft  great  traders  of  the  modern  world.     In  the 
Italian  dictionary,  the  word  barratrare  means  to  cheat;  and 
whatfoever  is  done  by  the  mafter,  amounting  to  a  cheat,  a  fraud, 
a  cozening,  or  a  trick,  is  barratry  in  him.     PoJlUthwaite,  in  his 
di£lionary  of  trade  and  commerce,,  defines  barratry  thus :  ^'  Bar.  itol.p  114. 
*<  ratry  is  committed  when  the  mafter  of  the  fhip,  or  the  ma  • 
*'  riners,  cheat  the  owners,  or  infurers,  whether  it  be  by  run- 
<<  ning  away  with  the  (hip,  linking  her,  deferting  her,  or  em- 
^*  bezzling  the  cargo."    In  another  place,  the  fame  author  ob-  i  ^oL  136. 
fcrves,  *<  one  fpecies  of  barratry  in  a  marine  fenfe  is,  when  the 
*<  mafter  of  a  (hip  defrauds  the  owners  or  infurers,  by  carrying 
^*  a  (hip  a  courfe  different  from  their  orders."     Thefe  defini-* 
tions  are  fo  very  comprehenGve,  that  they  feem  to  take  in  every 
cafe  of  barratry,  known  to  the  law  of  England,  as  far  as  we  can 
collet  the  principles  from  the  feveral  cafes  that  have  been  de« 
cided.    From  a  review  of  thofe  cafes,  and  they  are  but  few,  it  ,  $.„.  581, 
appears  that  any  ad  of  the  mafter,  or  of  the  mariners,  which  is  ^^^ 
of  a  criminal  or  fraudulent  nature,  or  which  is  grofsly  negligent,  Cowp.  143. 
tending  to  their  own  benefit,  to  the  prejudice  of  the  owners  of  the  ^/^"Verii' 
/bif,  without  their  confent  or  privity,  is  barratry.  *«?•  s^^s- 

It 
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It  18  not  neceflary,  in  ordef  to  entitle  the  infured  to  recoyer  for 
barratry,  that  the  lofs  fhould  happen  inthi  aB  ofharr(ttry:  that 
^0mfm  155.  ^'>  ^^  ^^  immaterialy  whether  it  take  place  during  the  fraudulent 
▼pyage,  or  afier  the  ihip  has  returned  to  the  regular  coutfe ;  for 
the  moment  the  ihip  is  carried  from  its  right  track  wkh  a  fratt<» 
dulent  intentioui  barratry  is  committed.    ' 

tficksts  T.        Bi^t  the  lofsy  in  conilequence  of  the  zSt  of  barratry,  muft  hap- 

iTmRep.  P^^  during  the  voyage  infured^  and  within  the  time  limited  by  thft 

p.  »<>••         policy,  other  wife  the  underwriters  are  difcharged.     Thus,  if 

^'3.*°  '     the  captain  be  guilty  of  barratry  by  fmuggling,  and  the  (hip 

afterwards  arrive  at  the  port  of  deftination,  and  be  there  moored 

at  anchor  tweniyjour  hours  in  good  frfetj  r  the  underwriters  are 

not  liable,  if^  after  this,  (he  (bould  be  feized  for  that  ^Bi  of 

fmugglbg.* 

From  the  above  defcriptions  of  barratry,  it  'will  appear,  that  if 
the  a£t  of  the  captain  be  done  with  a  view  to  the  benefit  of  his 
owners,  and  not  to  advance  his  own  private  intereft,  no  barratry 
has  been  committed.  I  have  faid,  that  to  conftitute  barratry,  it 
muft  be  without  the  knowledge  or  confent  of  the  owners ;  be- 
caufe  nothing  can  be  fo  clear  as  this,  that  no  man  can  complain 
of  an  zd  done,  to  which  he  himfelf  is  a  party.  But  it  is  ma- 
terial to  confider,  in  what  fenfe  the  word  owner  is  to  be  under* 
Cd«rp.  154.  ftood,  in  this  definition.  It  has  been  argued,  that  if  A.  be  the 
owner  of  a  (hip,  and  let  it  out  to  B:  as  freighter,  who  infures 
it  for  the  voyage ;  and  if  the  deviation  be  with  the  knowledge 
of  A.  though  unknown  to  B*  the  infurer  is  difcharged.  But  the 
court  over-ruled  that'  argument,  and  faid,  that  in  order  to  dif- 
-  charge  the  infurer  from  the  lofs  by  barratry,  it  mqft  appear,  that 
the  a&  done  was  by  the  confent,  or  with  the  privity  of  the  owner, 
fro  hoc  vice^  that  is,  the  freighter,  the  perfon  infured. 

Thefe  principles  being  advanced,  it  will  now  be  fufficient  to 
fiiew  that  they  are  fupported  and  eftablilhejd  by  the  cafes  which 
have  been  decided*  But  before  they  are  quoted,  it  will  be  pro- 
per to  obferve,  that  by  the  pofitive  regulations  of  Middteburgh^ 
t  M«|«M,  Amfterdam,  Hamburgh^  and  other  countries  in  Europe^  the  un- 
73-<jo.if5,  derwriters  are  univerfalfy  held  to  be  anfwerabic  for  lofies  arifing 
by  the  barratry  of  the  mafter  or  mariners.  By  the  ordinances 
4f  Rffttirdam,  the  owners  of  (hips  are  prohibited  from  making 

^11  infurances 
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infurances  agauift  the  barratry  of  the  mailers,  whortTthey  them-   C  rt  A  P. 
felvcs  (hall  appoint;  but  the jr  may  infure  againft  their  negleft,    ^        ' 
and  nlfo  againil  the  villainy  of  the  Tailors,  and  of  fuch  maders   %  Maccof« 
as  may  happen  to  fucceed  to  the'  command  of  the  (hip  in  foreign    ^* 
parts,  withoat  the  knoy^ledgeof  the  ovirnerSi  on  account  of  the 
deceafe'  or  abfence  of  the  mafler  originally  appointed.    No 
fach  rule  prevails  in  th^  law  of  England ;  but  the  infurer  under-  - 
takes  generally  and  by  exprefs  words  mferted  in  the  policy,  to 
indemnify  the  owner  of  the  (hip  or  cargo  againft  all  lofles  which 
he  may  happen  to  fuftain  by  the  barratry  of  the  mafter  or  ma* 
riners,  even  though  the  mafter  (hould  have  been  appointed  by 
himfelf :  a  circumftance  which  is  rather  (angular,  for  the  infurer 
to  undertake  for  the  condu(9:  of  a  man  whom  he  can  neither  ap« 
point  nor  difmifs. 

In  an  a£lIon  upon  the  cafe  on  a  policy  of  infurance,  on  the  Knight  v. 
fliip  RigA  Merchant,  "  at  and   from  Port  Mahon  to  London,  Cambridgij, 
«'  againft  the  barratry  of  the  mafter  (among  other  things),  and  i%4q.  *^"*' 
**  all  other  damages,  dangers,  and  misfortunes,  which  (hould  «5^"»5^"* 
**  happen  to  the  prejudice  and  damage  of  the  faid  (hip,*'*  the 
breach  alHgned  in  the  d  ^laration  was  the  lofs  of  the  (hip,  <<  by 
««  ibe fraud  and  negligence**  of  the  mafter.     The  plaintiff  had 
judgment  in  th^  court   of  Common  Pleas.      The  defendant 
brought  a  writ  of  error,  and  it  was  contended  by  his  counfely 
that  the  words  ^^  fraud  and  negligence,"*  ufed  in  the  declaration, 
were  more  generah  than  the  word  barratry  :  and  that  the  breach 
ihould  have  been  exprefs,  that  the  (hip  was  loft  by  the  barratry 
of  the  mafter:  that  if  the  word  barratry  do  import  fraud,  yet 
it  does  not  import  neglecl ;  and  the  fad  here  alleged  is,  that  the 
(hip  was  loft  by  the  fraud  and  negligence  of  the  mafter  (a). 

• 

But  the  court  were  unanimoufly  of  opinion,  that  there  was 
JIG  occafion  to  aver  the  f a£l  in  the  very  words  of  the  policy  • 
but  that  if  the  fa£t  alleged  came  within  the  meaning  of  tie 
words  in  jthc  policy,  k  would  be  fu(fic!ent.  Barratry  imports 
fraud :  and  he  that  commits  a  fraud  may  properly  be  faid  to 

(tf)  Tt  now  appears  from  manufcrtpt  norti  of  the  following  eafe  of  Stamma  r.  Sro«fi, 
tliit  the  barratry  committed  in  point  of  fUk  >q  Knight  ▼.  Cair.bri()ge,  wat  «  a  f  i  i  ig 
**  Mit  of  porr«  witboot  paying  the  pott  duiiea,  >»  hereby  the  go.di  wee  for  eiccd  aoi 
<«  M.' '    S<t  Itrlt  V.  Rottctoftj  f  £aft*a  R.  126.  Koft.  u  u 

M  be 
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CHAP  be  guilty  of  a  neglcflt,  viz.  of  his  duty.  Barratry  of  a  maftcr 
is  not  to  be  confined  to  the  mafter's  running  away  with  the 
ibip ;  but  it  extends  to  any  fraud  of  the  mafter.  The  end  of 
infuring  is  to  be  (afe  in  all  events ;  and  ir  would  be  very  preju- 
dicial if  we  were  to  make  loop-holes  to  get  out  of  thefc  policies* 
The  judgment  was  afErmed. 

Stf  nma  V.  In  another  cafe,  the  fhip  the  Gothic  Lyon  being  advertifed  to 
a^tri,  n73«  8^  *^  Mar/ei/ks,  goods  were  Shipped  on  board  her,  on  behalf  of 
the  plaintiff;  and  a  bill  of  lading  was  figned  by  the  mader, 
whereby  he  undertook  to  go  ftraight  to  Marfeilks^  and  the  de« 
fendant  underwrote  a  policy  from  Falmouth  (where  the  goods 
were  taken  in)  to  MarJeUUs.  Before  the  (hip  departed  from  the 
port  of  London^  another  advertifemcnt  was  publiflied  for  goods 
to  Genoa f  Leghorn^  and  Naples ;  and  the  plaintifPs  agent  was 
told^  that  it  was  intended  to  go  to  thofe  ports  firfl;,  and  then 
^ome  back  to  Marfeilles ;  but  he  infilled  that  his  bargain  was  to 
go  dire&ly  to  Marfeilles -^  and  be  would  not  confent  to  let  her 
pafs  by  Marfeilles^  or  alter  his  infurance. 

The  (hip,  however,  drd  pafs  by  Marfeilles ;  and  after  deliver- 

mg  her  cargo  at  the  other  ports,  fet  out  on  her  return  for  Mar^ 

Jeilles  with  the  plaintiff's  goods ;  but  in  a  voyage  thither,  was 

blown  up  in  an  engagement  with  a  Spanijh  (hip.     In  an  adion 

upon  the  policy,  the  breach  affigned  was^  a  lofs  by  the  barratry 

ef  the  mafter. 

t 

Lord  Chief  Juftice  Lee  told  the  jury,  that  this  voyage,  b«ng 
againft  the  exprefs  agreement  to  go  firft  to  Marfeilles^  feemed 
to  be  more  than  a  common  deviation,  as  it  was  a  formed  dcfign^ 
to  deceive  the  contraSor.  He  compared  it  to  the  cafe  of  faiHng 
eut  of  port  without  paying  the  duties,  whereby  the  Ih'p  was  fub* 
ie&ed  to  forfeiture,  and  which  has  been  held  to  be  bana:ry. 

The  mry  ftaid  out  fome  time,  and  u^on  their  return,  aftecl 

rtie  Chief  jMftice,  **  Whether,  if  the  mafter  were  to  have  no 

benefit  to  himfelf  by  paffmg  by  Marfeilles^  and  went  only  to  the 

.other  places  firft  for  the  benefit  of  his  owners,  that  would  be 

barratry  ?"  and  the  Chief  Juftice  having  anfwered  "  No,'*  they 

found  for  the  defendant* 

A  new 
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A  new  Orial  being  moved  for,  the  cafe  was  argued;  and  all  CHAP, 
the  jadge^s  of  the  King's  Bench  were  of  opinion  that  the  verdifl 
was  right :  for  the  mafter  has  a£icd  confident  with  his  duty  to 
his  owners  ;  and  the  plaintiflPs  agent  knew  of  the  intended  aU 
teration  before  the  goods  were  put  on  board,  and  might  have 
refufed  to  (hip  them,  or  have  altered  the  infurance.  The  court 
alfo  held|  that  to  conftitute  barratry  {a)t  there  mud  be  fomething 
of  a  criminal  nature  as  well  as  a  breach  of  contra£t ;  and  that 
as  the  breach  was  adtgned  upon  the  barratry  only,  it  was  noc 
fupported  by  the  evidence,     iio  the  defendant  had  judgment. 

In  Sir  John  Strangers  Reports  we  find  another  cafe  upon  the  Elton  i^. 
fubje£l  of  barratry.  The  (hjp  Mediterranean  went  to  fca  in  the  ^^^  Jl^^ 
merchant's  fervice^  having  aifo  a  letter  of  marque  ;  and .  was 
infured  by  the  defendant,  being  bound  from  Brlftol  to  Newfound* 
land,  tn  her  voyage  (he  took  a  prize,  returned  with  it  to  Brif^ 
tolf  and  received  back  a  proportionable  part  of  the  premium. 
Another  policy  was  then  made,  and  the  fliip  fet  out,  the.  captain 
having  firft  received  exprefs  orders  from  the  owners  that  if  he 
took  another  prize,  he  (hould  put  fome  hands  on  board  fuch 
prizcy  and  fend  her  to  Brifiol ,-  but  that  the  ifaip  in  queftion 
,fliould  proceed  with  the  merchant's  goods.  Another  prize  was 
taken  in  the  due  courfe  of  the  voyage  ;  and  the  captain  gave  « 
orders  to  fome  of  the  crew  to  carry  tlie  prize  to  Briftol^  and  de* 
figned  to  go  on  to  Newfoundland :  but  the  crew  oppofed  him, 
and  infided  that  he  fliould  go  back,  though  he  acquainted  them 
with  his  orders :  upon  which  he  was  forced  to  fubmit,  and,  on 
his  return,  his  own  (hip  was  captured^  but  the  prize  got  in 
fafe. 

\ 

In  an  afiion  againft  the  infurers,  it  was  infided,  that  this  was 
fuch  a  deviation  as  difcharged  them*  But  Lord  Chief  Judice 
Lee  and  the  jury  held,  that  this  deviation  was  excufed  by  the 
force  upon  the  mader,  which  he  could  not  refid,  and  therefore 
fell  within  the  plea  of  necefllty,  which  had  always  been  allowed. 
The  plaintiff's  couiifel  thought  it  was  barratry  :  but  the  Chie£ 
Judice  was  of  opinion,  that  it  did  not  amount  to  that,  as  the 

{a)  In  Phyn  v.  The  Royal  BxcKingc  Company,  7  TcrmR.  505.  poft.  p.  i»i,  andaHo 
In  Earie  ▼.  Rowcrdfi.  S  Eai^»  R.  ia6.  it  appeared  from  a  manufccipt  report  of  cbt 
cafe  of  Sumoia  v.  Brown,  rrad  by  Mr.  Juflice  LtwrtncA,  that  Lord  Cbkf  JuAice  Lte 
Ib  dcfimof  bairatij  (aid,  <•  it  mnd  be  fojne  breach  of  unll  10  cbc  ma/ler  «r  maitfidc*' 

Ma  fiiip 
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Vatick)  m4 
anni4i«r  v. 


(hip  was  not  run  a^ray  with,  in  order  to  defraud  the  owners. 
But  as  this  was  a  cafe  not  of  wilful  deviation,  but,  of  a  deTiation 
through  ncceflity,  the  infurcrs  were  held  to  be  anfwerabiei  and 
tjie  plaintiff  had  a  verdi^il  for  the  fum  tnfured  {a), 

I 

Thefe  are  all  the  cbnnmon  law  cafesi  which  are  to  be  found  on 
the  fubjedi  of  barratry  during  a  long  feries  of  years,  viz.  from 
the  firft  origin  of  infurances,  till  the  year  I774>  when  a  cafe 
arofe,  in  which  all  the  dodrine  on  this  head  was  fully  confi- 
dered. 

It  was  an  action  on  a  policy  of  infurance  upon  goods  on  board 
the  Thornas  and  Matthew  from  London  to  Seville.     The  policy' 
Cowp.  Rep.   was  made  in  the  common  form,  with  liberty  to  touch  at  any 
'^3«  ports  or  places,  tfc.    The  lofs  was  affigned  different  ways  in 

tiie  declaration  :  Firft,  by  (lorms  and  perils  of  the  fea,  in  confe- 
)quence  of  whichi  the  (hip  was  obliged  to  go  to  Dartmouth  to  be 
repaired ;  and,  that  afterwards,  a  further  lofs  happened  by 
ftorms,  ^c.  Secondly,  that  it.  happene<l  by  (lorms  and  perils 
of  the  feat  in  the  voyage  generally  \  and  Thirdly,  by  the  iar-^ 
rairy  of  the  maften 

,  The  caufe  was  tried  before  Mr.  Jufticc  AJhhurJl  at  Guildhall^ 

at  the  fittings  after  Eii/ler  term  1774,  by  a  fpccial  jury.     On 

{a)  In  an  appeal  from  the  Eaft  Indies,  heard  before  the  Lords  of  the  Privy  Council 
ttthe  Cockpit,  Sir  R.  P.  Arden,  the  Matkr  of  the  Polls,  in  obferving  upon  the  above 
cafe  of  Elton  v.  Brogden,  faid,  hethouvbi  ic  muft  be  ill  reported  in  Strange )  for,  upon 
the  fads  Hated,  there  coald  be  no  doubr,  but  that  the  mariners  had  committed  barratry} 
and  he  was  therefo  e  inclined  to  think,  as  Lord  IVfansfieid  appeared  Co  have  done  in 
commenting  upon  thi;  cafe  in  tha*^  of  Vallejo  v.  Wheeler,  that  the  policy  muft  have 
been  fpeciali  probably  not  including  barratry  of  the  marioeis.  Dc  Frife  v.  Stephenf,  ift 
July  iSoo.  Hut  wirh  doforence  to  fudi  high  authority,  that  coold  hardly  have  been 
the  cafe;  for  otherwife  the  pt-iintifT^s  counfel  aCttd  moft  abfurdly,  in  arguing  th^t  this 
condud  was  barratrous,  as  liom  the  above  report  they  appear  to  have  done,  if  barra- 
try was  a  ri/k  fpecia!!y  c:ccluded  from  ihe  policy.  I  have  been  at  fome  pains  t(»getat 
the  recfird  :  but  after  a  perfonal  and  dU  gent  fearch,  there  dues  not  appear  to  have  been 
any  jodgment  docketed  ;  and,  therefore,  a«  I  could  rfo  obtain  the  flumber  of  the 
judgment  roll,  a  fearch  amongfl  the  lecords  tb'^mfelves  would  have  been  almoft  frutU 
]efs<  Certainly,  however,  the  ground  upon  which  the  decifion  in  EltoA  v.  Brogden  turned,  ■ 
may  «kell  be  doubted  ;  as  the  condud  of  tho^mariners  feems  to  have  been  clearly  barv- 
trous  :  but  the  decifion  itfelfwas  corre£t ;  becaufe  a  devistion,  if  occafioned  by  barra- 
try does  not  afFeA  the  claim  of  the  afTuredto  recover  3  but  on  the  contrary  charges  the 
ondcf writers.  See  obfervations  upon  this  cafe  by  Lord  Chief  JuAice  (Sir  James) 
Mansfield,  10  pronouncing  judgment  in  the  caufe  of  Scott  v.  Thompfon*  I  New  Rep. 
p,  tSi,  where  hit  Lordih'p  fccms  to  think  Che  (ooduft  of  cbe  (Alots  not  banatrons. 

the 
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the  trial  it  was  proved,  that  this  (hip  was  put  up  as  a  general  ,C  "^  ^P. 
Ihip  from  London  to  Seville  ;  and  was  let  to  freight  to  one  Dar^ 
%mn^  to  whom  ihe  was  chartered  by  Brown  the  captain  :  that  it 
is  the  courfe  of  veflels  going  on  this  voyage,  to  (lop  at  fome  port 
in  the  weft  of  Cornwall^  to  take  in  provifions  :  that  this  (hip  ha* 
ving  taken  her  cargo  on  board,  failed  from  London  to  the  Downs: 
that  while  (he  lay  there,  all  the  other  (hips  bound  to  the  weft« 
ward  bore  away ;  but  (he  iiaid  till   the  night   after,   and  then 
failed  to  Guernfey^  which  was  out  of  ihe  courfe  of  the  voyage  :  that 
the  captain  went  there  for  his  own   convenience,  to  take  in 
brandy  and  wine  on  his  own  account  :.zhtT  v/hich  he  intended 
to  proceed  to  Cornwall :  that   the   night   after  the  (hip  quitted 
Guernfey  (he  fprung  a  leak,  which  obliged  her  tb  put  into  Daft'^ 
mouth.     When  (he  was  refitted,  (he  fet  fail  again  and  proceeded 
for  Hclford  in  Cornwall^  where  it  was  always  intended  (he  (hould 
(lop  to  take  in  provifions  \  but  in  her  way  fhe  received  further 
damage,  and  on  her  arrival  there,  was  totally  incapable  of  pro« 
ceeding  on  the  voyage,  and  the  goods  were  much  damaged.     It 
was  attempted  on  the  part  of  the  defendant  to  prove,  that  one 
Willes  was  the  owner  of  the  (hip :  that  tjie  voyage  to  Guernfey 
was  on  his  account,  and  that  the  goods  taken  on  board  there 
were  his  property  :  but  this  evidence  went  little  further  than  in-' 
formation  and  belief,  except  that  it  was  proved,  that  when  the 
Ihip  arrived  at  Helfordy   the  wine  was  delivered  to  hiqi  in  his 
cellar.   The  learned  judge  direflcd  the  jury,  that  if  the  going  to 
Guernfey  was  without  the  kno^vled^e  of  Darwin,  it  was  barratry, 
and    they  ought  to  find  for  the  plaintiff;  but  if  done  with  his 
knowledge,  then  it  was  not  barratry  :  that  if  they  (hould  be  of 
opinion,  that  it  was  without  the  knowledge  of  Darwin,  he  de« 
fired  them  to  fay,  whether  they  thought  it  was  with  the  know- 
ledge of  Willes  or  not.     Toe  jury  found  a  vcrdift  for  the  plain- 
tiff, and  faid,  they   thought  the  going  to  Guernfey  was  without 
the  knowledge   of    Darwin,  whom  they  looked  upon  to  be  the 
true  owner;  but  they  were   of  opinion,  it  was  with  the  know- 
ledge of  Willes. 

A  mot  Ton  was  afterwards  made  for  a  new  trial ;  and  the  cafe^ 
being  a  queflioh  of  great  confequence  to  the  mercantile  world 
was  twice  argued  at  the  bar  ;  after  which  the  judges  were  usa- 
nimoufly  of  opinion,  that  the  plaintiff  was  enthled  to  recover, 
but  they  delivered  the  rcafons  of  their  judgment  y^nVi/Z/w. 

M  3  Lord 
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Lord  Mansfield.' — "  The  ground  of  the  motion  for  a  new  trial 
in  this  cafe  is,  that  under  the  circumftances,  as  they  were  given 
in  evidence  to  the  jury,  the  carrying  the  (hip  to  Guernfey^  was 
merely  a  deviatioriy  but  not  barratry.     Much  more  (Irefs  was  laid 
at  the  trial,  than  in  either  of  the  arguments,  upon  this  fa£t ; 
namely,  that  the  deviation  being  with  the  knowledge  of  Willes 
the  owner  (though  not  owner  pro  hdc  vice)  of  the  fhip,  it  could 
never  be  barratry ;  and  therefore  the  jury  were  preflld  to  fay, 
whether  it  was  with  the  confent  of  Willes  or  not }  and  they  faid, 
<<  It  was.'*    To  be  fure  nothing  is  fo  clear,  as  that  if  the  owner 
of  a  (hip  infure,  and  bring  an  a£}ion  on  the  policy,  he  can  never 
fet  up  as  a  crime  a  thing  done  by  his  own  dire£lion  or  confenc- 
It  was  therefore  a  material  fa£l  to  proceed  upon,  if  Willes  had 
bad  any  thing  to  do  in  the  cafe ;  but  he  had  not.     It  appeared  to 
me,  that  the  nature  of  barratry  had  not  been  judicially  confi- 
dered,  or  defined  in  England  with  accuracy.     In  all  n;ercantile 
tranfaflions,  the  great  obje£l  (hould  be  certainty  :  and  therefore> 
it  is  of  more  confcquence  that  the  rule  (hould  be  certain,  than 
whether  the  rule  is  e(tabli(hed  one  way  or  the  other ;  becaufe 
(peculators  in  trade  then  know  upon  what  ground  to  proceed.*' 
His  lord(hip  then  (lated   the   three   cafes  above  quoted  from 
Strange  /  and  affer  giving  a  definition  of  the  word  barratry,  he 
proceeded  thus :    *'  In  this  cafe,  the  underwriter  has  infured 
againft  all  barratry  of  the  maftcr ;  and  we  are  not  now  in  a  cafe 
where  the  owner  or  freighter  is  privy  to  it;  if  we  were,  it  is  evi- 
dent, that  no  man  can  complain  of  an  a6),  to  which  he  is  him- 
felf  a  party.     In  this  cafe,  all  relative  to  Wilks  may  be  laid  out 
of  it :  he   is  originally  the  owner ;  but  not  the  infurer  here. 
Darwin  was  the  freighter  of  the  (hip,  and  the  goods  that  were 
on  board  were  his  :  if  any  fraud  be  committed  on  the  owner,  it 
is  committed  on  Darwin,     The  qu'rdion  then  i^y  What  is  the 
ground  of  complaint  againft  the  matter  ?     He  had  agreed  to  go 
ch  a  vcynge  from  London  to  Seville  :  Darwin  trufts  he   will  fct 
out  immediately,  inftead  of  which  the  maftcr  goes  on  an  iniqui* 
lous  fcheme,  totally  diflinfl  from  the  purpofe  of  the  voyage  to 
Seville :  that  is  a  cheat  and  a  fraud  on  Darwin,  who  thought  he 
would  fet  out  dirc<niy  ;  and  whether  the  lofs happened  m  the  atl 
of  barratry,  that  is  during  the  fraudulent  voyage,  or  ^Jicr,  is  im- 
material, becoufc  the   voynge   is  equally   altered,  even  though 
there  is  no  other  iniquitous  intent.     But   in  ihc   prcftnt  cafe 

there 
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thcTC  is  a  great  deal  of  reafon  to  fay,  that  Jthe  lofs  fuftalned  was  CHAP. 
in  confequence  of  the  alteration  of  the  voyage.  The  moment  the 
fhip  was  carried  from  its  right  courfe,  it  was  barratry ;  and  btf^ 
the  lofs  happened  immediately  upon  the  alteration.  Supppfe  thf 
fhip  had  been  loft  aflerf^ards,  what  would  have  been  the  cafe  of 
the  mfured  if  he  were  not  fecured  againft  the  barratry  of  the 
mafter  ?  He  would  have  loft  his  infurance  by  the  fraud  of  the 
snafter  ;  for  it  was  'clearly  a  deviatioui  and  the  infured  cannot 
come  upon  the  underwriters  for  a  lofs,  in  confequence  of  a  de^ 
viation.  Therefore,  I  am  clearly  of  opinion,  that  this  fmug- 
gling  voyage  was  barratry  in  the  mafter.'' 

Mr.  Juftice  Afion. — "  I  wonder  that  there  fhould  remain  t 
doubt  at  this  day,  what  is  meant  by  barratry  in  the  mafter.  la 
different  ordinances  different  terms  are  ufed  j  but  they  all  hav^ 
:the  fame  meaning.  In  one  of  the  Ordinances  of  Stockholm^  it  i^ 
called  **  knavery  of  the  mafter  or  mariners  5"  and  the  fa£l$ 
ftated  here,  clearly  fall  within  tha;t  defcription.  Where  it  is  ^ 
deviation  with  the  confent  of  the  <nvner  of  the  vejfel^  and  the 
mafter  is  not  ading  for  his  own  private  intereft  \  in  fuch  cafe  it 
is  nothing  but  a  deviation  with  thp  confent  of  the  pwner,  an4 
the  underwriter  i$  excufed.  In  this  cafe  the  hull  of  the  fliip 
belonged  to  WWes ;  but  he  h;>d  nothing  to  do  with  it,  having 
chartered  \\.xq  Darwin:  the  jury  therefore  did  right  in  conlider- 
inj  Daravin  the  owner  pro  hdc  vice.  Having  coiifidered  him  ix| 
that  light,  the  conduft  of  the  mafter  was  clearly  barratry  j  for 
he  was  afiing  for  his  own  benefit,  without  intendipg  any  good 
to  his  owner,  and  without  his  confent  and  privity.  Nobody 
knows  when  the  firft  commencement  of  the  injury  happened  j 
buf  mpft  probably,  on  the  return  of  the  (hip  to  J^artmouth 
frpm  Guernfeyy  where  he  had  been  for  the  purpofe  of  frruT, 
gling.  Therefore,  I  am  clearly  of  opinion,  th^tthis  change  of 
the  voyage  for  an  iniquitous  purpofe,  was  bairatry  ;  which  \% 
ODt  confined  tp  tfie  running  away  with  the  Ih'p,  but  comprehends 
every  fpecici;  of  fraud,  knavery,  or  criminal  conducl  iij  th^ 
xpafter,  by  which  the  o wipers  or  freighters  are  injured." 

« 

Mr.  Juftice  ST/Z/V/.-r."  The  only  dpqbt  I  had  in  thl^cafe  was 
at  what  time  the  lofs  happened  :  and  I  think  it  may  reafonably 
be  faid  to  have  happened  in  confequence  of  the  fmufjgling  voy. 
a|c  :  (or  if  th^  fliip  had  proceeded  on  her  Qrft  intended  courfe^ 

W4  fhf  • 
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CHAP,  (he  would  have  efcapcd  the  dorm.  Though  this  was  a  deviation, 
yet  it  is  a  fair  and  juft  rebutter  to  fay,  that  it  was  barratry  in  the 
mafter,  which  is  a  peril  infured  againft  by  the  policy/' 

Mr.  Juftice  Afbhurft  continued  of  the  fame  opinion,  which  he 
held  at  the  trial ;  and  the  rule  for  a  new  trial  was  dlfcharged  by 

the  unanimous  opinion  of  the  whole  court. 

« 

Rni-ertfim?.       In  another  cafe,  which  has  already  been  twice  cited  for  an- 

C'Aer    Vide 

tHe  lad         other  purpofe,  Mr.  Jullicc  Buller,  who  tried  that  caufe,  feemed 
chapcr.        xo  think,  that  the  breach  of  an  embargo  was  an  ad  of  barratry  in 
the  matter. 

Roffv.  In  2  fubfequent  cafe,  which   was  an  a £> ion  on  a  policy  on 

4TerinRep,  goods  on  board  the  Live  Oak,  whereof  Jo/cph  Rati  was  mafter^ 
7%.  Set  polk.  ^^  gjjj  fy^Qi  Jamaica  to  New  Orleans,  it  appeared  that  the  (hip 

aiinther         was  put  Up  as  a  general  (liip  at  Jamaica  in  1 783  ;  that  ihe  failed 
^"^  on  the  voyage  infured  in  May  1783,  and  anived  in  June  follow- 

ing at  the  mouth  of  the  river  Mijftjfippiy  which  lends  up  to  New 
Orleans  in  Spanijh  America,  at  the  dillance  of  about  3  5  leagues. 
When  the  captain  had  got  thus  far  he  dropped  anchor,  and 
went  in  his  boat  up  the  river  to  New  Orleans,  and  on  his  return 
without  carrying  the  (hip  to  her  port  of  dcftination,  flood  away 
for  the  Havannah,  after  which  he  was  never  heard  of.  It  ap- 
peared that  he  had  a  private  adventure  of  negroes  of  his  own  on 
board,  which  there  was  reafonable  evidence  for  fuppofing  he  in- 
tended to  have  difpofed  of  at  New  Orleans  ;  but  finding  it  di(R- 
calt  to  do  fo,  on  account  of  a  prohibition  to  import  them  into 
the  Spafiijt)  government,  he  went  to  the  Havannah.  The  jury 
found  for  the  plaintiff  on  the  count  in  the  declaration,  charging 
t]\e  barratry  ol  the  mafter  ;  and  the  whole  court  of  King's  Bench, 
r.pon  a  n^otion  for  a  new  trial,  were  of  opinion,  that  the  fa£la 
ftated  amounted  clearly  to  the  crime  of  barratry. 

]V!r^s  V.  So  alfo  it  has  been  held  by  the  Court  of  King's  Bench,  that  if 

r.*'*'*"'^       the  Captain  of  a  fliip,, contrary  to  the  inftruclionsof  his  owncr» 

5  0.    See  '  cruife  for  and  take  a  prize,  and  the  vefTel  is  afterwards  loft  in 

^^^**  confcquence  of  it,  he  is  guilty  of  barratry,  even  though  he  libel 

his  prize  in  the  Court  of  Admiralty  in  the  name  of  himfelf  and 

his  owner  •,  and  though  the  owner  had  procured  a  letter  of 

marque,  folely  with  a  view  to  encourage  fcamen  to, enter,  and 

8  without 
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"Witbout  any  intention  of  uGng  it  for  the  purpofe  of  crnizing ;  for  CHAP, 
whatever  is  done  by  the  captain  to  defeat  or  delay  the  perform-  '_  _, 

ance  of  the  voyage,  is  barratry  in  hinii  it  being  to  the  prejudice 
of  his  owners  ;  and  though  the  ca^ptain  Height  conceive  that  what 
he  did  was^for  the  benefit  of  his  owners,  yet  if  he  afled  con* 
trary  to  his  duty  to  them,  it  is  barratry.  In  this  cafe  it  alfo  ap* 
peared,  that  the  captain  had  boarded  and  plundered  an  American 
fhip,  which  they  afterwards  releafed,  before  he  cruized  for  and 
took  the  prize  in  queftion. 

Two  cafes  have  lately  arifen  in  which  the  do£lrine  of  barra-  Phyo^.Thc 
try  was  much  conGdered  :    in  the  firft  of  them  the  Court  o^  Aflfor.  Comr 
King's  Bench,  after  confiderable  argument,  were  unanimoufly  7  TermlUp. 
of  opinion,  that  there  muft  be  fraud  to  conditute  barratry,  and 
that  the  jury,  by  negativing  fraud,  had  in  truth,  by  that  finding, 
negatived  barratry,  .  ^  . 

But  in  the  fecond  of  thofe  cafeSj  the  definitions  of  barratry, 
and  the  ingredients  neceflary  toconftitute  that  ofibnce,  were  very 
elaborately  argued  at  the  bar :  and  after  time  taken  for  delibc* 
ration.  Lord  Elknhorough  pronounced  the  unanimous  judgment 
of  the  Court,  in  a  very  learned  and  luminous  argument,  in  which 
his  Lordihip  entered  into  a  full  confideration  of  all  the  prior 
cafes,  marked  their  relative  diftindlions,  laid  down  the  true  de- 
finition of  the  offence,  and  guarded  the  hearer  from  imagining 
that  the  fuppofed  generality  of  his  dodrine  could  extend  to 
cafes,  which  evidently  could  not  fall  within  the  fcope  of  his 
reafoning.      I  lament  that  I  have  not  fpace  to  give  this  judg. 
mei^t  verbatim  :  but  the  fubdance  (hall  be  detailed  for  the  gene« 
ral  reader,  and  profeffional  men  muft  be  referred  to  the  larger 
printed  account  in  Mr.  Ea/Fii  Reports. 

It  was  an  aft  ion  on  a  policy  of  infurance,  at  and  from  Liver  •  j,„\^  ^^ 
fool  to  the  coaft  of  Africa^  during  her  ftay  and  trade  there,  and  ®*^^*  ^* 
10  the  port  of  fale  in   the  Weft  Indies^  and  the  plaintifis  aver-  8  eIi?ii 
red  the  lofs  to  be  by  barratry  of  the  mafter.     It  appeared  in  evi-  ^•^  **^ 
dence  that  the  mafter,  who  was  alfo  fupercargo,  on  his  arrival 
off  Cape  Coaft  Cajlle^  a  Britifli  fettlement  on  the  coaft  of  Africa 
let  go  an  anchor  and  began  to  trade  for  two  days  there  \  but 
receiving  intelligence  that  he  could  barter  his  goods  for  flaves 
more  expeditioufly  and  advantageoufly  at  D^£lmina,  a  Dutch 

fort, 
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CHAP.  fQ,.f^  about  fevcn  miles  to  windvrard,  he  weighed  anchor  an4 
proceeded  to  this  latter  place,  which  had  the  Dutch  flag  flying 
and  guns  mounted,  where  he  exchanged  his  goods,  confi (lings 
amongft  other  things,  of  muflcets   and  gunpowder,  with  the 
Dutch  governor,  and  another  refident  there,  for  flaves.     Holland 
was  at    that    time  at    war  with  Great  Britain^   and  he  had 
a  letter  of  marque  on  board  againft  the  French  and  Dutch. 
After  taking  on  board  a  number  of  flaves,  the  captain  who  was 
then  on  fliore  at  D'JSlmina,  receiving  information  that  an  Englj/b 
frigate  was  in  fight,  fent  a  note  on  board  to  his  own  (hip,  di- 
recting her  to  fail  immediately  to  CapeCoafl^  to  prevent  mi/chiefs 
as  he  expreflcd  himfelf ;  but  before  (he  reached  Cape  Coafl  (he  was 
purfued  and  captured  by  the  Englijh  frig  te,  and  .poodemned  for 
having  traded  with  the  enemy.     It  further  appeared,  that  it  had 
been  ufual  to  keep  up  a  trading  intercourfe  in  boats  and  fmall 
craft,  between  the  Englijh  and  Dutch  fettlements  on  this  coafl: , 
even  in  time  of,  war  between  the  mother  countries;  and  that 
the  captain's  objedi  in  going  to  D^Elmina  was  to  complete  his 
cargo    as  cheaply  and  expeditioufly  as  he  could.     It  was  ad- 
mitted that  he  had  no  particul.ir  in(lru£tions   to   go  there,    but 
that    he  was  direfled   generally  to   make  the  beft   purchafes 
with  difpatch.     It  was  alfo  proved  that    when  the  (hip   was 
about   to   go    to    D'Elminay    the   furgton  aflccd   the  captain, 
if  there   was   no  impropriety  in   going   there,   to    which  he 
anfwered  that  they  (hould  be  foon  gone,  and  nobody  would 
know  it;    and  alfo  that    befides   his  ufual    pay    as  captain, 
he  had  a  commiflTion  on  purchafes  and  fales,  which  he  was  en- 
titled to  receive  at  the  end  of  the  voyage.     Lord  Ellcnborough 
at  the  trial  was  of  opinion,  that  this  trading  with  the  enemy  by 
the  captain,  without  the  authority  of  his  owners,  though  in?  * 
tended  principally  for  their  benefit,  being  in  contravention  of  his 
duty  to  them,  and  fubjefting  their  property  to  confifcation,  ^as 
barratry :  but  as  the  cafe  w^s  new  in  fpecie,   his  Lordfhip  gave 
the  defendant  leave  to  move  to  enter  a  nonfuit.  A  motion  having 
accordingly  been  rqade  forthatpurpofe,  it  was  infifled  by  the  coun* 
fel  for  the  defendant,  that  the  aft  done  muft  be  a  breach  of  truft, 
and  done  /.v  maleJiqto\  and  that  herethc  obvious moiive'of  the a£k 
was  to  make  the  fpecdieft  and   cheapeft   purchafes  for  his  ero-j 
ployers.     After  the  argument,  the  Ciiief  Juftice  faid,  the  Quirt 

would  look  intQ  the  cafes;  but  addqd,  "  \  caimpt  refiain  frqn^ 

making 
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making  a  few  obfervations  now.    It  has  been  aflced,  Hqw  ]fi  chap. 
this  a£t  of  the  captain,  in  going  to  D^Eltnina^  in  order  to  pur- 
chafe  the  cargo  for  his  owners  more  cheaply  and  more  expe- 
ditioiifly,  a  breach  of  truft,  as  between  him  and  them  ?     Now 
I  conceive  that  the  truft  repofed  in  the  captain  of  a  veffel  obliges 
him  to  obey  the  written  inftru£lions  of  his  owners,  where  they 
give  any ;  and  where  his  inftruftions  are  filent,    he  is  at  all 
events  to  do  nothing  but   what  is  cotifonant   to   the  laws  of 
the  1and|  whether  with  or  without  a  view  to  their  advanjtage  ; 
becaufe  in  the  abfence  of  exprefs  orders  to  the  contrary,  obcr 
dience  to  the  law  is  implied  in  their  inftru£tions.     Therefore 
the  matter  of  a  vefiel,  who  does  an  a£l  in  contravention  of  the 
laws  of  his  country,  is  guilty  of  a  breach  of  the  implied  orders 
of  his  owners.     I  cannot  therefore  for  a  nioment  fuifer  it  to  be 
fuppofe^  that  a  captain  is  not  guilty  of  a  breach  of  truft  to  his 
owners,  who,  in  contravention  of  the  law,  (the  obfervance  of 
which,  nothing  being  expreiSTed  to  the  contrary,  is  implied  in 
their  orders)  does  an  aA  which  is  injurious  to  them."    In  a  few 
days  afterwards 

Lord  Etlenborough  delivered  the  judgment  of  the  Court. 
*'  The  queftion  in  this  cafe  is,  whether  a  lofs,  of  a  (hip  infuredy 
by  an  illegal  a£):  of  the  mafter,  not  authorized  by  his  owners,  in 
going  into  D^Elmina^z  Dutch^  and  enemy's,  pert  on  the  coaft 
oi  AfricayznA  trading  there  for  flaves  by  a  barter  of  arms  and 
warlike  ftores,  on  account  of  which  illegal  trsffic,  the  veflcl 
infured  was  feized  by  a  king's  (hip,  and  afterwards  condemned 
on  that  account  in  the  Weff  Indies^  be  barratry  :  or  whether,  &s 
was  (Contended  on  the  part  cf  the  defendant,  in  order  to  confti- 
nite  barratry,  the  zOt  (hould  not  appear  to  have  been  done  with 
a  view  of  promoting  the  maner's  benefit  to  the  prejudice  of  his 
owners  ?"  His  Ixnifliip  then  proceeded  to  ftate  the  meaning  of 
the  word  in  foreign  languages,  and  to  quote  and  comment  upon 
the  various  cafes  in  our  law  books,  in  which  the  extent  of  the 
term  barratry  had  neceflarily  been  confidered :  his  Lordfhip 
then  went  on  thus ;  *'  After  thefe  various  dccifions  of  courts 
of  law,  we  are  certainly  warranted  in  pronouncing  that  a  fraxu 
dulent  breach  of  duty  hy  the  ntqfier^  w  refpcFl  I0  his  cwn^rs  t  or^m 
other  words,  a  breach  of  duty^  in  rcfpeH  io  h'ts  onvturs^  ivith  a  m- 
mir.al  tttient^  or  ex  maleficio,  is  harvuity.    And  with  refpeft  to 

the 
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c  H  A  p.  the  owner  of  the  (hip  or  goods^  whofc  intcrcft  is  to  be  proteded 
by  the  policy,  it  can  make  no  diiTerence  in  the  reafon  of  the 
thing,  whether  the  prejudice  he  fuHers  be  owing  to  an  a£l  of 
the  mafteri  induce'd  by  motivec  of  advantage  to  himfetf^  malice 
fo  the  owner,  or  a  difregard  to  thofe  hws,  which  it  was  the 
mailer's  duty  to  obey,  and  which  (or  it  would  not  be  barratry) 
his  owners  relied  upon  his  obferving.  It  has  been  ftrongly  con- 
tended on  the  part  of  the  defendant,  that  if  the  condufl  of  the 
mailer,  although  criminal  in  refpe£l  of  the  (late,  were  in  his 
opinion  likely  to  advance  his  owner's  intereft  and  intended  by 
him  to  do  fo,  it  will  not  be  barratry ',  but  to  this  we  cannot 
ailent.  For  it  is  jiot  for  him  to  judge  in  cafes  not  entrufted  to 
his  difcretion,  or  to  fuppofe  that  he  is  not  breaking  the  truft 
repofed  iii  him,  but  a£ling  meritorioufly,  when  he  endeavours 
to  advance  the  intereft  of  his  owners  by  n  cans  which  the  Uw 
forbids,  and  which  his  owners  alfo  muil  be  taken  to  have  for- 
bidden, and  not  only  from  what  ought  to  be,  and  muft  therefore 
be  prefumed  to  have  been,  their  own  fenfe  of  public  duty,  but 
^  alfo  from  a  confideration  of  the  ri(k  and  lofs  likely  to  follow 
from  the  ufe  of  fuch  means.  In  hying  down  this  doclrine,  we 
feel  ourfclvcs  fupported  by^the  feveral  eminent  authorities  al- 
ready referred,  to.  And  in  giving  this  opinion,  we  do  not 
feel  any  apprehcnfion  that  firr.ple  deviations  will  be  turned  into 
barratry,  to  the  prejudice  of  the  unc^erwriters ;  for  unlefs  they 
be  accompanied  with  fraud  or  crime,  no  cafe  of  deviation  will 
f;))l  within  the  true  definition  of  barratry,  as  above  laid  down. 
Another  argument  was  ufed^  which  hardly  appears  to  have  been 
ufed  ferioufly  ;  namely,  that  the  captain  in  this  cafe  united  in 
himfilf  the  two  chara£lers  of  fupercargo  and  captain  ;  and  that 
as  captain,  he  muft  be  coiifidered  as  obeying  the  dire£lions  of 
his  owners,  given  to  himfelf  as  captain,  iy  himielf,  in  his  cha« 
ra€ler  of  fupercargo.  It  is  fufhcient  to  ftate  fuch  an  argument  to 
ihew  it  can  have  no  weight.  The  direAions  of  the  owners  as 
to  the  conci  uGt  of  the  voyage,  and  as  to  the  places  where  the  trade 
was  to  be  carried  on,  are  to  be  looked  for  in  their  inftrufiions  > 
which,  coupled  with  their  duty  to  their  country,  muft,  during 
every  moment  of  the  voyage»  be  conCdered  as  either  exprefsly 
or  impliedly  dire£ling  the  captain  to  condu£l  the  {hip  to  thofe 
places  only  where  trade  might  be  carried  on  without  violating 
the  laws  of  their  country."  The  plaintiffs  therefore  retained 
their  verdi£l. 

The 
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The  court  therefore  in  tlxc  laft  c^fc  cannot  be  confidered  as 
laying  down  any  netv^  rale  ;  but  01U7  lamtnoufly  explaining  and 
expounding  the  rule,  as  coUeAed  from  all  the  former  dect* 
fions :  for  Lord  ElUnborough  moft  pointedly  declares,  that  in  laying 
down  the  dodrine  he  has  done,  the  Court  feel  themfekesfup- 
ported  by  the  fereral  eminent  authorities  referred  to ;  and  th<! 
broad  ^principle  is  this :  that  a  breach  •/ duty  by  the  rnajter  in  refpeS 
to  his  owners,  with  d  fraudulent  or  criminal  intent,  or  ex  maleficio, 
is  barratry.  His  Lordihtp  is  at  the  fame  time  anxious  to  declare 
that  fimple  deviations  from  the  courfe  of  the  voyagCi  unlefs 
accompanied  with  fraud .  or  crime  on  the  part  of  the  mafter^ 
will  not  conftitute  barratry. 

It  has  been  a  queftioi^i  who  are  meant  by  the  owners 
in  the  definition  of  barratry ;  but  in  the  cafe  of  Fallejo  r. 
Wheeler,  it  was  fettled|  that  the  freighter  of  the  (hip  itf 
to  be  confidered  as  the  owner  of  it  for  the  p^ticular  voyage : 
2nd  it  feems  alfo  clearly  fettled  by  the  fame  cafe,  that  if  an  aA 
be  committed  with  the  confent  of  the  owners  of  the  (hip,  that 
cannot  be  barratry.  It  was,  however,  in  a  later  cafe,  inGfted  - 
upon  at  the  bar,  that  an  a£t  of  the  captain,  without  the  confent 
of  the  owners  of  the  goods,  who  were  the  Infured,  tlfough  with 
the  confent  of  the  owners  of  thejbip,  was  barratry,  fo  as  to  charge 
the  underwriters.  But  this  argument  was  overruled  by  the 
court ;  and  could  not  have  been  admitted  without  overturning 
alt  former  decifions  upon  the  fubje£^.  Barratry  implies  fome-  ■ 
thing  contrary  to  the  duty  of  mailer,  and  mariners,  in  the  relation 
ifi  which  theyftani  to  the  owners  of  the  fbip ;  and  although  .they 
may  make  tfaemfelves  liable  to  the  owners  of  the  goods  for  mif- 
condud:»  yet  not  for  barratry,  which  can  be  committed  again  ft 
the  owners  of  th^  (hip,  and  them  only. 

Th^  cafe,  in  which  this  point  was  fettled,  was  an  action  on  ^^^^  ^^ 
a  policy  6f  infnrance,  madd  by  Hague  before  he  became  a  bank-  others,  af- 
rupt,  m  goods  laden  in  the  (hip  Rachette  (otherwife  the  Bellona)  ^^^if, 
for  a  voyage  from  London  to  Rochelle,  fubfcribed  by  the  defend-  Bourdi^u, 
ant  for  120/.  at  l/.  10/.  percent,  premium.    The  caufe  was  313?"   *'' 
tried  at  OuiUhall  before  Mr.  Juftice  Buller,  when  a  vcrdift  was 
found  for  the  plaintiff,  fubje£k  to  the  opinion  of  the  court,  upon 

the  following  cafe ;  That  the  bankrupt  (hipped  on  board  the  vef. 

fel 
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^  ^v^  ^*  ^^^  '^^  queftion  goods  to  the  amount  of  i,8oo/.  for  Rocbelte* 
That  the  captain,  by  the  in/ligation  and  dire&ion  of  Meffri. 
Le  Grands^  the  owners  rf  the Jhip^  went  with  thejbip  and  cargo  to 
Bourdeaux  itifiead  of  Rochelle^  where  the  cargo  was  fold  by  the 
agent  of  X^  Grands.  That  a  petition  was  prefented  by  the  plain- 
tiffs to  the  Heutenant-general  of  the  Admiralty  of  Guienmy  dating 
the  whole  of  the  tranfa£lion  between  the  bankrupt  and  the  owners 
and  captain ;  that  in  order  to  procure  a  landing  at  Bourdeaux% 
their  original,  deftination  being  to  RochelUy  falfe  bills  of  lading 
were  made  out  by  the  captain,  at  the  inftigation  of  Le  Grand : 
the  petition  coficluded  with  a  prayer  for  relief.  In  confequence 
of  this  petition,  a  decree  was  pafled,  declaring  Rene  Guinc  (cap- 
tain) guilty  of  the  crime  of  barratry  of  the  mqfter^  for  having  Ggned 
falfe  bills  of  lading,  Isfc,  for  reparation  whereof,  it  fentenced 
him  to  perpetual  fervice  in  the  gallics.  It  alfo  declared  Domi- 
nique Le  Grand  guilty  and  convifled  of  having  been  an  in/ligaior 
and  accomplice  of  the  f aid  barratry  of  the  mailer,  and  adjudged  him 
to  five  years  fervitude  in  the  gallies :  and  alfo  decreed,  that  the 
faid  Rene  Guine  and  Le  Grand  fhould  pay  to  the  plaintiffs  the 
amount  of  their  lofs,  and  all  charges  and  cods.  The  quedion 
on  this  cafe  is,  Whether  the  plaintiffs  were  entitled  to  recover 
againd  the  infurers  ?     After  the  fird  argument^ 

Lord  Mansfield  faid,  <<  that  with  regard  to  the  fentence  which 
had  been  pafled  abroad,  and  which  had  declared  the  mader  and 
owner  to  have  been  guilty  of  barratry,  it  was  entirely  out  of  the 
quedibn.  That  though  it  was  a  mod  righteous  ^.udgment,  yet 
that  it  was  no  part  of  the  confideration  of  the  court  there,  what 
was  meant  by  barratry  in  an  Englifb  policy.  The  quedion  was 
left  entirely  open.  That  their  idea  of  barratry  was  manifedly 
different  ifrom  the  condruAion  pot  upon  that  word  in  our  own 
courts,  for  they  had  found  the  owner  guilty  of  barratry,  which 
was  entirely  repugnant  to  every  definitioB  of  barratry^  wbicb 
tad  ever  been  laid  down  in  an  Engli/b  court  of  judice.'* 

A  few  days  afterwards  the  court  declared,  that  they  had  not 
the  fmalled  doubt  as  to  the  prefent  queftion,  and  therefore 
thought  it  very  unneceffary  to  hear  a  fecond  argument. 

» 

Lord  Mansftld  delirered  the  opinion  of  the  court. 

-  An 
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■ 

All  quedions  upon  mercantile  tranfa^lions,^  but  more  parti- 
cularly upon  policies  of  infurance,  are  extremely  important,  and 
ought  to  be  fettled.    The  general  queftion  here  is  on  the  con- 
ftru&ion  of  the  word  barratry  in  a  policy  of  infurance.     It  is 
fomewhat  extraordinary  that  it  (hould  have  crept  into  infurances, 
and  ftill  more,  that  it  fliould  have  continued  in  them  fo  long  ; 
for  the  underwriter  infures  the  cpndu£l:  of  the  captain,  whom 
he  does  not  appoint,  and  cannot  difmifs,  to  the  owner,  who  can 
do  either.     The  point  to  be  confidered  is,  Whether  barratry,  in 
the  fenfe  in  which  it  is  ufcd  in  our  policies  of  infurance,  can  bo 
dommitted  againft  any  but  the  owners  of  the  (hip  ?     It  is  clear, 
beyond  contradi£lion,  that  it  cannot ;  for  barratry  is  fomething 
contrary  to  the  duty  of  the  mnjler  and  mariners^  the  very  terms  of 
which  imply,  that  it  mud  be  in  the  relation  in  which  they  (land 
to  the  owners  of  the  Jhip*     The  words  ufed  are  majier  and  matt* 
ners^  which  arc  very  particular.     An  owner  cannot  commit  bar* 
ratrj.     He  may  make  himfclf  liable  by  \\\s  frauduhnt  conduEi  to 
the  owner  of  the  goods,  but  not  as  for  barratry.     And,  befides, 
barratry  cannot  be  committed  againft  the  owner,  with  his  cm^ 
fent :  for  though  the  owner  may  become  liable  for  a  civil  iofs  by 
the  mifbehaviour  of  the  captain,  if  he  CQnfents,  yet  that  is  not 
barratry.     Barratry  muft  partake  of  fomething  criminal,  and 
muft  be  committed  againft  the  owner  by  the  mafler  or  mariners. 
In  the  cafe  of  Vallejo  and  Wheeler^  the  court  took  it  for  granted, 
that  barratry  could  only  be  committed  againft  the  owner  of  the 
{hip.     The  point  is  too  clear  to  require  any  further  difculiion. 

The  pojlea  was  delivered  to  the  defendant. 

It  Is  clear  that  if  the  owner  be  alfo  the  maftcr  of  the  fiiip,  any 
aS,  which  in  another  maftcr  would  be  conftrued  barratry,  can  - 
not  be  fo  in  him;  becaufc  fuch  doftrine  would  mijitate  againft 
one  of  the  rules  laid  down  in  a  former  part  of  this  chapter  » 
namely  that  no  man  (hall  be  allowed  to  derive  a  benefit  from 
his  own  crime,  which  he  would  do,  were  he  to  recover  againft 
the infurcr  for  a  Iofs,  occafioncd  by  his  own  aft.     But  where  the  ^  ^  ^ 
pcrfon,  who  ads  as  mafter  of  the  (hip,  is  proved  to  have  carried  Hunter. 
her  out  of  her  courfif  for  fraudulent  purpofes  of  his  own,  that  is  *J*X**^* 
prima  facie  evidence  of  barratry,  fo  as  to  entitle  the  afTured  to  re-  •»««>?  «ao. 
cover  againft  the  underwriter,  without  requiring  him  to  prove 
negatively  that  fuch  captain  was  not  the  owner,  or  (hewing  who 

3-  really 
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really  was  fo.     The  faft  of  his  being  owner  mud  be  eftablifhed 
by  the  underwriteri  in  difcharge  of  whom  it  is  to  operate. 

This  rule  refpe£ling  the  fame  perfon  being  both  owner  and 
mafter  has  been  extended  in  the  Court  of  Chancery  to  a  cafe, 
where  fuch  an  owner  and  mailer,  after  mortgaging  his  (hip,  had 
committed  barratry ;  and  when  the  mortgagee  brought  an  a&ion 
at  law  againfl:  the  infurer  to  recover  damages  for  the  lofs  which 
he  had  fuftained  by  this  zSt  of  barratry,  the  court  (ItU  confider-^ 
ing  the  mortgagor  as  the  owner,  granted  an  injun£lion. 

IcvtoT.  The  fafis  of  that  cafe  were  thefe.    The  plaintifFin  equity, 

^Jl^        having  been  fued  at  law  upon  a  policy  of  infurance  againfl;  the 
j6  6co.  II.  barratry  of  the  maftcfr,  which  was  alfo  the  lofs  affigned  in  tlie 
Diaionary,    declaration,  brought  his  bill  in  Chancery  to  be  relieved,  and  (oi 
1  %oU  147.    an  injun£iion.    The  voyage  infured  was  from  London  to  ilf<ir- 
feilles^  and  from  thence  to  fome  port  in  Holland,    The  m  after 
failed  with  the  (hip  to  MarfeilleSy  and  then,  inftead  of  purfuing 
his  voyage,  failed  to  the  Weji  Indies^  where  he  fold  his  fhip,  and 
died  inf6lve«t.  The  plaintiflFby  his  bill  fuggefted,  thzt  Matthnos 
the  mafier^  was  alfo  the  owner  of  the  (hip  :  that  he  had,  before 
the  voyage,  entered  into  a  bottomry  bond  to  the  defendant  for 
200/.  and.  afterwards,  by  a  bill  of  fale,  bad  afligned  over  his  in- 
tereft  in  the  (hip  to  the  defendant,  as  a  fecurity  for  the  200A  : 
that  Matthews  was  neverthelefs,  in  equity,  to  be   confidered  as 
owner  of  the  (hip,  though  in  law  the  owner(hip  and  property 
would  be  looked   upon  to   be  in  the  defendant ;  and  that  the 
owner  of  a  fliip  could  not,  either  in  law  or  equity,  be  guilty  of  a 
t>arratry  concerning  the  (hip ;   and  therefore  he  prayed  an  in«. 
jundiion,  and  that  the  policy  might  be   delivered   up.     The 
matters  of  fad  being  confe(red  by  the  anfwer,  an  injuii£tioik 
was  moved  for  on  the  principle,  that  a  mortgagor  is  to  b^ 
cbn(]dered  in  equity  as  the  owner  of  the   thing  mortgaged  $ 
and  that  Matthews^   the  mafter,  being  owner^  could  Hot  hi 
guilty  of  bari'atry.  « 

Xotd  ttafdnvicle. — "  Barratry  Is  an  aft  of  ^ong  ddne  by  At 
fiiaftet  agaiiift  the  fhip  and  goods ;  and  this  being  the  cafe  of  i 
fhip,  the  qaeftibn  will  be.  Who  is  to  be  confidered  as  the  owner? 
Several  cafes  might  be  ^ut,  where  barratry  may  be  affigned  ai 
t!bc  breach  of  aa  bfura&ce  %  and  barratry  or  nbt^  U  a  quedieii 

pro- 
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^opcrlf  determinable  at  law :  but  in  this  cafe  it  is  not  fo,  for    C  H  A  F. 

Courts  of  law  will  not  confider  a  mortgagor  as  having  any  right   i^^^ 

or  intereft  in  the  thing  mortgaged  ;  *and  a  man  may  frequently 

tome  into  equity  for  relief  in  refped  of  a  part  only  of  his  cafe* 

It  mighty  indeed*  be  comBdered  at  law^  whether  what  the  mafter 

has  done,  whether  he  be  owner  or  not,  did  not  amount  to  a    . 

breach  of  contra;^  as  mafter,  and  fd  to  a  barratry :  it  may  like* 

Wife  be  fo  confidered  in  this  court.    But  at  law  a  defendant  can* 

not  read  part  of  a  plaintiff's  anfvver  to  a  bill  filed  agftinft  him 

here  :  the  whole  anfwer  muft  be  read,  which  has  often  been  a 

reafon  for  this  court  to  interpofe  by  iiijunfiion  upon  a  plaint  at 

law ;  and  confidering  the  mixed   nature  of  this  cafe,  I  think 

an  iiijunflion  ought  to  be  granted;" 

Eren  if  the  parties  iilfert  in  the  policy  that  the  infuranee  fliall  ffavdock  v. 
be  upon  the  Ibip  in  any  lawful  traJe,  if  the  captain  commit  bar-  j^^g^lj!!^ 
fatry   by  fmuggling,  the  underwriter^   are    anfwerabie.    For  |TndiRt|i« 
othcrwiie  the  word  barratry  fliould  be  ftruck  out  of  the  policy  |  ^^^* ' 
and  moft  clearly  the  ftipulation  in  the  policy  refpe£ling  the  em* 
ployment  of  the  fliip  in  a  lawful  (radci  muft  mean,  as  was  (aid 
by  Lord  Kenyon  in  delivering  the  unanimous  opinion  of  the  Courts 
ibe  trade  on  Hvhicbjbe  isfcnt  hy  the  nvnerh 

Hitherto  we  hare  conGdered  barraltry,  only  as  it  afie£ls  the 
rights  of  the  infurer  and  infuredi  which  is  certainly  the  mate- 
rial point  of  view  in  our  prefent  enquiry :  but,  before  we  come 
to  the  condufion  of  this  chapter,  it  will  be  proper  to  take  notice 
of  thofe  pofitive  regulations^  which  extft  in  this  and  othei 
countries^  for  the  puniQmlent  of  thofe  who  are  guilty  of  fome 
of  the  more  heinoiis  aAs  of  batratry.  • 

By  the  ordinances  of  Middldttrg^  Rotterdam^  and  HamburgB,     ^^ 
if  any  aA  of  barratry  be  committed  by  the  mafter,  rarious  m.  «i$4* 
degrees  of  punifliment,   fometimes  amounting  even  to  deathf 
are  inflicled  upon  him,  proportioned  to  the  enormity  of  bis 

guDt. 

We  do  not  find  that  any  puniflimi;nt  wzi  etprefsly  providcfdy 
by  the  law  of  England ,  for  offences  of  this  nature,  till  the  reign 
'  of  Queen  /inae,  at  which  time,  as  may  be  calleded  from  the      * 

«  pre- 
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CHAP,    preamble  of  the  ftatute,  the   wilful  cafting   away,  barning  of 
>i^  -  -    i  dcftroytng  of  (hips  by  the  maftcr  or  martners,  wa<r  becocnf 
very  frequent. 

iAoDe,ftat  To  prevent  thefe  evils  that  ftatute  ordains,  "  that  if  anyca^- 
"  tain,  maflcr,  mariner,  or  other  officer  belonging  to  any  (hip, 
*•  ftall  wilfully  caft  away,  burn  or  otherwifc  dcftroy  the  (hip, 
•«  unto  which  he  bclongeth,  or  procure  the  fame  to  be  done  ta 
««  the  prejudice  of  the  owner  or  owneis  thereof,  or  of  any  mcr- 
"  chant  or  merchants  that  (hall  load  goods  thereon,  he  (hall 
"  fufier  death  as  a  ft  Ion." 

4  Gc«i  K  Upon  trial  this  2^  was  found  not  to  be  fufliciently  extenfive  ; 

«•  ^**  •  3-  and  therefore,  by  a  fubfequent  ftatute,  it  was  declared,  *'  that  if 
*'  any  owner  of,  or  captain,  mafter,  mariner,  or  other  olEccr 
*•  belonging  to  any  fl)ip,  (hiir  wilfully  c-tll  away,  burn,  or 
**  otherwife  deftroy  the  (hip  of  which  he  is  owner,  or  unto 
•^*  which  he  belongeth,  or  in  any  manner  dire  ft  or  procure  the 
•*  fame  to  be  done,  to  the  prejudice  of  any  perfon  or  perfons 
•*  that  (hall  underwrite  any  policy  or  policies  of  infurance  therc- 
<*  on,  or  of  any  metchnnt  or  merchants  that  (hail  load  goods 
•*  thereon,  he  (hall  fuffer  death.'* 

It  Ge».  I.  By  a  fubfequent  ftatute  it  was  afterwards  enafted,  "that  if 
^**''  •  •  u  any  owner  of,  or  captain,  mailer,  ofBcer,  or  mariner  belong-^ 
**  ing  to  any  (hip  or  vcfTcl,  (hall  wilfully  caft  away,  burn,  or 
•<  otherwife  deftroy  the  (hip  or  veffcl  of  which  he  is  owner,  or 
«•  to  which  he  bclcngeth  ;  or  in  any  wife  dire  A  or  procure  the 
*'  fartie  to  be  done,  with  intent  or  defign  to  prejudice  any  perfon^ 
•«  or  perfon>that  hath  underwrote,  or  (hall  underwrite  any  policy 
«  or  policies  of  infurance  thereon,  or  of  any  merchant  or  mer- 
•«  chants  that  (hall  load  goods  thereon,  or  of  any  owner  or  owners 
•«  of  fuch  (hip  or  veflTel,  the  perfon  or  perfons  offending  therein 
«•  being  thereof  lawfully  convi£led,  (hall  be  deemed  and  ad- 
«  judged  a  felon  or  felons,  and  fhall.fufter,  as  in  cafes  of  felony^ 
♦«  without  benefit  of  clergy. 


ytkScOioo.  The  following  feftion  dircfts,  that  if  the  ofFence  be  commit- 
ted within  the  body  of  a  county,  the  fame  (hall  be  tried  av 
ail  felonies  are  in  the  common  law  courts :  but  if  upon  ths 

higb 
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high  feas,  then  to  be  tried  agreeably  to  the  dirc£lions  of  the  c  H  A  P. 
28  H.  8.   c.  15.  ^• 

Thcfe  are  the  only  pofitive  re<»ulations,  knqwn  to  the  law  of 
Kfigland^  for  the  puniihment  of  thofc  who  wilfully  deftroy  fhips 
to  the  prejudice  of  fuch  perfons  a3  nre  intt:refted  in  their  prefL-r- 
vation. 


N  2 
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CHAPTER  THE   SIXTFL 

Of  Partial  Lofles,   and  of  Adjaflment. 


CHAP.  tlTAVING,  in  the  preceding  chapters,  treated  fully  of  the 
VI.        XX  different  kinds  of  lo&s.  for  which  the  underwriters  arc 
anfwerable,  the  fubject  naturally  leads  one  to  ct)n&der,  when 
loiTes  {hall  be  faid  to  be  total,  and  when  partial  or  averagif  as 
they  have  been  mod  commonly  denominated.     When  wc  fpeak 
of  a  total  lof8>  we  da  not  always  meair  to  fignif  j,  that  the  pro* 
perty  infured  is  irrecoverably  loft  or  gone  :  but  that,  by  fomeof 
the  perils  mentioned  in  the  policy,  it  is  rn  fuch  jl  condition,  a» 
fo  be  of  little  nfe  or  valtae  to  the  infured,  and  fo  much  injured^ 
as  to  juftify  him  in  abandoning  to  the  infurer,  and  in  calling 
upon  him  to  pay  the  whole  amount  of  his  infurance,  as  if  a  to- 
tal lofs  had  a6tiiali7  happened.     But  the  idea  of  a  total  lofa,  in 
this  fenfe  of  the  word,  is  fo  intimately  blended  and  interwoven 
2  Burr.         with  the  do£trine  of  abandomnenr,  that  it  will  add  much  to  clear- 
''^'^'  ntfs  and  precifion,  to  refer  what  may  be   faid  on  this  fubjed^ 

till  we  come  to  the  chapter  on  abandonment.  In  this  place  it 
will  be  fofiicient  to  remark,  that  in  cafe  of  a  total  lofs,  property 
fo  called,  the  prime  coft  of  the  property  infured,  or  the  v.!luc 
mentioned  in  the  policy,  muft  be  paid  by  the  underwriter ;  at 
leaft>  as  far  as  his  proportion  of  the  infurance  extends.  This 
18  evident  from  the  nature  of  the  conrrift  :  for  the  infurer  en- 
gagesi  as  far  as  to  the  amount  of  the  prime  coft,  or  value  in  the* 
policy,  that  the  thing  infured  (hall  come  fafe:  he  has  nothing  to 
do  with  the  market ;  he  has  no  concern  in  any  profit  or  \oh 
which  may  arife  to  the  merchant  from  the  fale  of  the  goods*  If 
they  be  totally  loft,  he  muft  pay  the  prime  coft,  that  is,  the 
value  of  the  thing  he  infured,  at  the  i^vtfet :  he  has  so  concern 
in  any  fubfequent  value.  So  likewife,  if  part  of  the  cargo,  ca* 
pable  of  a  feveral  and  diftin£b  valuation  at  the  outfet,  be  totally? 
'  loft  ;  as  if  there  be  one  hundred  hogiheads^of  fugar,  and  ten 
happen  to  be  loft,  the  infurer  muft  pay  the  prime  coft  of  thofe 
ten  hogflieadsj  without  any  regard  to  the  price,  for  which  the 
other  ninety  may  be  fold.    Thus  much  at  prcfcat  for  total  lofics^ 

Thft 
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The  fabjca  of  this  and  the?  followifi^  chapter,  feems  to  be  CHAP- 
of  all  others  the  mod  i«iricale  and  perplexingi  in  the  whole  law  '' 

/>f  4nfurance  j  an  intricacy,  which  arifes  from  feveral  caufes*  In 
the  firft  place,  the  fubjed  of  average  has  very^  feldom  falkn  un« 
der  the  cognizance  of  courts  of  judicature  in  this  country  i  con- 
/cquemly  there  are  very  few  adjudged  cafes  to  be  found.  In  this 
fcarcity  of  fettled  principles,  recourfe  mud  be  had  to  the  writers 
of  foreign  nation^,  and  to  fuch  of  our  own  as  have  written  upon 
commerce  in  general :  but  the  refearch  is  by  no  means  attended 
with  fatisfa£lion«   much  lefs  with  convitlion.     Another fource  t^^"- 
of  perplexity  upon  thit  fubje^l  is,  the  irregularity  and  confufion^    ^ 
which  we  meet  with,  in  the'prefent  form  of  policies  of  infu« 
ranee.     Ambiguities  frequently  arife  in  thcnii  by  uGng  the  fame 
words  in  different  fenfes  ;  and,  in  no  iniiance,  is  this  abfurdity 
more  glaring  than  in  the  ufeof  the  word  average.    This  word  in 
folicies  has  two  (ignifications ;  for  it  means  "  a  contributltm  to  a 
general  lofs  ;*'  and  it  alfo  is  ufed  to  fignify  *« «  particular  partial 
i<fs.**    In  commercial   affairs,  indeed,   it  has  r.bjefs  than  four  . 
different  meanings :  and  therefore  it  cannot  be  wondered  at,  if 
much  confttfion  of  ideas  has  arilen  upon  the  fjbje£t.     In  order 
to  prevent  that,  if  poflible,  in  the  fubfcquent  part  of  this  work, 
I  fliall  here  endeavour  to  diftingniih  between  the  four  different 
fenfes  of  the  word  «  average  1'*  and  wherever  I  (hall  have  occa* 
fion  in  future  to  fpe^k  of  a  damage  arifing  to  goods  or  other  pro* 
perty,  not  total,  except  when  I  am  reciting  the  words  of  a  po- 
licy, I  fligll  take  the  litMrrty  of  calling  it,  a5  I  have  already  done 
at  the  head  of,  this  chapter,  a  partial^  not  an  average  lofs. 

< 
When  goods  or  merchandizes   carried  Sy  fea,  are  thrown  leiM^rc. 
over  board  in  a  ftorm,  for  the  purpofe  of  lightening  the  (hip ;  ''^*  **^* 
the  owners  of  the  fliip  and  of  the  goods  fived  contribute  for  the 
relief  of  thofe,  whofe  goods  are  eje^ed,  in  fuch  a  manner,  that 
all,  who  profited  by  the  lightening  of  the  (hip,  may  bear  a  pro. 
poitional  lofs  of  the  goods,  thus  thrown  overboard,  for  the  com- 
mon fafety.     This  contribution  is  what  is  called  general  or  grofs 
average  -,  the  full  difcuflion  of  which  will  be  the  bufinefs  of  the 
next  chapter. 

Small  or  petty  averages  are  the  nexi  fpecies ;  and,  as  thefe 
never  fall  upon  the  underwriters,  I  (haU  here  fet  dow.n  all  that 
is  necefiary  upon  this  fubjcd.    Petty  average  confifts  in  fuch  Kfageai,  7«^ 

N  3  charges 
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C  Jl  A  P.  charges  an4  difburfements,  as  according  to  occurrences,  and  the 
cuftom  of  every  pltce,  the  mafter  neceffarily  furni(hes  for  the  bc«* 
jicfit  of  the  (hip  tind  cargo,  either  at  the  place  of  loading  or  un- 
loading, or  on  the  voyage.  Thefe  charges  are,  lodemanage, 
which,  as  it  appears  by  CoiveP%  interpreter,  means  the  hire  of  a 
pilot  for  condudling  a  veflcl  from  one  place  to  ano  her  5  towage, 
pilotage,  light-money,  beaconage,  anchorage,  bridge-toll,  qua- 
rantine, river- charges,  fignals,  inftruclions,  paiTage  money  by 
callles,  expences  for  digging  a  fiiip  out  of  the  ice,  when  frozen 
up,  that  it  may  be  brought  into  a  proper  harbour  ;  and  at  London^ 
by  cuftom,  the  fee  paid  at  Dover  pier.  Thefe  feem  to  be  all  the 
articles  which  come  under  the  denomination'of  petty  or  accuf* 
tomed  average,  as  well  in  this  as  in  foreign  countries* 


Mtg.  7»» 


I  Mag.  7S< 


"acob*!  Law 
t))a.  title 
Average. 


For  thefe  charge?,  the  infurcrs  are  never  anfwcrable ;  but 
one-third' of  the  expences  is  borne  by  the  (hip,  and  two-thirds  by 
the  cargo.  But  in  order  to  difchargie  the  infurer,  it  mud  ap« 
pear,  that  the  difburfements  were  ufual  and.  cuftomary  in  the 
voyage ;  for  if  they  were  incurred  for  any  extraordinary  purpofe, 
or  in  order  to  relieve  the  fliip  and  cargo  from  fome  impending 
danger,  Vney  (hall  then  be  reputed  a  general  average,  and  confe- 
quentjy  be  a  charge  on  'he  infurer.  In  lieu  of  thefe  petty  ave- 
rages, it  has  become  ufual  at  fome  places  to  pay  5  per  cent,  cal- 
culated on  :he  freight,  and  5  per  c^^t.  more  for  primage  to  the 
captain. 

Another  fpecies  of  average,  in  matters  of  commerce,  is  that 
which  we  are  accuftomed  to  meet  with  in  bills  of  hding,."  pay- 
**  ing  fo  much  freight  for  the  faid  goods,  with  primage  and 
**  average  accuftomed."  In  this  fenfc  it  fignifies  a  fmall  duty, 
which  merchants,  who  fend  goods  in  the  (liips  of  other  men,  pay 
to  the  mafter,  over  and  above  the  freight,  for  his  care  and  atten- 
tion to  the  goods  fo  cntruftedto  him.  This  kind  of  average 
may  alfo  be  laid  out  of  the  prefent  enquiry,  as  it  is  tooinfignifi- 
cant  a  charge  to  fall  upon  the  underwriter. 

Having  thus  difpofcd  of  the  different  kinds  of  avenge,  fo  as 
to  prevent  a  confufion  of  ideas,  we  (hall  now  proceed  to  the 
main  fubjed  propofed,  namely,  what  (hall  be  ^onfidered  as  a 
partial  lofs  ?  how  fuch  a  lofs  fhaH  be  adjufted,  and  in  what  pro- 
portion It  (hall  be  paid  ?  I  faid,  at  the  beginning  of  this  chapter, 
that  thefe  were  qucftions  of  intricacy  ;  and  fo  moft  undoubtedly 

they 
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.  they  formerly  were  9  but  much  light  has.been  thrown  upon  them  CHAP, 
by  Lord  Mansfield^  ii)  his  elaborate  and  very  karned  argument   ,      ^      ^ 
in  the  cafe  of  Le^'jis  v.  ]iucker  s  and,  as  that  cafe  has  been  fre-  %  B-jrr, 
quently  recognized,  and  has  ever  fince  been  looked  up  to,  as  the  **^^* 

rule  and  ftandard  of  dccifion  upon  (imilar  occafions,  Jiiave  drawn 
mofl:  of  my  ideas  upon  this  fubjedi:  from  the  re^ifoning  there 
made  ufe  of  by  his  lordihip  in  delivering  the  opinion  of  th^ 
court. 

Partial  lofe,  ex  vi  termim^  Implies  a  damage,  wliich  the  Ih^Ip 
may  have  fuftained,  in  the  courfc  of  her  voyage,  from  any  of  the 
perils  mentioned  in  the  policy  :  whep  applied  to  t!  •  cargo,  it 
alfo  means  the  damat^e  which  goods  may  have  received,  without 
any  fault  of  the  mailer,  by  (lorm,  capture,  (Iranding,  or  fliip- 
wreck,  alchough  the  whole,  or  the  greater  part  thereof  may  ar- 
rive in  port.  Thefe  ptrrial  lolTes  fall  upon  the  owners  of  the 
property  fo  damaged,  who  muft  be  iiidcraniSed  by  the  undeyr- 
writer.     For  if  the  goods  arrive,  but  Icflcued  in  yalue  through   ,17^.* 

.  damage  received  at  feu,  the  nature  of  an  indemnify  fpeaks  dc- 
inonitrably,  that  it  can  only  be  ciTciied  by  piKiing  .the  merchant 

.  in  the  fame  condition  in  which  he  would  have  been,  i/.the  gpodi^ 
|iad  arrived  free  from  damage. 

The  underwriters  of  London  exprc&ly  declare,  as  appears  /rom  vide  the 
a  memorandum  at  the  foot  of  the  policy,  that  they  will  not  an-  j^qI'^,"  '** 
fwcr  for  partial  loflcs,  not  amounting  to  3  per  cent.  This  claufe 
was  introduced  imo  Jtng/ijb  poiicies  about  the  year  1749,  having 
long  before  that  time  been  generally  ufed  in  almoit-  all  the 
trading  countries  in  Europe;  and  it  wa»  inrtnd^d  to  prevent  the 
underwriters  from  being  continually  haralTcd  by  tr  fling  demands. 
But  at  the  fime  time,  that  they  provide  againll  tiiHing  claim* 
for  partial  loffes,  they  undertake  to  indemnify  againft  lofles,  how- 
.  ever  inconfiderable,  that  arife  from  a  general  average ;  bccaufe 
that  can  never  happen  but  in  cafes  of  imminent  danger,  when  it 
is  for  the  common  intereft  that  fuch  cxpences  ftipuld  be  in? 
cured. 

It  has  been  obfervcd  by  a  V'^ry  fenfiWe  merchant,  who  ha$   1  M*p.  73. 
yrritten  upon  infurances,  thnt  ulmofl:  all  the  ordinances  feem  de- 
ficient, in  not  fully  explaining  in  what  cafes,  and  in  what  man* 
per,  the  damage  arifing  from  a  partial  lofs,  fliall  be  deemed  to 
(exceed  3  per  cent*    To  iliuftrate  his  meaning,  he  dates  this  cafe. 

N  4  Supppfci     . 
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CHAP.  Sappofe»  fiiyt  hci  a  merchant  has  (hipped  loi  chefts  of  gpodi^ 
^*  pi  whicbt  on  arriyaly  three  chefts  are^  by  the  fca^  or  by  fome.  ac- 
cident, fo  fpoiledt  ^8  to  be  worth  nothing;  -if  the  damage  b^ 
calculated  as  on  the  whole  valu*)  of  loi  chefts,  it  will  not  ex- 
ceed 3  pir  cent,  and  it  is  thought  by  moft  infurers  not  to  be  re- 
coverable! in  fnch  a  Cafe»  by  the  infurcd :  efpecially  if  the  infu- 
ranee  be  made,  without  exprefsly  declaring,  in  the  policy,  the 
particular  fum  infured  on  each  cheft*  The  foundation  of  this 
opinion  isi  that  it  is  conHdered  as  one  entire  infurance,  and  not 
a  diftinft  inHirahce  on  each  cheft. 

This  k  a  point,  which  at  firft  view  may  feem  to  fall  within  a 

%  lum         cafe  hid  down  by  Lord  Manrfuld.     <'  If,"  f^id  his  lordfhip, 

"'^*  cff  ihe  cargo  be  totally  loft,  the  underwriter  mud  p'ly  the  value 

of  the  thing  he  infured.    So,  if  part  of  the  cargo,  capable  of  a 

ieveral  and  diftinft  valuation  at  the  outfet  be  totally  loft ;  as  if 

'  there  be  loo  hoglheads  of  fugar,  and  ten  happen  to  be  loft,  the 

infurer  rouft  pay  the  prime  coft  of  thofe  ten  hqgftieads»  without 

any  regard  to  the  price  for  if  hich  fhc  other  90  may  be  fold/*  So 

it  has  been  fuppofed  in  the  cafe  put  by  Magensy  the  three  chefts 

of  goods  ate  as  capable  of  a  diftinA  and  feyeral  valuation,  as  the 

tfuee  hoglheads  of  fiigar :  and  ccmfequently  are  to  be  paid  for, 

^  fgr  a  total  lofs.     But  I^ord  Mansfield  is  putting  a  cafe  merely 

to  flew,  that  the  market  price  i^  not  at  all  to  be  conGdered  iq 

charging  the  infurer  \  and  his  lordftiip  certf^inly  had  nqt  \r^  his 

font^mpla^iofi  the  cafe  put  by  ^of^enj^ 

If  feyeval  aftiples  be  infured  for  one  fum,  with  a  diftind  va^ 

Ittation  on  eact^i  M  upon  (hip  fo  much,  on  cargo  fo  much,  and 

no  part  of  the  cargo  be  taken  pn  bpard,  fo  that  the  rifle  on  that 

fiever  attaches :  and  if  the  fliip  be  loft  the  infured  fl^all  recover  fuch 

a  portion  of  the  fum  infured,  as  the  value  of  the  article  loft  bore 

Anmj  V.      ^  ^^*  ^w.  of  the  whole.      This  d&drine  is  illuftratcd  by  the 

^•dgcn.       pfe  of  an  infurance  on  the  (hip  Dart^  from  &t.  Kittys  to  London^ 

Joyf*  on  which  the  defendant  had  nnderwritten  200/.     The  plaintiflF 

had  written  from  S/.  Kitfs  to  his  agent  in  London  to  effe£i  a 

.  policy  on  (h^p  and  cargo>  to  the  amount  of  5500/.,  caiculv^ng 

the  (hip  at  1500/.  of  that  fum.     No  goods  were  ever  loaded  oa 

board.     Lord  Kenyan,  though  he  at  firft  doubted,  afterwards 

adopted  the  rule  which  the  fpecial  jury  aiHired  him  waseftablifli* 

pd  at  XA^S  coffee-bottfe  for  fettling  lofles  of  this  kind^  namely^ 

5  *^^ 
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tlMit  as  die  i>olicy  on  the  cargo  never  attached,  the  aflured  was  chap; 
only  entitled  to  recover  fnch  a  porportioa  of  the  fuoi,  which  '      ^*' 
the  defendant*  had  underwtitten,  aa  the  property. on  which  the 
policy  attached  bore  to  the  whole*  % 

As  clearnefs  and  precifion  are  nepeir^^ry  upon  all  ^ut>jeQs>  and 
more  efpecially  upon  this>  it  will  be  prpper  to  obreryci  that  when 
we  fpeal(  of  the  underwriter  being  liable  to  pay,  whether  fqr 
total  or  partial  loiTcs,  it  muft  always  be  underflood,  that  they  are 
liable  only  in  proportion  fo  the  fum3  iv'^ich  they  have .  under- 
written. Thus,  if  a  man  underwrite  100/.  upon  property  va- 
lued at  500/*  and  a  total  lofs  happen,  be  {ball  be  anfwerable  fqr' 
loo/.  and  no  more,  that  being  the  amount  of  his  fubfcription : 
if  only  a  partial  lofs,  amounting  to  6  J.  or  79/.  per  ceAU  upon 
|he  whole  value  \  he  (ball  pay  60/.  or  70/.  being  his  proportion 
pf  the  lofs. 

When  a  totuHofs  happens,  the  infqred  13  entitled  to  recover  i  Mag.  j^^ 
againft  jthe  underwriter,  as  foon  as  he  has  proved  the  value  of 
the  thing  Infured  :  but  when  (he  value  is  inferted  in  a  policy,  the 
infurer,  by  allowing  fuch  infertion,  has  admitted  the  value  to  be 
fA  dated  \  ai)4  nothing  ren^ains  but  to  provcj^  that  the  goods  in- 
fared  were  a£lual1y  on  board  the  (hip.     It  is  only  in  cafes  of  to-  Vadem^ 
tal  lofs  that  any  difference  exills  between  a  valued,  and  an  open  ^  '*  ^  ^ 
.policy ;  in  the  former  cafe  the  value  is  afcertained ;  in  the  latter, 
it  muft  be  proved.     But  whe^e  the  lofs  is  partial,  the  value  in 
the  policy  can  t?e  no  guide  to  afcertain  the  damage :  which  then 
neceflarily  becomes  a  fubject  of  proof,  ^s  ipugh  as  in  the  cafe 
of  an  open  policy. 

When  a  panial  lofs  happens,  jhe  fivft  enquiry  which  naturally 
arifes  is  this} ;  for  what  does  the  infurer  undertake  (o  indemnify 
the  owner,  in  cafe  of  a  partial  lofs  ?  To  anfwer  this  <|ue(lion, 
regard  muft  be  had  to  the  nature  of  the  contrad,  between  the 
underwriter  and  the  merchant.  What  is  the  nature  of  the  con-  %  Burr. 
\n£X  i  Tbat  the  gpods  fliall  come  fafe  to  the  port  of  delivery ;  »i7»f  w73! 
or  if  they  do  nor,  that  the  infurer  will  indemnify  the  owner  to 
^he  amouT^t  of  the  value  of  the  goods  ftated  in  the  policy. 
Wherever  then  the  property  infured  is  IcflTened  in  value,  by  da- 
.  mage  received  at  fea,  juftice  is  done  by  putting  the  merchant  in 
the  fiune  condition  (relation  being  had  to  the  prime  coft  or  value 
}n  the  policy)  which  he  would  have  been,  if  the  good!|  had  ar- 
rived 
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P-  rived  free  from  damage ;  that  is,  by  paying  him  fuch  proportion 
of  the  prime  coft  or  value  in  the  policy  as  correfponds  with  the 

%  Burr  P'"oportion  of  the  diminution  in  value  occafioned  by  the  damage. 

1I7C.  The  queilion  then  is,  how  is  the  proportion  of  damage  to  be  af- 

certained  ?  It  certaii\Iy  cannot  be  by  any  meafure  taken  from  the 
prime  coft  :  but  it  may  be  done  in  this  way.  Where  an  entire 
thing,  as  one  hogfliend  of  fugar,  happens  to  be  fpoiled,  if  you 
can  fix,  whether  it  be  a  third,  a  fourth,  or  a  fifth  worfe,  then 
the  damage  is  afcertained  to  a  mathematical  certainty.  How  is 
this  to  be  found  out  ?  Not  by  any  price  at  the  port  of  difcharge, 
but  it  m'ufl  be  at  the  port  of  delivery ^  where  the  voyage  is  com- 
pleted, and  the  whole  damage  known.  ^Whether  the  price  at 
the  latter  be  high  or  low,  it  is  the  fame  thing  ;  for  in  either  cafe 

• 

It  equally  fliews,  whether  the  damaged  goods  are  a  third,  a 
fourth,  or  a  fifth  worfc  than  if  they  bad  come  found  ;  confe- 
quently,  whether  the  injury  fuftained  be  a  third,  fourth,  or  fifth 
of  the  value  of  the  thing*  And  as  the  infurer  pays  the  whole 
prime  coft,  if  the  thing  be  wholly  loft ;  fo  if  it  be  only  a  third, 
fourth,  or  fifth  worfe,  he  pays  a  third,  fourth,*  or  fifth,  not  of 
.  the  value  for  which  it  is  fold,  but  of  the  value  ftated  in  the  policy. 
And  when  no  valuation  is  ftated  in  the  policy,  the  invoice  of 
the  coft,  with  the  addition  of  all  charges,  and  the  premium  of 
|il4^.  37.  infurance,  (hall  be  the  foundation,  upon  which  the  lofs  (hall  be 
computed  {a)^ 

This 


(a)  This  mgde  of  eflimating  the  value  of  propfrty  on  a  policy  cf  infuran 
lly  coQ(idered  in  a  cafe  before  Lord  Chief  Juftice  Lee,  as  I  And  it  in  a 
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fully  confidered  in  a  cafe  before  Lord  Chief  Juftice^Lee,  as  I  find  it  in  a  maoufcript 

volume  of  his  drcifions,  which  1  have  had  the  good  fortune  to  procure  fince  the  fife 

former  editions  of  this  work  were  publifhed. 

ToUe  V.  Infmrance  on  goods  on  board  the  fhip  Biddy,  to  be  valued  at  aod  there 

The  Ro;al     was  the  ufual  cUule  for  abating  a/,  fur  cent,  in  cafe  of  lofs.    The  fum  fu'Tcribed  by 

£xch«  Aff.       the  company  w^s  1 500/.     Oo  the  tiial  of  an  adioi,  upon  this  policy,  it.wa:  admitted 

Comp*  at         ijjjjj  jjjg  Ojjp  y^^^  jo^^  whtrcty  dcdu^ling  the  2/  per  cent,  147c/.  was  to  be  paid  by  the 

frer  T  R       company,  if  the  plaimiff  made  out  his  interefl  to  that  fum'j    and  as  to  the  plain- 

'3747«   *  tifT*  ioteiett  it  wiat  admitted,  that  he  had  goods  00  board  to  the  value  of  i»i|/.  and 

that  the  premium  paid  the  company  was  259/.  t4u  bd.  which  was  leckoned  upon  the 

whole  1500/.  after  the  rate  oi  17/.  6^.   percent,   {i.e.  16/.  6f.  per  cent,  premium,  and 

ict.percent  commiffion),  and  thefe  two  fums  [t/ix.  the  value  of  the  goods  and  the  whole 

premiaiD  paid)  amounted  together  to  the  fum  of  1470/.  14J.  Cd.  which  was  14/.  6d.  mor^ 

than  the  fum  to  be  paid  upon  the  policy.     It  was  agreed  on  all  fides  that  the  plaintiflT 

had  4  right  to  include  in  his  interefl  the  premium  he  paid  on  the  value  of  his  goods  j 

but  it  was  made  a  queflicn  by  the  defendant,  whether   he  ihould  include  the  whole 

prcniiuroof  259/.  Z41    6d,  for  it  was  fa'd  that  he  &ould  not  include  a  pramiam  of  a 

pramium,    as    this  was,  there  being  firti  a  picvium   on  the  value  cf  the  good;, 

^nd   the  remainder  'being  a  premium    upon  th^t  premium.       But  it  was  agreed  by 

the  Chief  Jttftice,  and  by  fcvsral  xncrcbanUj    wha  weie  czamlacd  as  witncfles* 

arid 
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This  ruk  of  afceitaining  damages  occafioned  by  a  partial  lofs^  CHAP, 
feems  to  be  fraught  with  fo  much  good  fenfCi  to  be  fo  very  com-  ^'' 
prehenfive,  and  fo  intelligible  to  every  underftanding,  that  it  will 
Tiow  be  only  neccffary  to  fhe«r,  that  the  decided  cafes  have 
i>een  agreeable  to  that  rule  :  firll  requefting  the  reader  to  bear 
ia  mind,  what  has*  already  been  mentioned,  namely,  that  the 
value,  upon  which  the  foregoing  calculation  re^s,  is-th^  prime 
-cod  of  the  commodity,  wholly  independent  of  the  rife  or  fall  of 
ithe  market,  or  the  fchemes  or  fpeculation  of  the  merchant* 

In  an  a£lion  upon  a  policy  of  infurance  to  recover  an  average  D^ck  an<i 

Jofs  upon  goods,  Mr.  Juftifce  Buller  obfcrved,  that  in  fu'^h  cafes,  ^nen^y' 

whether  the  goods  arrived  to  a  eood  or  bad  market  was  imm^^te-  GuiUhaii, 

rial  \  for  the  true  way  of  cftimating  the  lofs  was  to  take  them  at  Term,i7S5, 
the  fair  invoice  price  {a). 

A  rule  having  been  obtained  by  the  plaintiffs,  who  were  the  L«^'>»  «nd 
infured/  for  the  defendant  (the  infurer)  to  (hew  caufe,  why  a  Rucktr, 
verdict,  obtained  by  him,  fiiould  not  be  fet  afidc,  and  a  new  «  But, 
trial  had  \  '  ^' 

The  court,  after  hearing  the  matter  fully  debated,  took  tinae 
to  advife,  and  their  unanimous  opinion  was  delivered  to  ihe  fol- 
lowing cfFeft : 

Lord  Mansfitld, — "  This  was  an  aftion  brought  upon  a  policy, 
by  the  plaintiffs,  for  Mr.  James  Bourdieuy  upon  the  goods  on 


and  by  a  fprci'l  jory  of  mercbanti,  to  be  the  conftant  pradice,  that  a  perfon  who  in- 
lorei  hit  goods  is  intitled  to  iaclade  in  hit  incexeft  the  premium  not  only  upon  the 
value  of.  hit.  goods,  but  aifo  upon  the  furo  infured  :  be  inteadt  to  infure  to  his  full 
interefi^  for  o;herwi/e  be  would  not  recover  bis  whole  intereftj  that  ii,  he  would  not 
receive  fo  nuch  as  his  lofs  w^s,  which  in  the  prefent  cafe  was  on  goods  izit/« 
and  premiam  paid  259/.  141. 6</.  (in  all  147c/.  141.  €d,)  the  money  to  be  paid  by  him 
would  £all  ihorc  of  that  fum,  if  the  premium  i^too  the  whole  15(0/.  was  aol  to  be 
reckoned. 

And  this  cafe  was  put  by  the  plaintKTs  counfel,  which  bears  an  exaA  propor« 
tioD  to  the  fums  in  the  piefent  cafe. 

Suppofe  a  man  has  goods  to  the  value  of  So/.  141.  which  he  wants  to  infure  He 
payt  the  fame  premium  z%  here,  17/.  61.  which  makes  his  intereft  9S/.  In  order  to 
fecure  thi5,  it  is  necrflary  for  him  to  infure  tco/.  then  in  cafe  of  Ijfs  abaiing  %L  fer 
lint,  he  has  his  98/.  uhich  is  the  true  value  of  his  intereft.    The  plaintifi^!,  had  a  rer- 

(#)  Neither  d^es  the  undnrviitcr  infure  egtinft  aD,y  lofs  that  may  arife  from  t|ie 
dHference  of  exchange.    Jhelt^Jfcn  ^,  S.vtkk,   Siulflgs  s^dit  Mickae^es,  i^  Ctt,  UU 

board 
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CHAP,  board  a  (hip  called  the  Frtw  Martha^  at  an<r  from  St.  Tbmms^s 
V' •  I/lofid  to  Hamhirgb^  from  the  loading  at  St.  Thomases  Ifiani^  till 
the  (hip  (hoold  arrive^  and  land  the  goods  at  Hamburgh.  The 
goodsy  which  conGfted  of  fagar8»  coffee,  and  indigo^  were  v^ 
lued ;  the  clayed  fugars  at  30/.  per  hog(head ;  the  MufcwaJk 
fugars  at  20A  fer  hog(head ;  and  the  cofite  and  indigo  were 
like  wife  refpeAirely  valued.  The  fugars  were  warranted  tree 
from'  average  (that  is  partial  lofs)  under  5/.  per  cent.  \  and  all 
other  goods  free  from  aver<)gc  under  3/.  fer  cent,  unlefs  generalt 
or  the  (hip  be  ilranded. 

In  the  courfe  of  the  voyage  the  fea  water  got  in ;  and  when 
the  (hip  arrived  at  Hamhurgk^  it  appeared  that  every  hogihead  of 
fugar  was  dan)aged.  The  damage  the  fugars  hsd  I'uftained, 
made  it  neceiTary  to  fell  them  immediately  ;  and  they  were  ac* 
cordingly  fold ;  but  the  di6FcTence  between  the  price  which  they 
brought,  on  account  of  the  damage,  and  that  which  they  piighc 
then  have  been  fold  for  at  Hamburgh^  if  they  had  been  founds 
was  as  20/.  o/.  %d.  per  hogfhead  is  to  23/.  7/.  8rf.  per  ho^f- 
head  \  (that  is,  if  found,  tliey  would  have  been  worth  23/.  7/.  Zd. 
pet  hogihead  \  as  damaged,  they  were  Only  worth  20/.  oj.  %d. 
^r  hogfhead }« 

The  defendant  paid  money  into  court,  by  the  following  rule 
of  citimating  the  damage ;  be  paid  the  like  proportion  of  the 
fum,  at  which  the  fugars  were  valued  in  the  policy,  as  the  priee 
of  the  damaged  fugars  bore  to  found  fugars  at  Hamburgbf 
the  port  of  delivery.  All  this  was  admitted  at  the  trip! ;  though 
perhaps  upon  an  accurate  computation,  there  may  be  a  miilake 
of  about  l^s.  on  the  mpney  paid  in.  But  no  advantage  was 
attempted  to  be  taken  of  this  flip ;  it  was  adpfiittedt  that  the 
money  paid  in  was  fufficient,  if  the  rule,  by  which  the  defend* 
ant  eftimated  the  lofs,  was  right :  and  the  only  queflion  was,  By 
what  meafure  or  rule  the  damage^  upon  all  the  circumAances  of 
the  cafe,  ought  td  be  eftimated  f 

To  diftingutfli  this  cafe,  under  its  particular  circumftances, 
out  of  any  general  rulCf  the  plaintiflF*s  counfel  called  Mr.  Samuci 
CMletty  clerk  to  Mr.  Bcttrdieu^  who  proved,  that  upon  the  15  th 
of  Pebruaryf  the  time  of  the  infurance,  fugars  were  worth  at 
Lifidon  tnilbtrtburgbf  35A  ^  hog(head)  that  the  propofal  of  a 

coogrefa 
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congr^fs  to  be  holden^  and  the  exj^edatlon  of  a  peace,  had,  on  a  C  H  A  P, 
fadden,  funk  the  price  of  fugars :  that  before  the  (hip  arrived 
at  Hamburghy  and  before  (le  knew  that  the  fugars  had  receiived 
any  damage,  Mr.  Bourdieu  had  fent  orders,  that  the  fugars  (hould 
be  houfed  at  Hamburgh^  and  kept  till  the  price  {hould  rife  above 
30/.  a  hogfliead  :  that  he  had  many  hundred  hogfheads  of  fugar 
lying  at  Amflerdamy  to  which  pince  he  had  fent  the  like  orders  : 
that  f  he  congrefs  not  taking  place,  in  fait  fugars  rofe  25  per  cent. : 
that  what  he  fold  of  the  fugars,  which  he  had  at  Amjlerdantj 
brought  30/.  per  hogihead,  and  upwards  :  that  he  might  have 
fold  thefe  fugars  at  the  fame  price,  if  they  had  been  kept,  ac- 
cording to  his  orders ;  and  the  only  reafon  for  which  they  were' 
not  kept  was,  becaufe  they  were  rendered  perifhable  from  the 
fea  water,  which  had  got  in.  '  Therefore,  faid  they,  the  nccef  ^ 
fity  of  an  immediate  fale,  and  the  confequence  thereof,  ought  to 
be  computed  into  the  datnage. 

The  fpecial  jury  (among  whom  there  were  many  fenfible  mer- 
chants) found  the  defendant's  rule  of  eftimation  to  be  right,  and 
gave  their  verdid)  for  him.  They  underftood  the  queftion  very 
well,  and  knew  more  of  the  fubjefi  of  it,  than  any  body  elfe 
prefent ;  and  they  formed  their  judgment  from  their  own  no- 
tions and  experience,  without  much  afliftance  from  any  thing 
that  pafled. 

The  counfel  for  the  plaintiflF,  in  the  outfet,  chiefly  refted  upon 
ihc  particular  circumftances  of  this  cafe.  The  defendant  ofR:rcd 
to  call  witnefTes  to  prove  the  general  ufage  of  edimating  the 
quantity  of  damage,  when  goods  are  injured. 

I  was  at  firft  (truck  with  the  argument,  diat  the  immediate 
necei&ty  of  ielling  in  this  cafe  might  be  taken  into  confideration, 
as  an  exception  to  the  general  rule  ;  and  propofed  that  the  caufe 
might  be  left  to  the  jury  upoo  that  point;  Bat  Mr.  Winn  for 
(he  defendant  aigucd,  that  the  neceffity  of  felling,  and  the  con- 
fequence thereof,  ought  not  to  be  regarded  :  and  what  he  faid, 
had  fo  much  weighty  that  it  very  much  changed  my  way  of 
thinkimr* 

There  was  nothing  tQ  fum  up  $  but  the  jury  alked,  Whether 
I  would  give  them  any  dire£Hoos  ?  I  faid,  I  left  it  to  them* 
f  Whether  the  difiererce  between  the  found  and  the  damage4 
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**  Aigars,  at  the  port  of  delivery,  ought  to  be  the  rule  ?  or, 
''  Wheclier  the  neceffity  of  an  immediate  fale,  certainly  occa- 
<<  Goned  by  the  damage,  and  the  lofs.  thereby^  fliould  be  takeii 
**  into  coniideration  ?''  I  told  them,  though  it  had  ftruck  meat 
firft,  this  might  be  an  exception ;  yet  what  the  counfel  for 
the  defendant  faid  to  the  contrary,  feemed  to  have  great  weight. 
The  verdifl  was  for  the  defendant ;  and  a  new  trial  was  moved 
for.  - 

No  fa£)  is  now  ^ifputed  ;  the  only  quellion  is,  Whether  the 
jury  have  eftimated  the  damage  by  a  proper  meafure  ?  To  make 
this  matter  more  intelligible,  I  will  firft  (late  the  rule,  by  which 
the  defendant  and  the  jury  have  gone  (  and  then  I  will  examine 
whether  the  plaintiff  has  (hewn  a  better. 

The  defendant  takes  the  proportion  of  the  difference  between 
found  and  damaged  at  the  port  of  delivery,  and  pays  that  pro^ 
pottion  upon  the  value  of  the  goods  fpccified  in  the  policy  i  and 
l)as  no  regard  to  the  price  in  money,  which  either  the  found  or 
the  damaged  goods  bore  in  the  port  of  delivery.  He  fays,  the 
proportion  of  the  difference  is  equally  the  rule,  whether  the 
goods  ceme  to  a  rifing  or  a  falling  market.  For  nftance,  fuppo&e 
^e  value  in  the  policy  to  be  30/.  ;  the  goods  ate  damaged,  but 
fell  for  4c/.  i  if  they  had  been  found,  they  would  have  fold  for 
5c/.  The  difference  then  between  the  found  and  damaged  is  a 
fifth ;  confequently  the  infurer  mud  pay  a  fifth  of  the  prime 
coft,  or  value  in  the  policy,  that  is  6/. :  e  converfo^  if  they  come  to 
a  lofing  market,  and  fell  for  10/.  being  damaged,  but  would 
have  fold  for  2c/.  if  found,  the  difference  is  one  half:  the  in* 
furer  muft  pay  half  the  prime  coft,  or  value  in  the  policy,  that 
is  15A 

To  this  rule  two  objeSions  have  been  made.  Firft,  that  it 
is  going  by  a  different  meafure  in  the  cafe  of  a  partial,  from  that 
which  governs  in  cafe  of  a  total  lofs  ;  for  upon  a  total  lofs,  the 
prime  coft,  or  value  in  the  policy,  muft  be  paid.  The  anfwcr 
to  which  objeQion  Is,  that  the  diftin£lIon  is  founded  in  the  nature 
of  the  thing.  Infurance  is  a  contra£l  of  indemnity  againft  the 
perils  of  the  voyage,  to  the  amount  of  the  value  in  the  policy  ; 
and  therefore,  if  the  thing  be  totally  loft,  the  infurer  muft  pay 
tjbe  whole  value  which  h&  infured  at  the  outfet.    But  where  a 
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part  of  the  commodFty  is  fpwled,  no  meafurc  can  be  taken  from   c!  H  a  p. 
the  prhne  coft  to  afccrtain  the  qirantlty  of  the  damage  fuftained.  ,  •      *     ^ 
The  only  way  is  to  fix,  whether  the  thing  be  a  third  or  fourth 
worfe  than  the  found  commodity  ;  and  then  you  pay  a  third  or 
fourth'  of  the  prime  coft,  or  value  of  the  goods  fo  damaged  (a). 

The  next  objection,  with  which  this  cafe  has  been  entangled, 
18  taken  from  the  circumftance  of  the  policy  in  queftion  being  a 
valued  policy. 

I  am  a  little  at  a  lofs  to  apply  the  arguments  drawn  from 
thence.  It  is  faid,  "  that  a  valued  is  a  wager  policy,  like  intere/i, 
*'  or  no  iutertjl ;  and  if  fo,  th*;re  can  be  no  partial  lofs,  and  the. 
•*  infured  can  only  recover  as  for  a  total  lofs,  abandoning  what 
•*  is  faved,  becaufe  the  value  fpecified  is  fiditious." 

A  valued  policy  is  not  to  be  confidered  as  a  wager  policy,  or 
like  "  interejl  or'  no  interejl'*     If  it  were,  it  would  be  void,  by 
the  ftatute  of  19  GV^?.  II.  c.  37.    The  onlyefFedl  of  the  valua-  videpofl. 
tion,  is  fixing  the  amount  of  tlie  prime  coft,  juft  as  if  the  par-  ^*  *♦* 
tics  admitted  it  at  the  trial :   but  in  every  argument,  and  for 
every  other  purpofe,  it  muft  be  taken,  that  the  value  was  fixed 
in  fuch  a  manner,  as  that  the  infured  meant  to  have  an  indem- 
nityonly,  and  no  more.  If  it  be  undervalued,  the  merchant  Him- 
felf  ftands  the  infurerfor  the  reft.     If  it  be  much  overvalued,  ic 
mufl  be  done  with  a  bad  vievv,  cither  to  gain,  contrary  to  the  " 
19th of  George  the  Second,  or  with  fome  viewto  a  fraudulent  lofs, 
therefore,  the  infured  never  can  be  allowed  to  plead  in  a  court 
of  juftice,  that  he  has  greatly  overvalued,  or  that  his  intereft  was 
merely  a  ^rifle- 

Jt  is  fettled  that  upon  valued  policies,  the  merchant  need  only 
prove  fome  intereft  to  take  them  out  of  the  1 9th  Geo,  II* ;  be^ 
caufe  the  adverfe  party  has  admitted  the  value :  and  if  moro 
proofs  were  required,  the  agreed  valuation  would  fi^^nify  nothing. 
But  if  it  ihould  come  out  in  proof,  that  a  man  had  infured 
2,000/.  and  had  intereft  on  board  to  the  value  of  a  cable  only  } 
there  never  has  been,  and,  I  believe,  there  never  will  be  a  deter* 

(tf)  I»I^rd  MantfitliT^  •rgumenc,  lo  vnfw.T  to  the  fird  oble^ion,  I  hav  tak^if 
the  liberty  of  abridging  much  of  what  feli  irom  h<f  L  >rdihip,  having  already  i  ifercei 
it,  in  the  ioimcr  part  0/ the  chapter,  Vkhere  I  kid  dawa  the  rules  of  decifioa  u^^n  chit 

f*AtkXm' 
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mination,  that,  by  fudi  an  erafiony  the  zSt  pS  parKlMlntt  txatf 
be  defeated.  There  are  many  advantages  from  allowing  valued 
policies :  but  where  they  are  ufed  merely  as  a  eoter  to  a  w^geri 
they  would  be  cenfidered  as  an  evafion.  To  argoe  that  there  can 
be  no  adjuftfnent  of  a  partial  lofs  upon  a  valued  policy,  is  dxre^ly 
contrary  to  the  very  terms  of  the  policy  itfdf*  It  is  exprefsty 
fubjeB  tc  averagf^  if  the  lofs  upon  fugars  exceed  5  per  eeni*  9  and 
even  if  it  were  not  fubjeS  to  Hveragei  the  confe^uenee  would 
be,  that  every  partial  lofs  fnuft  thereby  become  total  ;  but  only 
the  event,  to  entitle  the  infured  to  recover,  would  not  happen, 
unlefs  rhere  was  a  total  lofs.  Gonfec^ently  the  plaintiflF  in  this 
cafe  would  not  be  entitled  to  recover  at  all ;  for  there  is  no^ 
colour  to  fay  that  this  was  a  total  lofs  *,  befides^  fhe  plaintiffs 
have  taken  the  goods  and  fold  them. 

In  oppoGtion  to  the  meafure  the  jury  have  gone  by,  the 
plaintiffs  contend,  that  they  ought  to  be  paid  the  whde  value  in 
the  policy y  upon  one  of  two  grounds. 

I  ft,  Becaufe  the  general  rule  of  efttmating  (hould  be  the  dif- 
ference between  the  price  the  damaged  goods  fell  for,  and  th& 
prime  coft  or  value  in  the  policy.  Here  the  damaged  fold  at 
aoA  c/.  U.  per  hogfiiead  ;  and  the  underwriter  (hould  make  i« 
V|<it  rapr«»  up  jo/.  To  this  I  anfwcr,  that  it  is  impoffible  that  (hould  be 
ieB,p.  139.  the  rule  :  it  would  intolve  the  underwriter  in  the  rife  or  fall  of 
the  market :  it  would  fubjc£l  him,  in  fome  cafes,  to  pay  yaftly 
more  than  the  lofs  \  in  others,  it  would  deprive  the  infured  of 
any  fatisfsAion,  though  there  was  a  lofs.  For  inftance^  fuppofo 
the  prime  coft  o(  value  in  the  policy  30/.  per  bogfltead  :  the  ft>~ 
gars  are  injured  ;  the  price  of  the  beft  is  20/.  a  hogfliead  ;-tho 
price  of  the  damaged  is  19/.  lor.  The  lofs  is  about  a  fortieth^ 
and  the  infurer  would  be  to  pay  above  a  third.  Suppofe  they 
come  to  a  rifing  market,  and  the  found  fugars  fell  for  4c/.  n 
hogfiiead,  and  the  damaged  for  35A  the  lofs  isaa^bth,  yea. 

the  infttier  would  be  to  pay  nothing. 

« 

The  2d  ground,  upon  which  the  plaintiffs  contended  that  the 
to/,  {hould  be  made  up,  is,  that  it  appears  the  fugars  would 
have  fold  for  that  price,  if  the  damage  from  the  fea  water  had 
mot  made  an  immediate  fale  neceflary.  The  moment  the  jury 
brought  in  their  verlt£l,  I  was  fatisfied  that  they  did  right,  itf 
lotallf  dUregarding  the  particular  ciicumftances  of  this  cafe  : 

anit 
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and  I  wrote  a  memorandum  at  Guildhall^  in  my  notebook,  that  ^  ^  ^  P. 
the  verdifl  feemed  to  me  to  be  right.  As  I  expe£led  that  the 
other  caufe  upon  the  fame  point  would  be  tried,  I  thought  a 
good  deal  upon  the  queftion,  and  endeavoured  to  get  what  af* 
fiftance  I  could^hy  converfing  with  fome* gentlemen  of  expe* 
rience  in  adjuftments.  The  point  has  now  been  fuily  argued  at 
the  bar ;  and  the  more  i  have  thought,  the  more  I  have  heard 
upon  the  fubjed,  the  more  I  am  convinced,  that  the  jury  did 
right  to  pay  no  regard  to  thefe  circumftancest 

The  nature  of  the  contract  is,  that  the  goods  fliall  come  fafe 
to  the  port  of  delivory,  or  if  they  do  not,  that  the  irvfurer  will 
indemnify  the  plaintiff  to  the  amount  of  the  prime  cod,  ,if  they 
arrive,  but  lefTened  in  value  ;  in  order  to  indemnify  the  owner^ 
he.  muft  be  pot  in  the  fame  condition,  in  which  he  would  have 
been  if  the  goods  had  arrived  free  from  damage  :  that  is  by  pay* 
ing  fuch  proportion  or  aliquot  part  of  *  the  prime  coft,  as  corre* 
fponds  with  the  proportion  or  aliquot  pairt  of  the  diminution  in 
value  occafioned  by  the  damage. 

*  The  duty  accrues  upon  the  (hip's  arrival  and  landing  her 
cargo  at  the  port  of  delivery  :  the  infured  has  then  a  right  to  de- 
mand fatisfadlion.  The  adjuftment  can  never  depend  upon  fu« 
ture  events  or  fpeculations.  How  long  is,  he  to  wait  ?  a  week^ 
a  month,  or  year  ? 

In  this  cafe,  the  price  rofe :  but  if  the  congrefs  had  taken 
place,  or  a  peace  had  been  made,  it  would  have  fallen.    The 
defendant  did  nof  infure,  that  there  (hould  be  no  congrefs  or 
peace.     It  is  true  Mr.  SourJuu  zGted  upon  political  fpeculation^ 
and  ordered  the  fugars  to  be  kept  till  the  price  (hould  be  30/.  and 
upwards ;  but  no  private  (cheme  or  proje^i  of  trade  of  the  in* 
fared  can  affed  the  infurer ;  for  he  knew  nothing  of  it.-    Th« 
defendant  did  not  undertake  that  the  fugars  (hould  bear  a  price 
of  30/.  a  hog(head.     If  fpeculattve  deftinations  of  the  merchant^ 
and  the  fuccefs  of  fuch  fpeculations  were  to  be  regarded,  it 
would  introduce  the  greateft  injuftice  and  inconvenience :  the 
underwriter  knows  nothing  of  them  :  the  orders  here  were  given 
after  the  policy  was  Cgned.  But  the  decifive  anfwer  is,  that  th« 
infurer  has  nothing  to  do  with  the  price  1  and  that  the  right  q£ 
the  infured  to  a  fatisfadion  arifcs  immediately  upon  their  being 
landed  ,at  the  port  of  delivery. 

o  We 
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We  afe  of  opinion,  that  the  plaintiffs  arc  not  entitled  torhattr 
the  price,  for  which  the  damaged  fugars  were  fold,  made  up- 
30/.  per  hogihead :  and  it  feems  t3  us  as  plain  as  any  propofitioiY 
in  Euelid^  that  the  rule  by  which  the  jury  have  gone,  is  the  right 
meafure. 

T.^Cra?v.  In  a  fubfequent  cafe,  which  will  hereafter  be  mentioned  for 

as.'k  fcaft.  another  purpofc.  Lord  Mansfield  faid,  that  the  cafe  of  Levfis  v^ 
v%^"ft"  -Rwfjfe^r  fliould  be  the  rule  in  all  fimilar  cafes,  that  is,  wherever 
C.14.  there  was  a  fpecific  defcrij5tion  of  cafts  or  goods:  but  in  Zr 

Cras  V.  Hughes  the  property,  which  confided  in  various  ^oods^ 
taken  from  an  enemy,  was  valued  at  the  fufn  infured,  and  paft 
was  loft  by  perils  of  the  fea;  confcqaently  the  fame  rule  could  not 
be  adopted,  on  apcount  of  the  nature  of  the  thing  infured.  The 
only  mode  was  to  go  into  an  account  of  the  whole  value  of  the 
goods,  and  take  a  proportion  of  that  funri,  as  the  amount  of  the' 
goods  loft* 

Johftfon  V.        The  rule  by  which  a  partial  lofs,  occr.fioncd  by  fca-damagey 
Sheddcn        is  to- be  afccrtained,  has  lately  undergone  much  difcuftion;  and 
581.  a  very  able  and  elaborate  judgment  was  pronounced  on  the  oc- 

cafion  by  Mr.  Juftice  Lanvrencey  who  began   that  judgment  by 
declaring,  that  the  lofs  is  to  be  eftini.iced  by  the  rule  laid  dowit 
in  Lewis  v.  Rueker^  that  the  underwriter  is  not  to  be  fubjeded 
to  tihe  fluQuation  of  the  market ;  that  the  lofs,  for  which  alone 
he  Is  refponfible,  is  the  deterioration  of  the  commodity  by  fe*« 
damaige  \  and  that  he  is  not  liable  for  any  lofs,  which  may  be  the 
confequenceof  the:dutiesor  charges  to  be  paid  after  the  arrival 
of  the  commodity  at  the  place  of  its  deftination.     The  parties 
agreed  that  the  damage  was  to  be  afccrtaxne.d  by  confidering^ 
whether  the^ommodity  was  a  third,  a  fourth,  or  a  fifth  worfe^ 
^      and  it  was  alfo  agreed,  that  that  could  only  be  done  by  the  price 
at  the  port  of  delivery."    But  the  only  queftion  was,  whether  that 
price  was  to  be  afcertained  by  the  net  proceeds ^  or  by  the  grofs 
pr$duce*     But  the  court  held,  that  the  calculation  was  to  be  made  en 
the  difference  between  the  rej^5live  grofs  proceeds  rf  the  fame  goods 
nvhen  found  and  when  damaged^  and  not  en  the  net  proceeds^     The 
nfiain  ftrefs  of  the  argument  in  favour  of  the  judgment  is  this» 
tkat  by  taking  the  net  proceeds  as  the  bafis  of  the  calculatio»i 
inftead  of  the  grofs  proceeds,  it  will  happen,  that  where  equal 
charges  are  to  be  paid  on  the  found  and  damaged  commoditjr^ 
•  the 
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the  underwriter  will  be  aSe£led  by  the  flu£luation  of  the  mar-  C  H  a  P, 
kct,  which  he  ought  ndt  to  be.     Thus,  fuppofe  found  goods, 
including  all  charges,  fell  for  600/.  the  damaged  for  300/.  let 
the  charges  on  each  be  loc/.,  the  difference,  after  they  arc  de- 
duced, will  be  300/.  or  three-fifths.     But  let  the  goods  come 
to  a  fallen  market  with  the  fame  degree  of  deterioration,  let  the 
found  fell  for  3bo/.  the  damaged  for  1 30/.  and  deduft  the  charges 
as  before,  the  net  proceeds  of  the  onejvill  be  22c/.  the  other  50/., 
fo  the  underwriter  will  in  this  cafe   have  to  pay  three- fourths. 
But  as  the  deterioration  is  the  fame  in  both  cafes,  the  under- 
writer  fliould  pay  the  fame,  whatever  be  the  (late  of  the  mar- 
ket, which  he  will  do  if  the  grofs  produce  be  taken,  namely, 
half  the   valued  or   invoice  price.     Another  confequence  of 
taking  the  net  produce  will  be,  that  the  underwriter  will  be  made 
refponfible  for  a  lofs   not  arifing  from  the  deterioration  of  the 
commodity  hj  fea  damage^  but  for  that  lofs  which  the  aflared 
fuffers  from  being  liable  to  pay  the  fame  charges  on  the  found 
and  damaged  commodity.      This  will  be  illuftrated  by  the  cafe 
put  of  two  (hips  arriving  with  the  fame  commodity  equally 
damaged ;  one  being  fubjeft  to  duties  and  charges,  and  the 
other  10  none  :  the  degree  of  deterioration  being  the  fame,  the 
underwriter  fhould  pay  alike  in  both  cafes.     Suppofe  thqn  the 
cargoes  to  be  deteriorated  one  half,  and  the  demand  and  the 
ftate  of  the  market  the  fame,  and  that   the  goods,  if  found,, 
would  fell  for  loco/.  but  being  damaged,  for  500/.  and  the 
charges  to  be  aooA     On  thofe  goods,  where  no  charges  are  to 
be  paid,  the  infurcr  will  have  to  pay  one  half,  or  50/.  per  cent. 
The  goods,  where  charges    are  to  be  paid,  being  equally  good 
with  the  other,  will  fell  for  the  fame  fum,  and  .when  200/.  are 
deducted  for  charges,  will  in  one  cafe  lt*ave  a  net  produce  of 
800/.  in  the  other  of  360/.;  and  thus,  if  the  underwriter  were  to 
payaccording  to  this  calculation, he  would  pay  five-eighths  inftead 
of  four-eighths,  or  one  half;  not  becaufe  the  one  cargo  has 
fufliredmore  than  the  other  by  the  fea,for  the  fuppofition  is  that 
the  fea-damage  is  the  fame  in  both  ;  but  from  commodities  of 
unequal  value  being  fubjeded  to  equal  duties  and  charges  (a). 

Since  the  19th  ol  Geo,  II.  the  conftant  ufage  has  been  to  let 
the  valuation  fixed  in  the  policy  renjain,  in  cafe  of  a  total  lofs, 

(«)  Space  is  not  allowed  to  gWe  the  wbo!e  of  the  Icaraed  Judge"!  irgufoent  ^  there- 
foct  (lie  reader  »  referred  to  the  Report* 

Q  %        .  unlefs 
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CHAP,  unlefs  the  defendant  can  (hew  that  the  plaintiff  had  a  colourable 
^'*        interefl:  only,  or  that  he  has  greatly  over- valued  the  goods:  but 

a   partial  lofs  opens  the  policy.     This  cuftom,  faid  Lord  Marts'- 

fields  was  introduced  by  Lord  Chief  Jufticc  Lee^  in  a  cafe  of 
M.iiG.II.  Erafmus  V.  Banks :    and  in  another  cafe   of   Smith  v,  FUxnef, 

which  happened  about  the  fame  period,  the  fame  rul,e  of  decifioa 

was  adopted  {a), 

%  Mag.  »28.  By  the  ordinances  of  Hamburgh  it  is  declared,  that  in  cafe  of  a 
damage  to  goods,  the  affured  is  not  to  open  the  damaged  gbods, 
but  in  the  prcfence  of  the  affurers  or  their  deputies  ;  but  if  time 
and  circumftances  do  not  give  opportunity  to  call  them,  yet  the 
goods  mud  not  be  opened,  but  in  the  prefence  of  a  notary  and 
fome  witneffes.  I  can  find  no  fuch  regulation  in  the  law  of  in* 
furances  in  England^  nor  do  I  underftand,  that  any  fuch  is  adopt- 
ed in  pra£lice.  Indeed  it  feems  to  be  needlefs ;  becaufe  an  af* 
fured,  in  order  to  entitle  himfclf  to  recover  for  a  partial  lofs^ 
/  muft  prove  by  difinterefted  witneffes,  to  the  fatisfadion  of  x\\6 
juryi  the  quantity  of  gpods  damaged  in  the  courfe  of  the  voyage* 
The  parties  may,  howeverj  infift  upon  being  prefent« 

Ordinances        jj  ^ju  \^  proper  hcre  to  remark  that  fome  goods  are  of  a  pe- 

SrnckhAim,   rifliable  nature  ;  and  therefore,  when  they  are  damaged  by  fuch 

tn4  Ham-      natural  and  inherent  principle  of  corruption  in  themfelves,  the 

underwriters,  bj  the  ordinances  of  moil  countries,  are  held  to 

•vide.Ap.      be  difcharged. ,  The  underwriters  of  London  have,  indeed,  by 

jjg^  1^        exprefs  words,  inferred  in  their  policy,  declared,  that  they  will 

not  be  anfwerable  for  any  partial  lofs,  happening  to  corn,  fifli, 

^    fait,  fi^iit,  flour,  and  feed,  unlefs  it  arife  by  way  of  a  general 

average,  or  in  cbnfequence  of  the  (hip  being  (Iranded  {h)     This 

claufe  was  introduced  by  the  underwriters,  to  prevent  the'  vexa« 

tion  of  trifling  demands*  which  muft  have  arifen  in  every  voyage, 

{a\  In  ft  hie  cafe  upon  an  infuranceoQ  a  fbtpfrom  l^vtrpvA  to  ihe  cosft  of  j^frita^ 

W0hted  at  6000/.  It  was  admitrcd  tha^  the  valuitton  ^*%  fair  «vhen  the  fliip  fdiled,  but 

at  the  time  of  the  loft  had  become  greatly  diminiflietl  by  confamption  of  (lores  and 

prafifiont/.  fiot  the  Court,  were  unaninmufly  of  opinion  that  the  rule  mentioned  In  the 

text  mu<)  be  abided  bji  where  there  ii  no  fravd.    Sbattfev,  FekTfi,  %  Eafi*t  Rep,  109.   . 

(b)  In  a  late  cafe  at  Guildhall,  Lord  Kerty*a  told  the  jury  that  a  ihip't  running  on 

fome  wooden  pi'ef)  four  iflet  under  water^  eseAed  in  ffi/beacb  riTc-r,  about  nine  yarda 

from  th«  ihor-,  but  placed  there  to  krep  up  the  banks  of  the  ihorc,  and  lying  on  fnch 

'  piieS)  CX\  they  were  cot  away,  wzn  a  branding  wifhtn  the  policy,  tt  a^  to  fubjrQ  rhe 

underwriter  to  an  average  Lfi  on  corn.  The  jury  found  4CC0rdingly.  Dobfon  f.  fioltOB| 

Sittiogi  after  £aftcrj  1799. 

on 
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oja  account  of  the  very  periOiable  nature  of  thofc  commodities,  chap, 

which  we  have  juft  had  occafion  to  enumerate.    This  form  was    ^|^ 

formerly  ufed  by  the  two  iofurance  companiesi  a$  well  as  by  the 
prti^te  infurersi   till  the  year  17 54,   whena0iip  having  been  * 

ftrandedy  and  got  off  again,  the  infured  recovered  a  fmall  par- 
tial lofs  againft  the  London  Afiurance  Company ;  fince  which  pe-  Canttilon  ▼. 
viod,  the  Companies  have  left  out  the  words,  "  pr  the  Jbip  be  Aflar.Com- 
Jlrandeiy^  and  are  now  only  liable,  in  cafes  of  a  general  average  \   p«ny»  cited 
but  the  old  form  is  (till  retained  by  -private  lufureriw  155), 

Upon  this  claufe  there  have  been  feveral  determinations,  in 
all  of  which  it  has  been  -uniformly  held,  that  the  underwriters 
can  in  no  cafe  be  anfwerable  for  a  partial  lofs  to  fuch  commo* 
dities  tinlefs  the  (hip  be  ftranded  :  and  that  no  lofs  of  fuch  com- 
modities (hail  be  deemed  a  total  one,  but  the  abfolute  deftrufiioa 
of  the  thing  infured :    for  that  while  it  fpeeifically  remains, 
though  perhaps  wholly   unfit  for  ufe,  no  lofs  has  happened    , 
within  the  meaning  of  this  memorandum.     It  may  alfo  be  pro-  Mafon  t. 
per  to  premife  that  corn  is  a  general  term,  and  includes  many  vjd/p^J^. 
particulars  \  peas  and  beans  an<l  malt  have  been  held  to  come  ^^"t  v- 
^thin  the  meaning  of  the  word,  .though  rice  has  lately  been  held  Wixxl^.iA^ 

pot  to  be  fo  COnfidercd.  Kcnyon^frer 

Hil.  179S. 
Scott  T. 

But  in  the  Court  of  Common  Pleas  Mr.  Juftice  Wilfon  was  Bou-^^^i^^n, 
of  opinion,  that  the  tttm/alt  ufed  in  the  memorandum  did  not  213. 
include  falt-petre.  '  iSI* 

•  *     Sitt.  after 

An  a£lion  upon  a  poliby  of  infurance  was  brought  for  the  re-  ^'^^",?l* 
covery  of  56/.   19/.  8^.  percent,  being  the  damage  received  by  -Wiifonn 
a  cargo  of  wKeat  on  board  the  Bo/cawen  infured  at  and  from  ^^^ 
Lancajter  to  Rotterdam.    The  wheat  was  valued  by  agreement  ^%%9* 
at  30/.^^  quarter.     The  policy  was  in  the  ordinary  form,  with 
the  ufual  claufe  at  the  bottom,  that  corn,  fi(h,  fruit,  iic.  (hould 
be  warranted  free  from  average,  unlefs  general ,  or  the  (hip  be 
ftranded.    The  defendant  underwrote  this  policy  for  loo/.   The 
defendant  hs^ving  pleaded  the  general  ifTue,  the  jcaufe  came  on  to 
be  tried  ;  and  a  fpecial  cafe  was  referved  for  the  opinion  of  the 
Court,  dating,  that  after  the  (hip's  departure  from  Lancqfter^ 
and  before  her  arrival  at  Rotterdam^  (kit  mtt  with  a  violent 
ftorm :  that  (he  was,  by  and  through  the   force  of  winds  and 
ftormy  weather,  obliged  to  cut  away,  and  leave  her  cable  and 

0  3  itnchor^ 
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c  H  A  P.  anchor,  for  the  fafcty  of  the  ftiip  and  cargo :  that  flic  was  alfo 
greatly  damaged  and  obliged  to  tun  to  the  firft  port  to  refit : 
that  the  expcncc  of  refitting  the  fliip  amounted  to  38/.  i^s. 
per  cent,  which  the  defendant  in  this  cafe  had  paid,  being  a  ge- 
neral average.  The  cafe  then  ftates,  that  the  hatches  were  not 
opened  at  Liverpool  (the  place  where  (he  had  gone  to  repair)  ^ 
but  the  (hip,  being  refitted,  proceeded  on  her  voyage,  and  arrived 
at  Rotterdaniy  where  her  cargo  of  wheat  was  landed  :  that  upon 
her  unloading  it,  it  appeared  that  it  had  received  partial  damage 
by  the  faid  ilorm  to  the  amount  of  56/.  Jpj.  8 J.  per  cent. 

The  fingle  queftion  was,  upon  the  true  conftrudion  and 
meaning  of  the  words,  ^^free  from  average^  unlefs  general^  or  tie 
**  J^^p  *^  Jfrandedf*  whether  the  plaintiff,  as  there  had  been  a 
general  average,  could  under  the  circumft'ances  recover  in  tbi^ 
aftion  for  the  damage  of  5^.  ipj.  8rf.  per  cent,  partial  average^ 
though  the  fhip  had  not  been  ftranded.  After  two  arguments^ 
the  Court  gave  judgment  for  the  defendant. 

Lord  Mansfield, — **  Policies  of  infurance,  according  to  their 
prefent  form,  arc  very  irregular  and  confufed :  an  ambiguity 
arifes  in  them  from  ufing  the  fame  words  in  different  fenfes  i 
particularly,  in  the  ufe  of  the  word  average.  It  is  ufed  to  fignify 
a  contribution  to  a  general  lofs  \  and  it  is  alfo  ufed  to  fignify  a 
particular  partial  lofs.  But  whether  it  be  donfidered  in  one^  or 
other  of  thefe  fenfes,  it  will  not  avail  the  plaintiffs  in  this  cafe« 
For  if  it  here  fignify  contribution,  the  infurer  .is  to  be  free  fronci 
contribution,  unlefs  the  contribution  be  general.  If  it  fignify 
lo/sj  then  plainly  it  is  warranted  free  from  all  particular  lofs* 
The  infurer  is  liable  to  all  lofies  arifing  from  the  (hip  being 
ftranded  ;  and  in  all  cafes,  where  there  is  a  general  average :  but 
all  other  partial  loflfes  are  excluded  by  the  expieCi  terms  of  the 
policy* 

The  word  ^*  unlefs  **  means  the  fame  as  **  except  ;•*  and  never 
can  be  condrued  as  a  condition,  in  the  fenfe  that  the  qounfel 
for  the  plaintiffs  would  put  upon  the  word  <<  conditions''  namely^ 
to  be  free  from  partial  lofs,  unlefs  in  two  events,  viz*  a  general 
average,  or  the  ftranding  of  the  (hip :  but  if  either  of  thofe 
events  did  happen,  then  to  be  liable  to  all  other  average.  The 
words  **  free  from  average  unlefs  general,'^  can  never  mean  ta 
leave  the  ipfurcr  liable  tp  any  particular  damage.    It  is  cleair 

Aw 
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■Acn  tliat  the  plaintiff  ought  not  to  recover;  and  that  judgment  chap. 
:OUght  to  be  given  for  the  defendant  J 


VI. 


A  queftion  has  arifen  upon  the  con(lra£iion  of  the  memoran-  cockmg  t. 
dnm.     It  was  an  a£lion  brought  u£on  a  policy  of  infurance  to  Frtfcr»B.R. 
•recover  againft  the  underwriters  for  a  total  lofs  of  the  cargo  upon  vwetate, 
a  voyage  at  and  from  St.  John*s  Newfound/and,  to  her  port  of  P*^* 
difcharge  in  Portugal.    The  jury  found  a  verdi£l  for  the  plaintiff^ 
itubjeck  to  the  opinion  of  the  Court  upon  a  fpecial  cafe. 

The  cafe  dates,  that  the  (hip  filled  from  Newfoundland  on  the 
2d  of  December  1783,  with  a  cargo  of  fi(h :  that  on  the  nth 
fhey  hove  overboard  40  quintals  for  the  general  prefervation  of 
•the  (hip  and  cargo :  that  on  the  20th,  they  threw  over  26  quin* 
tals  more  for  the  fame  purpofe.  The  (hip  had  exceeding  ba4 
weather,  till  her  arrival  at  Lijbon^  on  the  lothof  Jammrj  1784, 
when  a  furvey  was  had  at  the  rcqueft  of  the  captain,  who  wa^ 
alfo  the  confignee  of  the  goods,  by  the  Board  of  Health  ;  and  it 
appeared  to  them,  and  fo  the  fa£l  was,  that  the  cargo  was  ren- 
dered of  no  value  through  the  dangers  of  the  fca.  The  (hip  di4 
not  proceed  from  Lijhm  upon  her  deftincd  voyage.  The  de- 
fendant has  paid  into  court  the  amount  of  the  partial  lofs  fuftata- 
-ed  by  the  (hip,  and  alfo  the  general  average  upon  the  cargo  [a\ 

'  Lord  Mansfield. — <<  Mo(t  litigations  arife  from  improper 
i^atements  of  ca(cs,  and  from  not  properly  defining  tefmt.  Thi^ 
claufe  relative  to  fruit  and  (ifh,  is  now  a  very  old  one  in  policies 
.of  infurance.  The  infarer  undertakes  for  all  loflesy  except  par* 
ticular  damage,  unlefs  the  fiiip  be  ftranded :  he  engages  againft  a 
^tal  lofs.  What  is  a  total  lofs  ?  The  total  lofs  of  the  thing  in- 
jured is  the  abfolute  deJlruBion  of  it,  by  the  wreck  of  the  (hip. 
The  fi(h  may  all  come  to  port ;  though,  from  the  nature  of  die 
jcommodity,  it  may  be  damaged,  it  ipay  be  (linking  :  ftill  as  the 
commodity  fpecificaUy  remains,  the  underwriter  is  difcharged/* 

The  other  judges  concurred,  Mr.  Juftice  BulUr  obferving,  thjt 
'from  the  firft  introduction  of  the  claufe  in  the  year  1 749,  till  the 
^refent  timci  the  underwriter  never  has  been  held  anfwerable  fffr 

(4)  I  bive  had  «n  opportuaicy  lately  of  flaiing  tbe  fadi  of  thii  cafe  corrtdlf  froin 
the  paper-book  of  one  of  the  learned  judges  who  decided  ic  See  01/  obferf  aikms  at 
the  cad  of  the  cafe* 

0  4  V>^ 
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€  H  A  F.  total  loflcf ,  but  in  cafes  where  there  has  been  a  total  lo(s  of  the 
^'*        commodity. 

The  cafe  of  Coehtng  ▼•  Frdfer  has  had  many  obfenrations  madf 
upon  it|  and  it  has  been  fuppofed  by  very  able  judges  to  have 
gone  too  far.  Lord  Kenyon^  in  the  cafe  of  Burnett  v.  Kenfington^ 
Q>£^.  158. }faid/<  that  he  could  not  fubfcribe  to  the  di£lum  of  Lord 
Mansfield^  in  Cocking  v,  Frafer^  that  if  the  commodity  fpecifi* 
cally  reniaini  the  underwriter  is  difcharged/'  And  Lord  Al^ 
vanley^  in  delivering  his  opinion  in  Djfinv.  Rowcroft^  ip^-^Si*) 
fuppofes  himfelf  at  liberty  to  confider  the  cafe  of  Cocking  v.  Fra^ 
ftr  as  fomething  lefs  ftrong  than  it  appears  to  be^  in  con* 
fequence  of  what  fell  from  Lord  Kenyan.  But  with  the  greateft 
poflible  deference  to  both  thefe  very  learned  judges ;  there  is 
nothing  objcAionable  in  the  do£trine  laid  down  in  Cccking  v.  Fra^ 
Jftr^  if  the  circum fiances  of  that  cafe,  and  to  which  circum* 
fiances  alone  Lord  Mansfield' %  do£lrine  is  applicable,  are  ronfi* 
dered.  In  the  cafe  of  Cocking  v.  Frafer  there  was  no  flrand* 
ingy  as  tn  Burnett  v.  Kenfington  ;  there  was  no  difability  in  the 
ihip  to  proceed  to  her  deilinationy  as  in  Dyfon  v.  Rowcroft^  which, 
therefore,  created  a  total  lofs  of  the  voyage.  In  Cocking  v.  Frch- 
Jer  it  is  mod  evident,  nothing  being  ftated  to  the  contrary,  that 
the  reafon  why  the  (hip  did  not  proceed  to  her  port  of  deftina* 
tion  was  becanfe  the  cargo  was  of  no  value  through  perils  of  thd 
fea  \  this,  therefore,  was  a  voluntary,  and  not  a  compulfory 
'  abandonment  of  the  further  profecution  of  the  voyage^  which 
will  not,  therefore,  warrant  an  abandonment  as  for  a  total  ]ofs» 
nor  could  the  aflured  recover  as  for  partial  lofs,  becaufo  th^  car« 
Mtrftan^  go  was  one  enumerated  in  the  policy.  Mr.  Serjeant  MarfoaUy 
adedicaiS.  j^  hig  Treatifc  on  the  Law  of  Infuranee,  has  made  thisclear^ 
for  he  has  fatd,  "  therefore  the  (hip  did  not  proceed  to  Figara** 
Since  I  publi(hed  the  6fth  edition  of  thiis  Work,  I  have  been  £a» 
voured  by  a  learned  judge  now  living,  with  the  paper-book  of 
one  of  the  learned  judges  who  decided  the  cafe  of  Cocking  v. 
Frafer^  ^nd  neither  the  fpecial  cafe,  nor  does  my  private  note 
^  contain  the  word  therefore :  but  it  is  quite  apparent  that  the  above 
learned  author  has  only  inferted  as  a  confequeftce,  what  every 
body  muft  difcover  to  be  fo,  in  fenfe  and  reafon.  I  have  ev(:r 
nnderftood  it  to  be  due  to  every  judge,  to  take  his  words  with 
reference  to  the  cafe  before  him^  and  not  to  (late  his  doftrlue 

in 
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Uk  the  abftrafi)  or,  as  a  general  propoGtion  without  alluGon  to  «  H  a  P. 

the  particular  ctrcumftances'  of  the   cafe   then  in  judgment.   ,    Y'^j 

Looking  at  the  cafe  of  Coding  v.  Brajer^  in  this  view,  Lord 

jMansfieltTs  dodrine  is  no  more  than  this :  *'  If  the  commodity 

<*  (bemg  one  of  the  enumerated  catgoes)  fpecifically  remain^ 

f  (  though  it  may  be  fo  damaged  as  to  render  it,  on  that  ac« 

«'  count,  the  fubjeS:  of  tptal  lofs,  if  it  had  not  been  included 

'<  in  the  memorandum,  the  underwriter  is  difqharged,   becaufe 

<<  there  h^s  neither  been  a  ftranding,  nor  hsis  the  voyage  of  the    ^ 

•«  (hip  been  put  an  end  to  bj  any  of  the  perils  mentioned  in  the 

«  policy y  but  becaufe  the  aflured  did  not  chufe,  on  account  of  the 

•<  'ftate  of  the  cargo,   to  proceed  to  the  port  of  deftination/* 

The  wifdom  of  fiich  a  decifion  is  apparent,  for  otherwife  it 

would  be  a  conftant  temptation  to  the  aflured,  whenever  a  car« 

go  of  this  defcription  was  not  likely  to  reach  the  port  of  defti- 

nation  in  a  found  ftate,  by  giving  notice  of  abandonment,  to 

throw  a  lofs  upon  the  underwiters,  by  voluntarily  giving  up  the 

funher  profecution  of  the  voyage,  to  which  they  are  not  liable 

by  the  terms  of  the  memorandum.  « 

On  fuch  grounds  as  thefe^  I  conceive,  it  was  that  the  cafe  of  D»f^„ ,,, ^ 
Dyfon  V.  RewcToft  was  decided.      It  was  an  adion  on  a  policy  °**^*^»  »'• 
oh  fruit  on  board  the  (hip  Tartar^  at  and  from  Cadi%  to  London^   ^  Bof.  &' 
with  the  ufual  memor^dum.     The  plaintiffs,  were  interefted  in  ****"•  474« 
the  fruit.      The  Tartar  failed  upon  the  voyage  infured  with  the 
fruit  on  board  :  but  having  met  with  tempeftuous  weather  and 
contrary  winds,  was  forced  to  put  into  Palmar  and  afterwards 
into  Santa  Cruz,      In  the  courfe  of  this  voyage  the   fruit  re- 
ceived fo  much  damage  from  the  fea-water,  that,  on  its  arrival 
at  Santa  Cruz^  it  was  rotten  and  Hunk  to  fo  great  a  degree,  that 
the- government  prohibited  the  landing  it,  and  it  was,  therefore, 
thrown  overboard.     The  fbip  alfo   was  fo   much  damaged  in  the 
courfe  of  the  voyage^  as  to  he  unable  to  proceed  upon  the  voyage^  and 
was  neceffarily  fold*     On  this  fpecial  cafe,  the  queftion  oame  be* 
ibre  the  Court. 

■ 

Lord  Alvanley* — *'  If  I  underftand  the  policy,  as  reftrained 
t>y  the  memorandum,  the  underwriter  agrees,  that  all  comma* 
dtties  (hall  arrive  fafe  at  the  port  of  deftination,  notwithfl;anding 
the  perils  infured  againft  ;  but  that  he  will  not  be  liable  to  pay 
for  any  partial  lofs  on  fi(h,  or  the  other  articles  contained  in  the 

memo* 
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CHAP,  memorandum,  becaufe  thofe  commodities  beiiKf  liable  to  dcte-* 
rioration,  from  many  circumftances  independant  of  the  peril  in« 
fured  againft,  he  would  continually  be  harafled  with  claims  for 
partial  lofs  alleged  to  have  arifen  from  the  perils  mentioned  in 
the  policy.  Unlefs^  therefore,  the  confequence  of  the  damage 
fudained  be  the  total  lofs  of  the  commodity,  the  underwriter 
does  not  agree  to  be  anfwerable ;  but  if  the  commodity  be  to«i 
tally  loH  to  the  aflVired,  he  undertakes  to  pay.  If  this  be  not 
the  meaning  of  the  memorandum,  it  is  badly  exprefled  $  and 
the  underwriters  would  have  done  better  if  they  had  faid,  that 
they  would  not  be  anfwerable,  unlefs  the  commodities  enume- 
rated.afiually  went  to  the  bottom.  The  queftion  is,  What  is  a 
total  lofs  ?  I  admit  that  the  circumftances  of  cafes  like  the  pre« 
fent  are  generally  fufpicious.  If  the  voyage  be  protrafied,  dete^ 
rioration  necefiarily  takes  place ;  and  it  becomes  the  intereft  of 
the  captian  and  mariners  to  turn  the  injury  into  a  total  lofs.  But 
this  is  a  matter  for  the  confideration  of  a  jury.  We  ought^ 
indeed,  to  look  at  the  cafe  with  fome  fufpicion,  where  there  is 
fo  much  temptation  to  throw  the  cargo  overboard.  But  here  it 
is  found  that  the  neceflity  of  fo  doing  arofe  from  fea-water 
ihjpped  during  the  courfe  of  the  voyage  i  and  that  the  common 
dity  was  in  fuch  a  ftate,  that  it  could  not  be  fufiered  to  remaiqi 
on  board  conGdently  with  the  health  of  the  crew.  In  coo^ 
fequence  of  this  neceffity,  therefore^  the  commodity  was  anm* 
bilated,  by  being  thrown  overboard.  Had  it  not  been  fo  anni* 
fcilatcd  it  would  have  been  annihilated  by  putrefadion  :  ^nd  i$ 
ft  not  a8  much  lo(t  to  the  aflured,  by  being  throwa  overboard, 
as  if  the  captain  had  waited  until  it  had  arrived  at  con^pletf 
putref^£lion  ?  The  cafe  of  Cocking  v.  jFrafjsr  was  the  only  thinj^ 
which  raifed  any  ddubt  in  my  mind|  and  it  is  certainly  a  yeij 
ftrong  cafe.  But  the  authority  of  that  cafe  is  much  ihaken  bf 
the  obfervation  of  Lord  Kenjon  upon  it,  ia  Burmtt  v.  Kenfingtm* 
I  fufpe<S  that  the  words  <<  of  no  value/'  applied  to  the  carffi 
in  the  cafe  of  Cocking  v.  Frafer^  are  fomewhat  too  large,  and 
that  the  fa£k  was,  not  that  the  cargo  was  in  fuch  a  fituation  9s 
to  mak;  it  impoffible  to  preferve'it,  but  that  it  was  fo  much  da- 
maged as  to  be  no  longer  valuable  to  the  owners,  becaufe  it  was 
not  worth  carrying  to  the  port  of  deftination.  I^ord  Ktnym^ 
fpeaking  of  C(H:hing  v.  Frafer^  fays,  that  he  cannot  fubfcribe  to 
the  opinion  thete  given,  that  "  if  the  commodity  fpectficall^ 
«  remain^  the  underwriter  is  difthargcd/'  I  think  jnjfdf,  tbere^ 
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fore,  at  liberty  to  cQnfi4cr  the  cafe  of  Cocking  v.  Frafer^  as  f<we«  Q  H  a  P* 
thing  lefs  ftrong  than  it  appears  to  be.  The  queftion  then  is»  ^' 
Whether  the  lofs,  which  has  happened,  be  not  as  much  a  t;ptal 
lofs  as  if  the  waves  had  carried  the  cargo  overboard  1  or,  as  if  it 
had  been  direAIy  prevented  from  arriviog  at  the  port  of  defti- 
nation,  by  fome  of  the  perils  infured  againft  ?  I  never  have  un- 
derftood  that  the  underwriters  infure  fi(h  againft  no  perils,  which 
do  not  end  in  a  total  annihilation  of  the  copimodity.  When  thp 
lofs  arifes  from  capture  the  commodity  remains  in  exigence  i/i 
the  hands  of  the  enemy  ;  and  yet  this  lofs  is  as  much  within 
the  policy  as  a  lofs  arifing  from  the  wreck  of  the  {hip.  I  muft 
now  take  it,  that  the  circumftances,  under  which  the  cargo  in 
this  cafe  flood,  were  fuch  that  fea-damage  had  fo  operated  as  to 
make  it  tmpoi&blc  for  the  captain  U>  keep  it  any  longer  onboard* 
Whether  the  caufe  of  the  lofs  were  dired  or  indired,  it  pro- 
duced a  total  annihilation  of  the  commodity .''  The  other  judges 
concurred,  and  there  was  judgment  for  the  plaintiffs. 

Nor  is  the  fubftance  of  Lord  Mansfield^  s  dpflrine,  in  Coching  f. 
prefer y  very  diiFcre»t  from  what  fcU  from  Lord  Kenyon  in  thp 
following  cafe. 

For  in  an  infurance  on  fruit  from  Lijbon  to  London^  it  ap«  M^Andrewt 
peared  that  the  fhip  was  captured,  and  re-captured,  brought  into  sijJI*"*^"* 
Part/mouthy  and  afterwards  arrived  at  London ;  but  the  cargo,  by  O.  H.  after 
the  capture,  re-capture,  and  confequent  length  of  the  voyage,  **  '^^^ 
had  fuQained  a  damage  of  80/.  per  cent.  The  affured,  however, 
never  heard  of  the  capture  till  the  (hip  was  faf e  at  Port/mouthy 
und  then  he  offered  to  abandon. 

Lord  Kehyon.-^**  As  there  has  been  no  (branding,  there  cannot 
bto  a  recovery  for  a  partial  lofs.  The  queftion  then  is.  Whether 
the  affured  can  recover  for  a  total  lofs  ?  Had  the  plaintiff  heard 
of  the  capture  only,  he  might  have  abandoned :  but  he  heara 
nothing  of  the  accident  till  the  (hip  is  in  fafety.  The  cargo  ar- 
rives at  the  port  of  deftination ;  and  though  it  is  good  for  very 
little,  yet  it  has  invariably  been  held  that  the  voyage  muft  either 
be  loft,  or  the  cargo,  if  it  be  one  of  thofe  mentioned  in  the  me« 
morandum,  muft  be  wholly  and  adually  deftroyed  cq  entitle  thq 
yglired  to  recpyer*'*    The  plaintiff  was  nonfuited* 
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And  in  another  cafe,  where  the  right  to  abandon  a  carg(^  of 
€om  under  proper  t:ireumftances  was  admitted,  ftill  that  aban* 
donment  mufl  be  made  in  a  reafonable  time,  while  the  lofs  con- 
tinues total  in  its  nature.  But  the  aflared  muft  not,  inftcad  of 
abandoning,  take  to  the  carg<),  nearly  daring  a  month,  and  work 
it  as  upon  his  own  account,  and  doet  not  eie£t  to  abandon  till 
the  whole  cargo  is  nearly  taken  out,  and  finds  it  will  not  anfwer 
to  keep  it.  This  was  a  cafe  of  (Iranding ;  but  the  underwriters 
in  this  company  are  only  liable  in  cafe  of  total  lofles,  or  where 
the  average  is  general,  leaTing  but  the  claufe  ?efpe£ting  a  ftranding 
ef  the  ihip* 

The  effcA  of  the  memorandum  has  been  alfo  very  recently 
difcufled  by  the,  whole  Court,  in  an  a£tion  on  a  policy  on  wheai 
and  coaIs»  the  declaration  dating  the  lofs  to  be  by  detention.    It 

il'eJm  Rep   »PP^*red  in  evidence  that  the  Chip  was  forced  by  (Irefs  of  weather 

783-  into  El/y  harbour  in  Ireland^  and  there  happening  to  be  a  great 

fcarcity  of  corn  there  at  that  time,  the  people  came  on  board  the 
(hip  in  a  tumultuous  manner,  took  the  government  of  her  froin 
the  captain  and  crew,  and  weighed  her  anchor,  by  which  il^e 
drove  upon  a  reef  of  rocks,  where  (he  was  ftranded,  and  thej 
would  not  leave  her  till  they  had  compelled  the  captain  to  fell 
all  the  corn  (except  about  10  tons)  at  a  certain  rate.  The  19 
tons  were  loft  in  confequence  of  the  ftranding,  by  which  it  was 
damaged,  and  obliged  to  be  thrown  overboard,  fhe  (hip  after* 
« wards  arrived  vith  the  rc;(l  of  the  cargo  at  the  place  qf  destina- 
tion. A  verdid  was  found  as  for  a  total  lofs.  A  n^otion  was| 
made  for  a  new  trial.    There  were  other  points  in  the  caufe^ 

See  ante,      one  of  which  has  been  already  confidered.    As  to  this  upon  t^O 

P*  i<>3'        meoiorandttmy 

Lord  Kenyon  faid — '<  This  being  a  policy  upon  com,  the  me« 
morandum  ftates  that  the  underwriter  will  not  be  liable  for  any 
average,  unlefs  general,  or  the  (hip  be  ftranded.  And  I  4m  of 
opinion  that  this  is  not  a  general  average  \  becaufe  the  'whole 
adventure  was  never  in  jeopajdy.  There  is  nO  pretence  to  fay 
.that  the  perfonSf  who  took  the  corn,  intended  apy  injury  to  the 
Ihip  or  any  other  part  of  the  cargo  but  the  com,  whidi  they 
wantec]  in  order  to  prevent  their  fuficring  in  a  time  of  fcarcit^f 
Therefore  the  plaintiffs  cpuld  never  haye  called  on  0ie  reif  of  the 

fiwnert 


AND   OF   ADJUSTMENT.  i57 

owners  to  contribute  their  proportion^  as  upon  a  general  average,   chap. 
On  the  meaning  of  the  memorandum  I  have  no  doubt.     The         ^^ 
articles  there  enumerated  are  of  a  periihable  nature  :  as  it  might 
be  difficult  to  afcertain  whether  their  being  damaged  arofe  from 
any  accident,  or  from  the  nature  of  the  articles  themfelvesi  this^. 
memorandum  is  inferted  in  all  policies,  to  prevent  difputes }  and 
by  it  the  underwriters  exprefsly  provide  they  will  not  pay  any 
average,  unlefs  general,  or  the  fhip  be  ftranded.     When  a  (hip 
Is  ftranded,  then  the  underwriters  agree  to  afcribe  the  lofs  to  the 
ftranding,  as  being  the  moft  probable  occafion  of  the  damage 
.chough  that  {z(k  cannot  always  be  afcertained.     Therefore  here 
all  the  damage  done  to  the  cargo  thrown  overboard  may  be  af-  . 
cribed  to  the  ftanding  •,  but  the  objedion  iSj  that  the  declaration  . 
imputes  the  lofs  to  another  caufe." 

Mr.  Juftice  jff///fer.— «  With  refpeft  to  the  objeaion,  that 
this  docs  not  fall  within  the  reafon  of  the  memorandum,  theiie 
are  only  two  inftances,  in  which  the  owner  may  recover  an 
average  lofs  on  the  articles  there  enumerated  }  either  where  the 
average  is  general,  or  where  the  lofs  arifes  from  the  ftranding 
of  the  vefleL  •  Now  this  cannot  be  faid  to  be  a  general  average^ 
for  thereafons  already  given.  And  as  to  the  other  inftahce of 
ftranding,  the  plaintiffs  are  entitled  to  recover  for  any  lofs  occa« 
fioned  to  the  cargo  in  confequence  of  the  ftranding,  provided  it ' 
be  a  direct  and  immediate  confequence  of  ftranding :  but  they 
cannot  recover  for  that  which  was  taken  by  the  mob}  for  that 
was  not  the  confequence  of  the  ftranding,  but  on  the  contrary, 
the  ftranding  was  occafibned  by  the  mob  coming  on  board  for 
the  com.  The  rioters  took  pofieffion  of  the  (hip  in  order  to 
get  at  the  cargo :  but  this  lofs  cannot  be  afcribed  to  the  ftrand- 
ing. Suppofe  the  mob  had  taken  out  loo  quarters  of  corn  be- 
fore the  fliip  had  been  ftranded,  and  had  ufed  no  threat  to  de- 
firoy  the  whole,  if  it  were  not  delivered  to  them,  it  is  clear  that 
the  underwriters  would  not  be  liable.  Then  the  fad  of  their 
taking  the  corn  after  (he  was  ftranded  is  as  much  unconneded 
with  that  circumftance  as  if  it  had  been  before.  But  the  lofs 
which  happened  to  that  part  of  the  cargo  which  was  thrown 
overboard,  being  afcribabhe  to  the  ftranding,  and  being  a  dire£l 
and  immediate  confequence  of  the  peril  infured  againftj  might 

have  ' 
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CHAP,  have  been  recovered,  had  ther«  been  any  count  in  the  declara* 
tion  applicabfe  to  a  lofs  by  ftranding/* 

Still  it  remained  a  queftion,  which  has  been  much  agitated  in 
Weftmlnfier  Hall,  whether   the  words   unUfs  Jlranied  were  to 
o})erafe  as  a  condition,  fo  as  to  allow  the  aflured  to  recover  for 
a' partial  lofs  of  the  commodity,  if  that  event  happened,  though 
it  could  be  (hewn  demonftrablf  that  no  part  of  the  lofs  had  arifen 
Bowrtng  T.   irtfimediately  from  th6  aft  of  ftranding.     Lord  Kenjon^  in  a  cafe 
Situ  after      before  him  at  Nifi  Priusy  upon  this  fubje£l,  had  been  of  opinion. 
Ton.  1790.  ^jj3^  23  ^}jg  general  mode  of  conftruing  deeds,  to  which  there  arc 
exceptions,  was  to  let  the  exception  controul  the  inftrument, 
as  fat  as  the  words  of  it  extend,  and  no  further  ;  and  then  upon 
the  cafe  being  taken  out  of  the  letter  of  the  exception,  the  deed 
operates  in  its  full  force ;  fo  the  ftranding  of  the  ihip  put  fi(h  4ti 
the  fame  condition  as  any  oiher  commodity  not  mentioned  in 
the   memorandum :  for  otherwife  there  would  be  very  confi* 
derable  difficulty  in  afcertaining  how  much  of  the  lofs  arofe  by 
the  perils  infured  againft,  and  how  much  by  the  periihable  na- 
ture of  the  commodity,  which  was  the  very  thing  the  memoran- 
dum intended  to  prevent.  * 

This  point,  however,  ftill  remained  in  doubt,  till  the  famous 
caufe  of  Burnett  v.  Ketifttigtony  which  was  as  muchdifcuflcd  as 
any  cafe  that  ever  arofe  at  Guildhall^  and  which,  after  three 
trials  by  jury,  and  two  fpecial  arguments  upon  the  cafe  rcfcrved 
at  the  laft  of  thofe  trials,  was  at  laft  unanimoufly  decided  by  the 
BuriMrtt  ¥.      whole  Court,  in  favour  of  the  aflured.     It  was  an  infurancc  on 
TTernSwl  ^^"^^>  ^^^  policy  containing  the  ufual  memorandum,  and  the  dc- 
»io.  ciaration  ftated  the  lofs  to  be  that  the  veflel  by  perils  of  the  fea 

was  Jirandedy  bulg'id,  and  deftroyed,  whereby  the  goods  were 
loft.  The  cafe  ftated  that  the  veflel  in  the  courfe  of  her  voyage 
ftruck  upon  a  funken  rock,  on  which  (he  did  not  remain,  but 
in  confcquencc  of  it,  feveral  of  her  planks  were  ftarted,  and 
the  water  immediately  flowed  into  the  hold  and  over  the  cargo  : 
that  on  the  fame  day  flie  vf2L^Jlrafidcd  at  Sc'dlyj  by  dire£%ion  of 
the  pilot  for  the  prefervation  of  (hip  and  cargo.  While  (he  con- 
tinued on  the  beach  the  water  again  flowed  in  over  the  cargo, 
which  was  very  much  damaged,  and  a  fmall  part  was  left  at 

Scillj  as  wholly  unfit  for  ufc.    The  Jhip  received  no  damage  in 

fonfrm 


AND  OF    ADJUSTMENT.  159 

^onfiquenci  of  ihe  Jlranding.  The  damage  (he  received  was  en« 
tirely  from  the  rock,  on  which  (he  (truck :  part  of  the  damage 
tbt  cargo  received  was  occafioned  by  the  water  flowing  into  the 
fhip^  previous  to  her  being  laid  on  the  beach,  and  part  was  oc* 
cafioned  by  the  water  that  flowed  in  afterwards ;  but  the  caufe 
of  the  water  flowing  in  arofe  entirely  from  the  fliip  ftriking  on 
the  rock,  and  not  from  any  mifchief  done  to  the  fliip  by  the 
ilranding.  After  full  argument,  and  confi.deration  of  all  the 
cafesj 

Lord  Kenyon  faid— "  The  words  of  this  policy  are  in  general 
terms,  including  all   cafes ;    then   comes  this  memorandum^ 
«*  corn,  fruit,  Wir.  unlefs  general,  or  the  (hip  be  ftranded."  This 
therefore  lets  in  a  general  average  ;  and  I  do  not  know  how  to 
conftrue  the  words  grammatically,  but  by  faying  that  if  the  fhip 
be  ftranded,  then  it  deftroys  the  exception,  and  lets  in  the  ge-    • 
neral  words  of  the  policy.     If  a  general  provifion  be  made  in 
any  deed  or  inftrument,  and  it  is  there  faid  that  certain  things 
fiiail  be  excepted,  unlefs  anotI]ier  thing  happeh  which  gives  efFecfc 
to  the  general  operation  of  the  deed,  if  that  other  thing  do  hap-* 
pen,  it  deftroys  the  exception  altogether!    My  two  opinions  that 
have  been  referred  to,  the  one  in  the  Nifi  Prius  cafe,  and  the  Bowrioj  w. 
Other  in  Nejbitt  r.  Lujblngtoni  have  no  weight  with  me  as  judi-  (q^J^* 
cial  authorities ;  but  I  confefs  I  have  not  been  able  to  extricate 
my  mind  from  the  reafoning  that  led  me  to  the  conclufion  in 
thofe  cafes.     Without  inquiring  into  the  reafons  for  introducing 
this  exception,  on  the  grammatical  conilruftion  of  the  whofe  I 
have  no  doubt •'^    His  lordfliip  then  went  into  a  confideration  of 
the  cafes  of  Cantillon  v.  The  London  AJfurance  Company ^  Wilfon  v.  sapri, 
Smithy  and  Cocking  v.  Fra/cr  ;  and  proceeded — "  If  it  had  been 
intended  that  the  underwriters  fhould  only  be  anfwerable  for  the 
damage  that  arifes  in  confequence  of  ihe  Jlranding^  a  fmall  variation 
of  expreflion   would  have  removed  all  difliiculty ;  they  would 
have  faid,  <*  unlefs  for  loflls  arifing  hy  ftranding."     But  in  the 
body  of  the  policy  they  have  infured  againft  all  lofles  from  the 
caufes  there  enumerated^   which  include  ftranding ;  and  then 
follows  th!a  memorandum,  the  evident^  meaning  of  which  is  ,yr^r 
from  average  unlefs  general,  or  unlefs  ihe  fhip  bejlranded  ;    fo  that 
if  the  fhip  be  ftranded,  the  infurers  fay  they  will  be  anfwerable 
for  an  average  lofs.    That  appears  to  me  to  be  the  true  fcnfe  and 

6  the 
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C  H  A  F. 

VI. 


the  grammatical  coaftru^Uon  of  the  policy ;  and  therefore  I  am 
bound  to  give  the  fame  opinion  I  formerly  gave,  not  becaufe  I 
gave  that  opinion,  but  becaufe  I  am  convinced  by  the  reafoning 
that  led  to  it," 

0 

AJbburJl^  Grofe^  and  Lawrence^  Juftices,  alfo  delivered  their 
opinions,  and  judgment  was  given  for  the  plaintiff. 

Boyfield  t.        There  is  indeed  a  cafe  in  Sir  John  Strang^s  Reports,  which 
*s**"'  6     ^^^™*  ^^  militate  againft  the  above  dccifions  of  Cocking  v.  Frafer 
and  M*Andrenvs  v.  Vaughan* 

Upon  the  execution  of  a  writ  pf  inquiry  before  Lord  Hard* 
wichti  when  Chief  Juftice,  it  appeared,  that  the  defendant  was 
an  infurer  to  the  amount  of  200/.  upon  corn,  the  value  of  which 
was  217/.';  that  the  corn  was  fo  damaged  in  the  voyage,  that  it 
fold  for  6 7/.  only  and  the  freight  came  to  80/.  The  qucftion 
upon  this  cafe  was,  Whether,  as  the  freight  exceeded  the  fal- 
vage,  this  was  not  to  be  confidered  a  total  lofs  ?  The  Chief 
Juftice  was  of  opinion,  that  within  the  reafon  of  dedu£king  the 
freight,  when  the  falvage  exceeds  it ;  the  plaintiff  in  this  cafe, 
wherein  it  fell  (hort,  was  entitled  to  have  it  confidered  as  a  total 
lofs.     The  jury  accordingly  found  for  the  plaintiff! 

Upon  this  cafe,  it  may  be  obferved,  that  it  was  decided  prior 
to  the  intro<iu£tioa  of  the  cUufe,  upon  which  fo  much  has  lately 
been  faid  \  and  confequentlyi  fuch  a  decifion  can  have  no  weight 
now,  becaufe  the  law  is  altered  on  account  of  the  agreement  of 
the  parties.  Indeed  the  cafe  I  am  about  to  cite  was  exa£lly 
jRmilar  in  circumftances  to  Bo^eld  v.  Brown  :  but  Lord  Marifm 
field  \xv  his  charge  to  the  jury  gave  a  very  different  diredlion,  and 
the  jury  found  accordingly. 

Mafon  T.  If  ^^s  an  action  brought  on  a  policy  of  infurance  on  goods^ 

Slturray,  Qi^  board  the  Happy  Recovery^  at  and  from  London  to  St.  Augufiine^ 
Hii  Term,  to  recovcr  for  a  tdtal  lofs.  The  cargo  was /^ax,  which,  in  a 
c^tdhau.  former  cafe  on  the  fame  policy,  were  held  to  fall  within  the 
Vide  ante,  general  denomination  of  corn^  in  the  memorandum  at  the  foot  of 
the  policy  *.     The  peas  arrived  at  the  plane  of  deftination  j  but 

(a)  But  the  court  of  Common  l>Ieas  held  that  Jtirr  is  not  Cvn  whhla  the  meaning 
of  Uiis  mem^raaduai.    Se»ttj  Mwrdillion,    t  New  Rep.  213. 

4  being 
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being  much  damagedi  the  produce  of  them  was  lei^  by  about  6  H  a  Pi 
three  fourths  than  the  freight,  which  on  account  of  the  &ip's  ^'' 
arrival  at  the  port  of  difcharge,  became  due.  The  defence  fet 
up  by  the  underwriter  was,  that  if  the  goods  mentioned  in  the 
memorandum  arrive  at  the  market,  though  a  lofs  amounting  td  • 
a  total  one  has  happened,  the  underwriters  are  not  liable.  Four 
or  five  witnefles  converfant  in  fettling  lofles  upon  policies  being 
called,  proved,  that  the  ufage  was,  in  fuch  cafes,  to  hold  the 
underwriters  difcharged. 

^Lord  Mansfield  told  the  jury— <<  This  was'a  ^eftion  of  cottfe^ 
quence,  and  it  turned  upon  the  general  import  of  the  exception : 
the  witaefles  examined  have  put  it  on  that  point  \  and  they  hold^ 
'  that  if  the  fpecific  thing  come  to  the  port  of  delivery,  the  under- 
writer cannot  be  called  on.  How  did  this  matter  ftand  before 
the  year  1749  ?  When  the  policy  was  general,  and  operated 
as  an  indemnity,  there  was  little  difference  between  a- total  and  a 
partial  lofs.  His  Lordihip  here  ftated  the  determination  of 
Bojfieldy,  B  own.  wbich,  he  obferved,  was  prior  to  the  daufe  in 
queftion.  But  the  cafes  now  ftand  upon  the  memorandum, 
which  is  in  very  general  words.  The  queftion  is,  whether  the 
ufage  has  not  explained  the  generality  of  the  words  ?  If  it  has^ 
every  man,  who  contrafls  for  a  policy  under  u&ge,  does  it,  as  if 
the  point  of  ufage  were  inferted  in  his  contra^i  in  terms.  The 
witnefles  examined  all  fwear  it  to  be  underftoodf  that  if  the  fpeci- 
fic thing  comes  to  market,  the  msmorandum  wairants  the 
infurer  to  be  free  from  any  demands  for  an  average,  or  partiat 
lofs.''    The  jury  found  for  the  defendant. 

The  cafe  of  Bojfield  v.  Brown  has  certainly  been  overturned 
by  this  deciflon,  which  was  recognized  as  a  proper  detetminatioa 
in  the  cafe  of  Baillie  v.  JHodigliani,  before  cited,  where  Mr. 
Juftice  Bul/er  faid,  that  the  cafe  in  Strangers  Reports  had  been  vMe  ani*. 
exprefsly  over-ruled  by  the  Court  in  the  cafe  of  Mafon  v,   ^^'P*?^ 
Skurray, 

When  the  quantity  of  damage  fuftained  in  the  couxfe  of  th« 
voyage  is  known,  and  the  amount,  which  each  underwriter  upon 
the  policy  is  liable  to  pay^  is  fettled,  it  is  ufual  for  the  under- 
writer to  endorfe  on  ihc  policyt  <*  adjufted  this  Ufs,  ut-fo  much 
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CHAP.  i€  per  cent.''  or  fome  woxds  to  the  fame  dEtQ.  This  \$  caltei 
^  ^^'     ,  an  adjullment. 

Bichardfon  It  has  bccn  held  by  Lord  Elleniorougbf  that  if  an  agent  bad 
Snrtn^'th^  ful>fc"bed  the  policy,  and  had  authority  fo  to  do,  he  has  alfc 
Mich.  1S05.  authority  to  fiign  the  adjuftment. 

J  Caoipbell 

4*  note  '  ^ 

It  has  been  determined,  that  after  an  adjuftment  has  been 
figned  by  the  underwriter,  if  he  refufe  to  pay,  the  owner  has 
no  occaGon  to  go  into  the  proof  of  his  lofs,  or  any  of  the  circum- 
ftances  refpeAing  it.  This,  it  is  faid,  has  been  ti)e  invariable 
cuftom  upon  this  fubjed ;  which  feems  perfedly  juft,  as  the 
underwriter  has  under  his  hand  exprefsly  admitted,  that  the 
plaintiff  has  fuftained  damage  to  a  certain  amount.  To  be  fure, 
if  any  fraud  were  difcovered  in  obtaini/ig  the  adjuftment^l  that 
might  be  a  ground  for  letting  it  afide :  but  fuppofing  the  tranf- 
a£tion  fair,  as  we  muft  always  do  till  proof  is  given  to  the  con<« 
trary,  the  rule  of  not  fuffering  the  adjuftment  to  be  contradi£led^ 
is  fair  and  equitable. 

Hog  n  An  a£lion  was  brought  by  the  platntifF  againft  the  defendant^ 

S'ttir^s*if!«r  ^^  *  pol'cy  of  infuraucc,  which  the  latter  underwrote  in  Novem^ 

Trin.  1741^,   far  1743,  on  the  fliip  George  and  Henry j  captain  £^w/r,  at  and 

iM*ei*Ux*  ''°™  Jamaica  to  London^  with  a  warranty  annexed  to  the  policy^ 

^cr.  310.      that  the  ihip  fliould  fail  from  Jamaica  with  the  fleet  that  came 

out  under  convoy  of  the  Ludlomi  Cqfile  man  of  war.    The  (hip 

failed  with  the  fleet  under  that  convoy,  but  was  damaged  fo 

much,  as  to  oblige  her  to  bear  away  for  Cbarlejlovm^  where  fhe. 

was  condemned  and  broken  up.    The  plaintiff  demanded  his  in* 

furance  ;  and  all  the  underwriters,  being  fatisfted  of  the  truth. 

of  the  cafe,  paid  their  lofs,  except  the  defendant,  who  went  fo 

far  as  tp  fettle  it,  and  according  to  the  cuftom  upon  thefe  occa- 

Cons,  underwrote  the  policy  in  thefe  words,  <<  adjufted  the  lofs 

««  on  this  policy,  at  nin<ty-eight  pounds  per  cent,  which  I  do 

<<  agree  to  pay  one  month  after  date,  London^  5th  July^  I745» 

♦«  Henry  Couldnej.'* 

When  the  note  became  due,  he  inCfted  on  fuller  proof,  par- 
ticularly of  the  fiiip's  failing  with  convoy,  and  her  condemnation  \ 
but  as  it  always  was  the  cuftom,  after  adjuftment  and  a  promife 
to  pay,  sever  to  require  any  further  proofs  but  to  pay  the  lofs  \ 

and 
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and  Lord  C^icf  Jufticc  Lee  being  of  opinion,  tliat  this  was  to  be  CHAP. 

confidered  as  a  note  of  hand,  and  that  the  plaintiff  had  no  occa« 

fion  to  enter  into  the  proof  of  the  lof?,  the  jury  found  a  verdi£l 

for  the  plaintiff.    The  fame  rule  was  purfued  in  the  following  Feawes  Lex 

year  in  another  cafe,  before  Lord  Chief  Juftic  Lee^  between  **"^  3<^*- 

Hevntt  and  FUxney. 

The  words  ufed  by  Lord  Chief  Juftice  Lee  are  extremely 
hrge,  and  perhaps  the  true  rule  upon  the  fubje£t  may  be  better 
collected  from  the  two  following  more  modern  cafes : 

Cafe  on  a  policy  of  infurancc  on  fliip  and  goods  from  London  Rogws ». 

.  t,  r  fa  M.,lor,Siti 

to  Sie/borne,  in  Nova  Scotia.     The  policy  had  been  adjutled  by  tings  afer 

the  defendant,  at  so  per  cent,  and'  it  was  contended,  that  he  was  chHftj'n^^ 

now  bound  by  that  adjuftment.     On  the  other  hand,  ic  was  ar«  Combe. 

gtied  that  the  adjuftment  was  not  binding  ;  and  that  if  it  were,  it  ^^,^'mc^' 
ought  to  have  been  declared  upon  fpecially* 

Lord  Kenyon  faid,  that  he  did  not  think  it  nece^ary  to  declare 
on  the  adjuftment  fpecxally,  that  it  was  primd  facie  evidence 
againft  the  defendant ;  but  if  there  had  been  aiiy  mifconception 
of  the  law  or  fa£l,  upon  which  it  had  been  made,  the  under- 
writer was  not  abfolutely  concluded  by  it.  This  turned  out  to 
be  the  cafe  ^  and  there  was  a  verdift  for  the  defendant. 

So  4n  a  ftiH  later  cafe,  the  plaintiff  went  to  trial,  having  no  De  Garr>n 
other  evidence  to  produce  but  the  adjuftment ;  and  the  witnefs,  si^fn*'"afler 
who  proved  it,  fwore,  that  doubts,  fbon  after  they  had  figned  Tnn.  1795. 
it,  arofe  in  the  minds  of  the  underwriters,  and  they  refufed  to 
pay  ;  upon  which  Lord  Kenyan  faid,  that  under  thefe  ctrcum- 
flances,  the  plaintiff  muft  go  into  other  evrdence,  which  not 
being  prepared  to  do,  he  was  nonfuited.    In  the  following  term  MlchaelmM 
a  motion  was  made  to  fet  afidc  the  nonfuit,  upon  the  ground  that  3rGeo.iit, 
an  adjuftment  was  printd  facie  evidence  of  the  whole  cafe,  and    ' 
threw  the  onus  probandi  upon '  the  underwriter,    and  that  it 
amounted  to  no  more  than  proof  of  the  defendant's  fubfcriptxon 
to  the  policy. 

Lord  Kenyon.^^^*^  I  admit  the  adjuftment  to  be  evidence  in  the 
caufe  to  a  certain  extent  \  but  I  thought  at  the  trial,  and  ftifl 
lhink|  tbat  when  the  fame  witnefs,  who  proved  the  fignature  of. 

r%  the  \ 
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CHAP,  the  defendant  to  the  adjuftmcnt,  faid  that  doubtSi  focw  after  the 
adjuftnlent  took  place,  arofe  in  the  minds  of  the  underwriters^ 
as  to  the  honefty  of  th^  tranfaflioo^  and  they  called  for  further 
proof,  the  plaintiff  (hould  have  produced  other  evidence :  and 
that  fliutting  the  door  againft  enquiry  after  an  adjuftment^  . 
would  be  putting  a  (lop  to  candour  and  fair  dealing  amongfl:  the 
underwriters.''    The  rule  was  refufed. 

Mirfliiiu         It  iigg  heen  lamented  that  this  eafe  has  not  been  reported  in 

sd  edit*  6iC-  ,        ,  * 

the  Term  Reports,  it  being  prefumed  that  an  hccurate  ftatement 
of  the  evidence  would  have  clearly  (hewn  that  the  deci(ion  of 
the  learned  Judge  at  Nip  Prius,  and  afterwards  of  tlie  Court  of 
King's  Bench,  was  corredly  right ;  that  juftice  was  done ;  and 
that  under  the  particular  circumftances  of  the  ca(e,  it  might  have 
been  a  very  proper  exqeptioa  to  the  rule  as  laid  down  by  Lord 
Chief  Juftice  Lee.  And  then  the  learned  author  goes  on  to  (he  w 
that  in  his  opinion  the  cafe  of  De  Garrm  v.  Galbraitb  is  not  recon« 
cileable  with  Rogers  v.  Majhr  ;  nor  with  that  candour  and  fair- 
ne&  which  ought  to  prefide  in  the  litigation  of  all  commercial 
qoeftieas* 

.For  the  omiflion  m  the  Term  Reports,  I  am  not  anfwerable  2 
but  sis  I  was  counftl  in  the  caufe  of  De  Garrm  v.  GtUbraitby  E 
can  vouch  for  the  cccuracyofthejlatement :  apd  being  a  cafe  de*  . 
*  cided  bj  the  Court  on  motion,  I  confefs  it  feems  to  me  entitled 
to  as^much  con(i^feration,as  a^  cafe  decided  by  a  (ingle  judgc> 
however  ^nunent  that  judge  nniy  have  been*  Indeed,  I  do  not 
fee  any  grea^  difficulty  in  reconciling  the  do3rine  contained  ii> 
the  latter  with  that  of  Rogers  v.  Aiayhry  and  Chrjfiiafi  v.  Combe* 
They  all  agree,  that  the  effect  of  the  adjuftment  is  to  thvow  (ho 
ofMs  probandi  upon  the  underwriter:  and  if,  immediately  after 
figning,  doubts  arife  about  the  honclly  of  the  tranfa£lion,  ^nd 
thofe  doubts  are  inftantly  communicated,  the  aflured  ought  nor^. 
with  a  knowledge  of  this^  and  that  the  tame  witaefs,  wh» 
proves  the  adjuftment,  caii  alfo  prove  the  communication  of  the 
doubts,  proceed  to  trial  upon  the  adjuftment  only,  as  he  did  im 
De  Garron  v.  Galbraitb,  for  then  he  has  had  the  notice,  which 
the  learned  author  alluded  to,  thinks  ought  to  be  given,  that  the 
faimefs  of  the  traiifadion  would  be  difpnted.  The  only  objec- 
tion *  I  ever  made  to  the  cafe  of  Hog  v.  Gouldney  is,  that  Lord 
Chief  Ju^Itice  Lm  lays  down  the  rule  too  gcnesally^  being  ftated 

without 
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without  any  CKceptioni  whereas  the  rule  does  admit  of  cxccp-  CHAP, 
tions.  But  nobody  ever  prefumcdto  find  fault  with  that  decu 
fion,  where  it  probably  was  notnecelTary  to  (tare  che  exceptions* 
But  ftil!  the  comparifon  without  an  exception  might  miflead^ 
for  apromiflbry  note,  the  fignature  being  proved,  only  (hiftsthe 
burden  of  proof  of  fraud  on  the  defendant.  I,  therefore,  ftiil 
think  the  rule  Tefpe£iing  adjuftments  is  to  be  better  colle£^ed 

■  from  the  modern  cafes.     And  in  addition  to  the  eafes  heretofore 
decided  upon  the  fubjed,  I  have  now  to  bring  forward  the  opi- 
nion of  Lord  Ellenhormghi  who  has,  as  I  conceive,  in  two  very 
modern  cafes,  confirmed  the  notion  entertaijied  by  Lord  Kenyan 
and  the  Court  of  King's  Bench,  in  his  time.     In  Hibhert  v.  Hlbbertv. 
Champion  J  the  ihip  Ganges  had  failed  from  the  Downs ,  under  repotted  ua- 
convoy  of  the  Fury  floop  of  war,  on   the  i2th  December  1805,  tTHni^Tw. 
for  Port/mouth,  and  before  her  arrival  there,  was  captured  by  a  Champion, 
French  privateer.     The  defence  was,  that  a  letter  from  the  cap.  N.P.Sfe* 
tain,  dated  5  th  December ^  dating  that  he  was  to  fail  with  the  ^'  '^^ 

^  Fury^  though  received  on  the  6th  December  had  not  been  com- 
municated  to  the  underwriter  before  eSe<Sing  the  policy,  which 
was  not  done  till  the  1 2th,  the  broker  having  faid  only  that  jhc 
flitp  had  failed  about  three  weeks.  To  this  it  was  faid,  that  the 
defendant,  after  reading  the  letter  in  <|ueftion,  with  feveral 
others  written  fubfequently,  had  on  the  12th  March  1806,  ad- 
jufted  the  policy,  on  which  adjuftmcnt  the  plaintiff  relied,  9n4 
compared  it  to  the  cafe  of  an  aAual  payment.    But 

Lord  Ellenborotigh  faid.—"  If  the  money  has  been  aftually  sec  Bnby  ?• 
paid,  it  cannot  be  recovered   back,   without  proof  of  fraud  •  Lamby, 
but  a  promife  to  pay  will  not,  in  general,   be   binding,  unlefs  *    '  ' 

founded  on  a  previous  liability.  What  is  an  adjuftment  >  It  i^ 
an  admiflion,  on  the  fuppofition  of  the  truth  of  certain  fadlai 
ftated,  that  the  aflured  are  entitled  to  recover  on  the  policy 
Perhaps,  if  properly  ftamped,  it  might  be  declared  on  as  a  pro^ 
miffory  inftrument.  Here  it  is  a  mere  admiflion,  and  there  wa^ 
no  conGderation  for  the  promife  it  is  fuppofed  to  prove,  At^ 
underwriter  muft  make  a  ftrong  cafe,  after  admitting  his  liabi- 
lity :  but  until  he  has  paid  the  money,  he  is  at  liberty  to  avail 
himfelf  of  any  defence,  which  the  fads  or  the  law  of  the  caf^j 
^11  furnifh'"  It  is  quite  evident,  that  his  Lordfliip  here  coofi'7 
'    dercd  an  adjuftment  aai  (hifting  the  burden  of  oroqf  (rom  th«^    - 

^3  affur^  ' 
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aflured  to  the  underwriter ;  but  by  no  means  {hutting  out  the 
latter  from^any  ground  of  defence,  which  either  the  law  or  the 
fafls  would  fupply.  In  the  particular  cafe  the  jury  thought  the 
letter  relied  upon^  would  have  made  no  difference ;  but  it  was 

'  fubmitte^  to  their  confidera^tion  by  Lord  EUenborwgb :  and  the 

'  plaintiff  had  a  verdif):. 

Chewter'^  ^*  '^^^  ^^^"^  ^*^^  ^^  ^^^^^  ^^  plaintiff  in  an  aftion  on  a  po- 
X  Campbell,  licy,  from  Liverpool  to  Province^  with  or  without  letters  of 
•274.  m^que^  1)2(1  given  in  evidence  an  adjultmcnt  on  the  policy 
(igned  by  the  defendant^  and  proved  that,  previoufly  to  its  being 
fignedi  an  account  bad  been  pofted  up  at  Lhyd^s^  which  the 
defendant  muft  have  feen,  ilatingi  that  thi  Jbip  on  her  way  ou^ 
had  chaced  every  thing  thatjbefaw^  and  had  at  laft  been  captured 
in  the  Gut  of  Gibraltar^  throi^gh  the  cowardice  and  mifmaoage^ 
ment  of  the  mafter.  The  defendant,  when  he  Cgned  the  ad^ 
juftment»  faid,  it  was  not  likely  the  ibip  ihould  have  been  loft 
by  cowardice,  when  the  captain  was  killed  in  the  engagements 
On  the  part  of  the  defendant  it  was  proved,  that  the  fliip  from 
the  time  of  her  failing  from  Liverpool  had  jbeen  in  the  conftant 
habit  of  cruizing  for  prizes  \  and,  therefore,  it  was  faid  to  be  a 
deviation*  On  the  other  fide  it  was  contended,  that  as  no  fraud 
was  pra&ifed  upon  the  defendant,  when  he  figned  the  adjuft- 
ment,  and  as  the  notice  had  informed  him  of  the  fuppofed 
deviation,  it  ]yas  to  be  confidered  as  concluiive  againft  him. 
But 

• 

Lord  Ellenhqroughi^ii  the  adjuftment was /riWyir/^ evidence 
agatnft  the  defendant ;  but  it  certainly  did  not  bind  him,  unlefa 
there  was  a  full  difclofure  of  the  circumftances  of  the  cafe  j  ua** 
lefs  they  were  all  blazoned  to  him  as  they  really  ezifted.  There* 
'fore  if  the  jury  fliould  think  that  the  defendant,  by  reading  the 
notice  duck  up  at  L/oyd*s^  had  his  attention  drawn  only  to  the 
manner  in  which  the  (hip  wr.s  captured,  and  was  not  roufed  ta 
the  previous  deviation  with  whieh  he  afterwards  became  acquainted^ 
bis  liability  to  the  ajfured  would  be  difchargedi  nolwitbflanding  the 
adjujlment.    His  remark,  when  he  figned  the  adjuftment,  feeras 
to  fiiew,  that  he  had  then  only  confidered  the  conduct  of  the 
jnafter  at  the  moment  of  the  capture  :  and  the  exprefiion  of  dio* 
•    (hip  having  chafed  every  thing  did  not  of  neceility  imply  a  de* 
viaftipni  fince  from  carrying  a  letter  of  marque  (he  might  be  con- 
fidered 
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Sdered  as  it  liberty  to  chafci  fo  that  flie  continued  in  the  line  of  C  H  A  p. 
the  voyage  (a).  *  - .    ^^'     » 

The  fpirit  of  this  rule  was  adopted  in  an  infurance  upoo^oods  Theirufoa 
on  board  a  foreign  Jhip^  "  the  policy  to  be  deemed  fufficient  Jj  Fi^^cher, 
**  proof  of  intereft  in  cafe  of  Jofs."  The  defendant  fufiered  judg- 
ment to  go  againft  him  by  default ;  and  on  a  motion  to  fet  afide 
the  writ  of  enquiry,  the  Court  of  King's  Bench  faid,  that  al- 
though fuch  a  policy  would  be  void,  if  made  upon  a  (hip  of  videp^iL 
this  country,  by  virtue  of  the  ftatute  of  the  19th  Geo.  z.  c.  37.  yet  *•  '♦• 
the  ftatute  did  not  extend  to  policies  on  foreign  (hips :  and  in  this 
cafe,  the  underwriter,  having  fuffered  judgment  to  go  by  default^ 
hgs  confefled  the  plaintifPs  title  to  recover  \  and  the  amount  of 
that  lofs  was  fixed,  by  his  own  ftipulation  in  the  policyi  aQd 
which  be  cannot  now  controvert. 

'One  rule  relative  to  adjuftments  remains  ftill  to  be  mentioned| 
vhich  is,  that  if  an  infurer  pay  money  for  a  total  lofs,  and  infaft 
it  be  fo  at  the  time  of  adjuftment :  if  it  afterwards  turn  out  to  be 
paly  a  partial  lofs,  he  (hall  not  recover  back  the  money  fo  paid 
to  the  infured.  But  fubftantial  juftice  is  done  by  putting  him 
in  the  place  of  the  infured,  and  giving  him  all  the  advantagets 

that  may  arife  from  the  falvage* 

1 

This  rule  was  fettled  by  the  King's  Bench  in  the  year  1766,  oaCoftav. 
It  was  an  a£lion  on  the  cafe  for  aoo/.  upon  an  indebitatus  ajfumpftt^  Firth, 
for  ib  Oftuch  money  had  and  received  to  thift  ufe  of  the  plaintUF.  l,fr!  p.?i2 ; 
tfon  ajfumpfit  was  pleaded,  and  iflue  joined.     It  was  brought  by 
the  infurer  againft  the  infured,  to  recover  back  what  he  had  paid 
hiov     At  the  trial  si  cafe  was  referved  for  the  opinion  of  the 
Court.    The  fadis  were ;  ^hat  a  policy  had  been  underwritten 
by  Ae  plaintiff,  for  the  infurance  of  any  of  the  packet  boats  that 
Ihottid  fail  from  Lifhon  to  Falmouth^  or  fuch  other  port  in  Eng^ 
fandf  as  hi»  Majefty  fhould  direSt,  for  one  whole  year,   com- 
mencing the  tft  of  Oader  1763,   and  to  continue  to  the  ift  of 
OBeber  1764,  inclufive,  upon  any  kinds  of  goods  and  merchan- 
dizes whatfoever :  and  it  was  agreed,  that  the  goods  and  mer* 
^handiaes  ibould  be  valued  at  the  fum  infured  on  fuch  packet 

•  (a)  I  cannftt  doTe  tbit  fubje€k  Hithont  faying,  tbat  the  Reporter,  Mr.  Campbelli  has» 
^  tbc  clvlt  of  Cbs  Iml  c^  ioiiuteii  •  ^imj  feofibU  «i4  l^amei  note  ufOA  tb«  eflrcA  o| 
fa  ailjttAiQCBC* 

?  4  bwt 
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CHAP.  jK>afc,  without  hither  proof  of  intp^  than  the  policy^  and  to 
,    y^'     ,  make  no  return  of  premium  for  wane  of  intereft,  beipg  on  bullion 
or  goods. 

The  cafe  then  ftates,  that  the  defendant  had  an  intereft  in 
bullion,  on  board  the  Hanover  packet,  being  one  of  the  king's 
packets  between  Li/bon  and  Falmouth  ,•  that  on  the  ad  of  Dicemm 
her  1763,  it  was  totally  loft  off  palmwtb^  in  a  voyage  between 
Li/bon  and  JFalmoutb  s  and  the  lofs  was  adjufted  in  writing 
under  the  policy,  in  the  words  following  : — *f  Adjufted  a  lofs 
<*  on  this  policy  at  loo/.  per  cent,  the  fianover  packet,  Captain 
<<  Sberhorni  being  totally  loft  at  Falmouth.  Should  any  falvage 
^'  Weafter  be  recovered,  the  infured  promifes  to  refund  to  the 
f*  infurer  whatever  be  may  fo  recover,  in  fuch  proportion  as  the 
*<  fum  infured  bears  to  the  whole  intereft.  London^  23  OBoter 
**  1 764,  for  Richard  Seward^  Michael  Firth.** 

The  infurer  paid  the  whole  money  infured,  which  was  2Co/. 
In  April  1765,  the  iron  trunk  which  contained  all  the  bullion, 
was  fiihed  up  -,  and  thereby  all  the  bullion  was  recovered  without 
.  prejudice,  and  delivered  to  the  defendant.  The  defendant's  ex- 
pence  of  falvage  amounted  to  63/.  8/.  id.,  and  deducing  that 
fum  for  falvage,  the  nett  proportion  of  his  (hare  came  to 
206/.  11/.  9J.  The  plaintiffs  proportion  thereof,  in  refpefl 
.  of  his  fubfcription,  amounted  to  48/.  4;r.  which  was  paid  intc» 
Court. 

Vt<ie  poft,         The  queftion  was,  Whether  the  plaintiff  was  entitled  to  re* 
i*  'f*         cover  ?  ' 

The  Court  held,  that  this  was  a  policy  of  a  peculiar  fort  \  and 
^at  it  was  good  within  the  exception  of  the  19th  George  2.  c.  37. 
which  fays,  that  certain  policies  of  a  particular  form  (hall  be 
Void,  except  on  effeds  from  any  port  in  Europe^  or  America^  in 
die  poffe(fion  of  the  crowns  of  $pain  or  Portugal.  This,  is  a 
mixed  policy  \  partly  a  njjager  {a)  policy,  partly  an  open  one :  it  is 
a  valued  policy,  and  fairly  fo,  without  fraud  or  mifreprefenta* 
tJon.  Therefore  the  lofs  having  happened,  tbe  infured  is  en« 
titled  to  recover  as  for  a  total  lofs.  ;  The  it^furer  agreed  to  tho 
value ;  and  cannot  be  allowed  to  difpute  it.    The  infured  hat 

(#}  Iioot  t^i  t  miftakeo/ihe  rtporicr  |  AotiU  aoktheword be v«Artf/afld  oottm^f 

■  ■     ■    '         "  • '  "  received 
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rtcArtd  the  money  for  a  total  lofs ;  and  there' is  no  want  of  con-  chap, 

fcience  in  retaining  it.   The  cafeS)  cited  at  the  bar^  only  teed  to        ^'' 

(hcw»  that  where  it  appears^  before  adjuftmenti  to  be  but  a^/ir- 

tialhfsf  the  underwriter  (hall  pay  no  more  than  the  r/a/ damage ; 

the  reafon  of  which  decifion  is,  that  the  infured  muft  (hew  the 

whole  cafe  as  it  then  ftood.    But  in  the  prefent  cafe,  tKere  was 

a  total  lofs  at  the  time  of  the  adjuftment.    The  adjuftment  in 

this  cafe  makes  an  end  of  the  queftion.     Here  is  a  folemn  aban- 

doninent,  and  a  folemn  agreement,  <<  that  the  infurers  (hall  be 

^<  content  with  falvage  in  foch  proportion  as  the  fum  infured 

^*  bears  to  the  whole'  intereft."    There  was  a  total  lofs  at  the 

time  of  the  adjuftment  (which  is  the  fame  as  if  the  damages  bid 

then  been  recovered  in  an  afiion).    Here  is  no  fort  of  fraud, 

nor  any  thiiig  that  is  againft  any  law ;  and  to  refund  more  than 

in  that  proportion  would  be  contrary  to  the  underwriter's  own 

agreement.    Therefore  the  nett  proportion  only,  in  refpe£l  to 

the  plaintiff's  fubfcription  after  dedudion  of  falvage,  ought  to 

)>e  returned,  and  that  is  naid  into  court.   The  poftea  was  ordered 

(0  be  delivered  to  the  defendant. 


(    X70    ) 
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Of  General  or  Grofs  Average, 


AVERAGE,  in  that  fcnfe  in  which  we  are  now  to  confidcr 
_   ^__  it,  fignifies  a  contribution  to  a  general  lofs  :  but  in  order 

jBurrTi 555.  to  fatisfy  the  reader^  it  will  be  ncccffary  to  girc  a  more  particular 
defcription  of  it. 

Wtg.  51,  Whatever  the  mafter  of  the  fliip  in  diftrefs,  with  the  adrice  of 

his  ofBcers  and  failors,  dfeliberately  refolvcs  to  do,  for  the  pre- 

fenratioa  of  the  whole,  in  cutting  away  mads  or  cables,  or  in 

V  throwing  goods  OTerboard  to  lighten  his  veflel,  which  is  what  is 

meant  by  jettifon  or  jetfon,  is  in  all  places  permitted  to  be 

brought  into  a  .general  or  grofs  average  $   in  which  all  who  are 

concerned  in  fhip,  freight,  and  cargo,  are  to  bear  an  equal,  or 

proportional  part,  of  the  lofs  of  what  was  fo  facrificed  for  the 

common  welfare  :*  and  it  muft  be  made  good  by  the  infurers  in 

Bfawes,       fuch  proportions  as  they  have  underwritten.     In  the  works  of 

'47-  writers  upon  commercial  affairs,  we  very  often  meet  with  the 

word  contribution,  alfo  fignifying  the  thing  jufl:  defcribed  :  an(!l 

in  a  marine  fenfe,   average  ^nd  contribution  are  fynonimous 

terms. 

Blrkiey  v.  Mr.  Juftlce  Lawrence  fays,  '*  all  \ois  which  arifes  in  confe* 
I  EaS****  quence  of  extraordinary  facrifices  or  expences  incurred  for  the 
Covington  T.  prefervation  of  the  (hip  and  cargo,  come  within  the  defcriptioi^ 

a  N.R^stS.  ^^  general  average.     A  defcription  which  Lord  Chief  Juftico 
Mansfield  adopts. 

This  obligation,  which,  by  the  laws  of  all  the  maritime  coun- 
tries in  Europe^  binds  the  proprietor  of  the  goods  or  (hip  favedi 
to  contribute  to  the  relief  of  thofe  whofe  goods  are  thrown  over- 
board, is  founded  on  the  great  principle  of  diftributive  juftice  : 
for^ib  wouid^be  hard  that  one  man  (hould  fuiFer  by  an  ad,  which 
the  common  fafety  rendered  neceffary ;  and  that  thofe  who  re- 
ceived a  benefit  from  that  a£t  (hoi^ld  make  no.  fi^tisf action  to  hin\ 
^ho  had  fuRained  the  lo(8« 

ThU 
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This  obUgatidn,  which  is  tacitly  entered  into  by  all  who  have  chap, 
property  at  fca,  was  iotroduced  by  the  Rhodtam.    Their  laws  ,   ^^/' ^ 
moft  eqttitiably  enadedf  that  all  the  property  on  board  fliould  Leg.Rhod. 
contribute  to  this  neceflary  and  general  lofs ;  and  in  modem  ^*  **  *^*  ^ 
conftimtions  we  find  very  little  alteration  in  the  do^liine  of 
iTerageSi  from  that  eftablilhed  at  Rhodes.    Similar  regulations 
were  made  by  the  laws  of  Wifiujy  and  as  I  hare  already  faid,  they  ^^  ^f 
are  now  become   general*     From  Molloy  we  learn,  that  the  «rt.»o.i.i, 
JtboiUan  laws  upon  this  fubjeO:  were  introduced  into  England hj  ^'  ^'^*  ^* 
JFilRam  the  Conqueror. 

Beanves  is  of  opinion,  that  in  order  to  make  the  zQl  of  throw-  ?«>^«  i^ 
ing  the  goods  overboard  legal,  three  things  m«ft  concur. 

I  ft,  That  what  is  fo  condemned  to  deftruAioUs  be  in  confe* 
quence  of  a  deliberate  and  voluntary  confultation  held  between 
the  mafter  and  m^n. 

adly.  That  the  ibip  be  in  diftrefs,  and  that  facrifiping  a  part 
be  ncoeflary  in  order  to  preferve  the  ? eft* 

3dly9  That  the  faving  of  the  (hip  and  cargo  be  a^ually  owing 
to  the  means  ufed  with  that  fole  view.j 

But  of  thefe  the  firft  and  third  propofitions  may  be  doubtedj^ 
fis  the  fecood  poiiit  alone  feems  to  be-all  thai  is  neceflary. 

It  appears  alfo,  by  the  laws  of  Wybnj^  that  in  an  emergency  La^  ^ 
pf  fuch  a  nature  as  to  juftify  lightening  the  (hip,  it  was  neqef*  ^^"r* 
Uxf  firft  tp  cpnfult  the  owner  of  the  goods  or  the  fupercargo : 
but  if  they  would  not  coafentj  the  merchandize  might,  notwith*  L^^%  of 
ftanding  their  rcfufal,  be  cjcd^ed,  if  it  appeared  nccef&ry  to  the  2'*  sT*' 
reft  of  the  people  on  board  i  a  regulation  evidently  founded  in 
neceflity,  to  prevent  a  fordid  individual  from  obftru&iAg  a  me^- 
fare  fo  eflential  to  the  general  fafety. 

If  the  (hip  ride  put  the  ftorm,  and  arrive  in  fafety  at  the  port  Beawet,i4S. 
of  deftmatbn,  the  captain  muft  make  regular  protefts,  and  muft  ^^^^l*^^ 
fwear,  in  which  oath  fome  of  the  crew  muft  join,  that  the  goods 
were  caft  overboard  for  no  other  caufe,  but  for  the  fafety  of  the 
(hip  and  the  reft  of  the  cargo.    An(l  as  the  law  has  authorized 

fuch 


172  OF   GENERAL   OR 

CHAP,  fuch  proceedings  in  caie  of  imminent  rieceflltyy  it  will  pro* 

^^''        te£k  thofe  who  a£t  bond  fide  ^2XiA  will  ikidemnify  theni  againfl  all 

Moafe*s        confequences.    Thus  in  an  a£lion  of  trefpafs  againft  a  man  for 

Ctfe,  throwing  goods  overboard,  he  pleaded  fpecially,  that  it  was  doxk 

in  a  ftormi  in  a  cafe  of  neceffity,  navii  levamU  caufi  ;  and  tf  that 

z8i  had  not  been  done,  that  the  paflengers  muft  all  have  periflied. 

The  Court  held,  that  the  plea  was  good,  and  the  defendant  had 

judgment. 

It  is  evident,  from  one  of  the  rules  above  ftated,  that  tjiere  ca^i 
be  no  contribution,  without  theeje3ion  of  fome  goods,  and  the 
favingof  others  :  but  it  is  not  always  neceflary  for  the  purpofc 
of  contribution,  that  the  fliip  (bould  arrive  at  the  port  of  defti- 
nation. 

Ora.  Lew.  .      If  the  jettifon  does  not  fave  the  (hip,  but  {he  perifb  in  the  ftorm, 

14.  tit  Con-  there  (hall  be  no  contribution  of  fuch  goods  as  may  happen  to  be 

arc  15. 16.  faved}  becaufe  the  obje&,  for  which  the  goods  were  thrown 

Hamburgh,  overboard,  was  not  attained.     But  if  the  (hip,  being  once  pre- 

sMag.s4o.  ferved  by  fuch  means,  and  continuing  her  courfe,  (hould  after- 

Rotterdam,  ward^  bcloft,  the  property  faved  from  the  fecond  accident,  (hall 

%  Mag.  9S.  contribute  to  the  lofs  fuflained  by  thofe  whofc  goods  were  caft 

17Z.  odt  upon  the  former  occaiion. 

I  Mtg.  56.  MagenSy  in  his  preliminary  EflTay  on  Infurances,  advances  a 
difierent  do£irine,  and  contends,  that  if  a  (hip  be  faved  by 
throwing  goods  overboard,  and  afterwards  peri(h  by  another  ca* 
lamity,  the  goods  faved  (ball  not  contribute  to  the  former  lofs. 
He  puts  a  cafe  to  illuftrate  his  meaning  *,  but  the  ordinances 
above  referred  to,  as  will  appear  from  t^e  abffrad  of  them  in 
the  preceding  paragraph,  direcily  cpntradi£t  his  po(ition$,  al- 
though he  feems  to  haVe  h^d  thofe  ordinances  in  view  when  be 
advanced  theml  'ft  was  neceiTary  to  fay  thus^much,  becaufe  the 
dodrines  of  fuch  an  ufeful  writer  are  often  received  implicitly; 
erroneous  opinions  are  adopted  and  confirmed,  becaufe  they   are 

I  Mag.  57.  not  accurately  examined ;  and  the  more  refpedable  the  writer 
is,  the  greater  is  the  danger  which  is  to  be  apprehended.  But 
what  is  ftill  more  remarkable,  in  the  very  next  paragraph  to 
that  I  laft  mentioned,  he  puts  a  fimilar  cafe,  in  which  he  admits 
that  the  goods  faved  ought  to  contribute. 
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The. writers  upon  this  fubjed  have  dated  with  much  minute,  chap. 
nefs  and  accuracy,  the  various  accidents  and  charges,  that  will 
entitle  the  party  fuffering  to  call  upon  the  reft  for  a  contribution. 
I  doubt  whether  it  be  neccflary  to  be  fo  particular  in  this  place  ; 
becaufe,  we  may  gather  in  general  from  the  defcription  given  of 
average  at  the  beginning  of  this  chapter,  that  all  lofles  fuftained, 
and  expences  incurred  voluntarily  and  deliberately,  with  a  view  s^amnLa^ 
to  prevent  a  total  lofs  of  the  fliip  and  cargo,  ought  to  be  equally  ^"^^  *♦*• . 
borne  by  the  fliip  and  her  remaining  lading.     Such,  for  inftance^ 
is  the  damage  fuftained,  in  defending  9  (hip  againft  an  enemy  or  ,  Mag,€4^ 
pirate :  fuch  is  the  expence  of  curing,  and  attendance  upon  the 
officers  or  mariners  wounded  in  fuch  defence  :  and  fuch  alfo  is 
the  fum  which  the  mafter  may  have  promifed  to  pay  for  the  ran- 
fom  of  his  (hip  to  any  privateer  or  pirate  when  taken  (a),    A  Betiisi,t4t. 
mafter  who  has  cut  his  maft,  parted  with  his  cable,  or  abandoned 
any  other  part  of  the  (hip  and  cargo,  in  a  ftorm,  in  order  to  fave 
the  (hip,  is  well  entitled  to  this  compenfation ;  but  if  he  (hould 
k/i  them  by  the  ftorm,  the  lofs  falls  only  upon  the  (hip  and 
freight ;  becaufe  the  tempeft  only  was  the  occafion  of  this  lofs» 
without  the  deliberation  of  the  mafter  and  crew,  and  was  not 
done  with  a  view  to  fare  the  (hip  and  lading.     Upon  the  fame 
principle  it  is,  that  by  the  naval  laws  of  tf^j/buy ^vrldch  in  this  re-  Atu^i^ 
fpe£l,  as  well  as  ih  many  others,  have  be^n  adopted  by  modern 
ftate9,  it  was  declared,  that  when  a  (hip  arrived  at  the  mouth  of  ordm.  •£ 
a  harbour,  jind  the  matter,  finding  that  his  (hip  was  too  heavy  ^"""  ^^* 
Jaden  to  fail  up,  was  obliged  to  put  part  of  the  cargo  mto  hoys  »  Magent, 
and  barges  ;  the  owners  of  the  (hip  and  of  the  goods  that  re.  jj^,jf  ^'.j. 
mained,  were  obliged  to  contribute,  if  the  lighters  peri(hed.  Average, 
But  if  the  (hip  (hould  be  loft,  and  the  lighters  faved,  the  owners  ''  '** 
of  the  goods  fo  preferved  were  not  to  contribute  to  the  proprie- 
tors of  the  (hip  and  cargo  loft.  The  diflFerencc  is  this,  the  lighten-  ^  j^^^^  ^^ 
ing  of  the  (hip  was  an  a£l  of  deliberation  for  the  general  benefit : 
whereas  the  circumftance  of  the  lighters  being  favcd,  and  the 
(hip  loft,  was  accidental,  no  way  proceeding  from  a  regard  for 
the  whole. 

It  is  noi^only  the  value  of  the  goods  thrown  overboard  that  Beawei, 

muft  be  confidered  in  a  general  average ;  but  alfo  the  value^f  ^^'^^^  ,^. 

fuch  as  receive  any  damage  by  wet,  bfc.  from  the  jettifon  of  the  c  6.r.  S. 
reft. 

(«}  RinibaBi  ate  is»«  prehibiud  by  the  Uw  of  Eoglajid. 

It 
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CHAP.  It  it  faid»  that  if  a  fliip  be  taken  bj  force,  carried  into  fomd 
^^'  port,  and  the  crew  remain  on  board  to  take  care  of  and  reclaim 
'  her,  not  only  the  charges  of  reclaiming  Aall  be  brought  into  a 
general  average,  but  the  wages  and  eXpences  of  the  (hip's  com- 
pany during  her  arreft,  from  the  time  of  her  capture,  and  being 
difturbed  in  her  voyage.  In  this  idea  Magens  concurs,  and  af« 
fprts,  that  fuch  expences  are  allowed  as  average  in  London  as 
well  as  elfewhere.  He  denies,  however,  and,  as  it  feems,  ju(Uy 
denies,  that  an  allowance  would  be  made  under  general  average, 
for  failors*  wages  and  victuals,  when  they  are  under  a  necefEty 
of  performing  a  quarantine,  in  which  cafe  the  mafter  would  have 
been  obliged  to  maintain 'and  pay  them^  though  his  veflelhad 
arrived  only  in  ballaft.  But  at  the  fame  time  he  admits,  that 
charges  occurring  by  an  extraordinary  quarantine  (hall  b9 
brought  into  a  general  average. 

It  has  however  been  a  conGderable  queftion.  Whether  the  es* 
traordinary  wages  and  viAuals  expended  during  the  detention 
by  a  foreign  prince  not  at  war,  ought  to  be  brought  into  a  ge- 
neral average,  fo  as  to  charge  the  underwriter?  Magtm  an<t 
Beawes  differ  upon  the  point ;  the  latter  being  of  opinion  that  it 
ihould,  the  former  that  it  ihould  not*  In  England  there  is  no 
adjudged  cafe,  nor  any  regulation  upon  the  fubjed  }  and  there- 
fore, the  only  mode  by  which  this  and  fimilar  queftions  are  to 
be  decided,  is  to  confider  whether  tbefe  expences  were  necefla* 
rily  and  unavoidably  incurred,  for  the  general  fafety  of  the  (hip 
and  cargo. 

Ctttthg^  ^*      ^^'^  iMflw^tfW  feems  to  have  been  of  that  opinion  in  an  a£Hoit 

o.  H.  sic   upon  a  policy  of.infuranceon  zjbip.    It  was  brought  to  rec6vef 

!xib/i776>  ^^^  amount  of  wages  and  provifions  expended  during  the  time 

Vide  ant«,    ^hc  (hip  wcnt  from  Bengal  to  Bombay  to  repair.     His  lordihip, 

'    as  he  has  frequently  done  fince  upon  fimilar  occafions,  decided 

againft  the  adion,  being  an  infurance  on  the  (hip  only,  and  the 

'  item  in  queftion  b^ing  faiiors'  wages.     But  his  lordfhip  faid, 

there  may  be  cafes,  where  exceptions  to  the  general  rule  (hould 

be  allowed  ^  but  in  order  to  confider  a  cafe  as  excepted,  it  muft 

be  an  expence  abfolutely  neceflary,  and  fuch  as  could  not  be 

avoided,  owing  to  fome  of  the  perils  dated  in  the  policy. 

His  lordfhip  here  feems  to  allude  to  a  general  average ;  but 
oii  a  point,  on  which  no  authority  can  be  adduccdi  I  would  not 

chufe 
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dittfe  that  Lord  MamfUW^  words  Ihould  be  fuppofed  to'cotHref  chap. 
an  idea^  which  perhaps  the  fpeaker  never  intended.    It  does  not       ^''* 
become  me  to  hazard  an  opinion  \  and  therefore  I  ihall  leave  it 
as  a  matter  undecided ;  only  obferving)  that  by  the  ordinances  of 
Lewis  the  Fourteenthi  the  charges  in  fuch  a  cafe  ihall  be  reputed  Tit.  Aver. 
general  average,  if  the  feamen  be  hired  by  the  month  j  other-  "«*»  "'•  7- 
wife  if  by  the  voyage. 

It  may  be  proper  before  I  clofe  this  branch  of  my  fubjeft,  to 
ftate  a  paragraph,  I  have  met  with,  which  confirms  the  idea  en« 
tertained  by  Lord  Mansfield.  ^  Though  it  mud  be  noted,"  fays,  Beiwei,i5c^ 
this  author,  «  that  the  charges  of  unloading  a  fliip,  to  get  her 
"  into  a  river  or  port,  ought  not  to  be  brought  into  a  general  , 

**  average ;  but  they  may  when  occafioned  by  an  indifpenfable 
''  necel&ty  to  prevent  the  lofs  of  (hip  and  cargo.  As  when  a 
••  fliip  is  forced  by  a  ftorm  to  enter  a  port, to  repair  the  daqaage 
'<  flie  has  fufiered,  if  (he  cannot  continue  her  voyage  without  an 
<<  apparent  ri{k  of  being  loft  ;  in  which  cafe  the  wages  and  vie- 
<<  tuals  of  the  crew  are  brought  into  an  average  from  the  day  it 
«*^was  refolved  to  feek  a  port  to  refit  the  veiTel,  to  the  day  of  her . 
<<  departure  from  it,  with  all  the  charges  of  unloading,  re-load- 
'<  ing,  anchorage,  pilotage,  and  every  other  ezpence  incurred 
«*  by  this  neceflity.** 

Since  the  firft  edition  of  this  work,  a  queftion  nearly  fimilar 
came  before  the  Court  of  King^s  Bench,  in  which  Mr.  Juftice  Dt  Co(hi  v. 
Buller  quoted  the  above  palTage  from  Beawes,  as  alfo  the  cafe  of  ^j*"^)?/ 
Laieward  v.  Curling  in  the  preceding  page :  and  although  the  407. 
learned  judge  thought  it  then  unneceflary  to  decide  the  point 
here  agitated,  yet  the  leaning  of  his  mind  feemed-to  be  in  favour 
of  the  affirmative.      This,  however,  was  held  by   the  whole 
Court,  that  where  a  (hip  is  obliged  to  go  into  port  for  the  benefit 
of  the  whole  concern,  the  charges  of  loadmg  and  unloading  the 
cargo,  and  taking  care  of  it,  and  the  wages  and  provifions  of 
the  workmen  hired  for  the  repairs^  become  general  average. 

By  the  antient  laws  of  Rhodes yOleron^  and  Wijbuy^  the  (hip,  De  leg. 
and  all  the  remaining  goods,  (hall  contribute  to  the  lofs  fuftained.  f  ^^' J;  ** 
The  mo  ft  valuable  goods,  though  their  weight  (hould  have  been  arcs.  wifb. 
Incapable  of  putting  the  (hip  in  the  leaft  hazard,  as  diamonds  or  moIU^'l  «• 
precious  ftones,  muft  be  valued  at  their  juft  price  in  this  contri-  c.  6.  i.  4. 
btttioPi  becaufe  they  could  not  have  been  faved  to  the  owners 
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CHAP',  bat  bf  the  eje£lioii  of  the  other  goods.  Neither  the  ^erfons  of 
^'^  ,  thofe  in  the  (hip,  nor  the  flitp  provifionSy  nor  refpondenria  botidB, 
Vide  poft.  fader  any  efttmatton }  nor  does  wearing  apparel  in  cheftsr  and 
^'w'iii^  boxes,  nor  do  fach  jewels  as  belong  to  the  pcrfon  merely;  but 
roo.  .  if  the  jewels  are  a  part  of  the  cargo,  they  muft  contribute. 

1  ll«|.  $%.       Thofe  who  carry  jewels  by  Tea  ought  to  communicate  that 

circumftance  to  the  mafter;  becaufe  the  care  of  them  will  be  in. 
creafed  in  proportion  to  their  worth,  to  prevent  their  being 
thrown  overboard  promifcuoufly  with  other  things :  and  hence 
their  prefervation  will  be  a  common  benefit. 

t  Mag.  7t.  Both  by  law  and  cuftom,  the  wages  of  failors  are  not  to  con- 
tribute to  the  general  lofs  ;  a  prorifion  intended  to  make  this  de^ 
fcription  of  men  more  eafily  confent  to  a  jettifon,  as  they  do  not 
then  rifk  their  all,  being  ftill  afliired  that  their  wages  will  be  paid. 

Y  Mag.  ^9.  '^^  ^"^7  ^^  fixing  a  right  fum,  by  which  the  average  ought 
to  be  computed,  can  only  be,  by  examining  what  the  whole  (hip, 
freight,  and  cargo,  if  no  jettifon  had  been  made,  would  have  pro- 
duced neat,  if  they  had  all  belonged  to  one  perfon,  and  been  fold 
for  ready  nnoney.  And  this  is  the  fum  whereon  the  cohtribu- 
tion  fhould  be  made,  all  the  particular  goods  bearing  their  nett 
proportion. 

Ora.  of  Cc  ^"  "^  refpefi  whatever  do  the  ordinances  of  foreign  ftates  dif- 
and  fer  fo  much,  as  in  the  manner  of  fettling  the  contribution  of  the 
£htp  and  freight.  In  fome  places,  the  ihip  contributes  for  the 
whole  of  hef  value  and  freight ;  in  others,  for  the  half  of  her 
value,  and  one-third  of  her  freight :  and  again,  in  others,  both 
fliip  and  freight  are  to  contribute  for  one-half.     By  the  laws  of 

2  Mag.  107.  Konin^Jbergy  Hamburgh   and  Ccpeniagen,  the  fi)ip  is  to  contri* 
»37-  S39*     bute  for  the  whole  of  her  value  and  freight.    They  alfo  declare^ 

that  the  value  of  the  (hip  (hall  be  that  which  (he  was  worth 
when  (he  arrived  i  and  that  from  the  freight  a  deduQion  flviil 
be  made  of  the  men^s  wages,  pilotage,  and  fuch  other  charges, 
as  come  under  the  name  of  petty  average,  of  which  it  is  cuftom- 

vide  the       *'y  every  where,  as  we  have  before  obferved^  for  the  cargo  to 

lift  chapter,    bear  two-thirds,  and  the  (hip  one. 

The  Englt/b  writers  upon  commence  are  totally  filent  in  this 
refpeft  \  and  therefore  cuftopa  muft  be  our  guide :  and  I  think 
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from  that  wc  may  colleft,  that  the  flilp,  freight  (a),  and  cargo,  C  h  a  P» 
are  to  bear  an  equal  and  proportional  part  of  what  was  fo  facri-       ^^^* 
ficed  for  the  common  good. 

The  fca  laws  of  different  countries  Yary.no  lefs  than  upon  the 
former  quedion,  in  fixing  at  what  prices  goods  thrown  over- 
board (hall  be  eftimatedj  and  for  what  value  thofe  faved  are  to 
f     contribute. 

By  the  ordinances  of  Roiterdami  Stoclholniy  and  Copenhagirt^  if  i  Mag.  lo^ 
the  accident,  which  occafioned  the  general  average,  happened  *  ^'  ^^^ 
before  half  the  voyage  was  performed,  the  jettifon  was  to  be  efti- 
mated  at  prime  coft  ;  but  if  after  that  period,  then  at  the  price 
for  which  fuch  goods  would  fell,  at  the  place  of  difcharget 
freight,  dutiesi  and  ordinary  charges  deducted.  That  di(ltn£l ion  Moii<>y,(it. 
is  now,  however,  exploded  in  England^  and  the  cuftom  has  be-r     '*''  '  '^' 
come  general  of  eftimating  the  goods  faved  and  lo(^,  at  the 
price  for  which  the  goods  faved  were  fold  ;  freight  and  all  other 
charges  being  firft  deduced.     This  rule  is  agreeable  to  the  ma-  Leg.  wift. 
rine  laws  of  Wijhuy^  which  declare,  that  the  goods  thrown  over- 
board (hall  be  brought  into  a  grofs  average^  and  (hall  be  rated  at 
the  fame  price  for  which  other  nnerchartdizc  pi  the  fame  fort, 
preferved  from  the  fea  or  enemy,  was  fold.     This  cu^om  men- 
tioned by  Moiloy  was  certainly  new  in  England  at  the  time  he 
wrote;  for  it  appears  by  Malyne^  that  in  1622,  the  difllndion  wad  Malynt  Lex 
obferved  of  eltimating  the  goods  at  prime  coft,  if  the  jettifon  ******  '** 
happened  before  half  the  voyage  was  performed  \  aod  if  after,  at 
the  price  the  re(t  of  the  goods  fold  for,  at  the  place  of  difcharge. 
However,  MolUy  is  a  more  modern  authority ;  and  Magsns  fays, 
that  the  prevailing  mode  of  fettling  averages  now  ado(>ted  in 
England  is    conformable  to  that  rule,  which  has  aboli(hed 
the  diftinclion. 

Gold,  iilver,  and  jewels,  at  moft  places,  contribute  to  a  ge- 
neral average,  according  to  their  full  value,  and  in  the  fame 
manner  as  any  other  fpecies  of  merchandize.  It  has  been  faidi  i  Mag.  6x. 
that  an  immemorial  cuftom  has  prevailed  at  Amfltrdam^  that  gold 
and  iilver  (hall  only  contribute  for  half  their  value  :  the  reafon 
for  fuch  a  cuftom,  one  is  at  a  lofs  to  conieQure.    In  England  no  ^ 

iuch  cuftom  prevails  %  but  money  and  jewels  muft  fall  into  the  Aveia,*, 

f.4. 

(tf)  It  haf  been  he14  by  tb«  whole  court  of  King^i  Beach,  that  freight  muil  coatri. 
\M  to  the  geacrat  average.    lU  CtJIa  v.  Nnvftkam,  %  Term  Rep.  407. 

^  general 
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CHAP,  general  average  at  rheir  full  price  :  and  a  modern  writer  afitiret 
.  «  ,  U9|  that  the  f^raAlce  was  fuch  in  London  when  he  wrote  ;  and 
1  Mag.  62.    fuc&  I  believe  it  to  be  at  this  day. 


Petrrtv. 
MitUgao, 
SitUBgt  ac 
GuiUhaU 
after  Micb. 
1787. 
Roccuf  dc 

Not  96. 
I  Mag.  6C« 


R0CCQ8  At 
aflecuratio* 
nibus,  NoL. 
6s. 


In  a  late  cafe,  the  do£lrine  hete  advanced  wi^  liientioned  and 
confirmed  by  Mr.  Juftice  Jiuiler^  as  clear  law. 

The  contribution  is  in  general  not  made  till  the  (hip  arrive  a( 
the  place  of  delivery  :  but  accidents  may  happen,  which  may 
caufe  a  contribution  before  (he  reach  her  defiined  port*  Thus 
when  a  veflel  has  been  obliged  to  make  a  jettifon,  or^  by  the  da- 
mages fuffercd  foon  after  failing,  is  obliged  to  return  to  her  port 
of  difcharge  ;  the  neceifary  charges  of  her  repairs,  and  the  re- 
placing the  goods  thrown  overboard,  may  then  be  fettled  by  a 
general  Average. 

Thus  I  have  endeavoured  to  lay  before  the  reader  an  idea  of 
what  is  meant  by  average  ;  and,  in  order  to  do  that  more  dif- 
tindUy,  I  have  defined  what  average  is ;  I  have  fhewn  its  origin  { 
and  what  the  neceflary  requifites  are  to  render  the  a£l,  whence 
averages  arife,  legal.  I  then  ftated  in  general  what  accidents 
or  expences  would  authorize  the  fuiFcrer  to  call  for  a  contribu- 
tion ;  the  different  kinds  of  property  that  were  fubje£l  to  fuch 
contribution ;  and  laftly,  the  mode  \}j  which  the  value  of  fhis 
property  was  to  be  afcertained. 

'  It  only  remains  now  to  ftate,  that  the  Infurers  are  liable  to 
pay  the  infured  for  all  expences  arifing  froni  general  average,  in 
proportion  to  the  fums  they  have  underwritten.  Roccus  fays, 
**  JoEiufaBo^  oh  marii  Umpefiatetni  frofubUvanda  navi,  an  teneanm 
**  iur  ajfecuratores  ad  filvendum  efiimaiionem  rerum  joBaruta  do* 
*«  mmo  i^arum  ?  Die  eos  mn  tenersf  quia  fro  rebus  jaSlis  fit  contri'^ 
«<  butio^  inter  omnei  merces  habentes  in  ilia  navi  pro  Jolvendo  pretio 
«<  domino  ipfarum,  et  tdeo  ft  aJfecuratUs  recuperat  pretium  rerum 
^*  jaBarum^  non  potefi  agere  contra  ajfecuratorea  tanun  tenentur 
<«  ajfecuratores  ad  refidendum  illam  ratatn  et  poriionemj  quamfolvH 
«•  aJfecuratus  in  illam  contributionem  faciendo  inter  omneSf  habentes 
<<  merces  in  ilia  navi,  qua  portio  cum  non  recuperetur  ab  aliis,  ha» 
«  betur  pro  deperdita^  et  proinde  ad  illam  p^rtionem  tenentur  ajft* 
«<  curaiores!* 
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The  opinion  of  this  learned  civilian  is  agreeable  to  the  laws  CHAP. 
of  all  the  trading  powers  on  the  continent  of  Europe^  as  well  as       ^^'' 
to  ihofe  of  England^  where  the  infurer,  by  his  contraft,  engages 
to  indemnify  againtt  all  loflcs  arifing  from  a  general  average. 

In  former  editions  of  this  work,  I  had  contented  myfelf  with 
dating  the  nature  of  general  average,  and  that  the  fums  paid  on 
this  account  might  be  recovered  ^ainft  the  underwriters*  But 
I  had  omitted  to  ftate  what  remedy  the  perfon,  wbofe  goods 
were  thrown  overboard,  or  who  had  expended  money  for  the 
general  ^referVation  of- (hip  and  cargo,  had  againft  thofe,  wbofe 
goods  or  (hip  were  preferved  by  fuch  means.  In  the  cafe  of  an 
expenditure  of  moncj^ probaUy  an  adion  for  money  paid  might  be 
maintained  againft  each  of  thofe,  who  were  benefited  by  fuch 
expenditure.  But  as  this  would  lead  to  a  multiplicity  of  afiipns ; 
and  this  fpecies  of  a£lion  is  not  applicable  to  the  cafe  of  goods 

thrown  overboard,  the  better  mode  in  all  cafes  feems  to  be  to  ,. ', 

apply  for  contribution  to  a  court  of  equity,  where  eflFedual  re-  tit  Ckan. 
lief  may  be  obtained  againft  all  the  parties  in  one  fuit  (j).  •^shower*« 

PAfLCtC 

(a)  Since  the  r>rfner  etHiioDS  of  thifwork  were  pablifliedi  this  point  has  con/t  un* 
4er  rolemn  diicuiBon  in  che  court  of  King'j  Beocb  $  and  the  learned  Jadges  of  that 
court  were  uoaoimoafly  of  opinton,  that  a  fpeciil  adion  of  ojfum^  may  be  maiatainei 
by  the  owner  of  a  ihip  aga'nft  the  owner  of  part  of  the  cargo,  to  recover  from  him  his 
proportion  of  a  geoerai  average  lofs,  incurred  by  en*  ting  the  cable  and  part  of  the  tackle 
of  the  (hip,  and  applying  them  to  a  Ufe,  for  which  they  were  not  originaUy  intended, 
for  the  general  prefenrauoa  of  the  while  cooceco.     Biri/ey  ?.  Prijgrgve^  i  £  'Ji'* 


«• 
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CHAPTER    THE    EIGHTH. 

Of  Salvage.    ' 


CHAP.  O  ALVAGK  18  fo  neceflarily  conncftcd  with  the  two  former 
'^  *       ^  chapters^  that  it  will  be  proper  to  take  it  into  confideration 
here,  before  we  proceed  to  the  other  parts  of  this  enquiry. 


BeawesLex 
Merc  146. 


Salvage  18  an  allowance  made  for  faving  a  (hip  or  goods,  or 

both,  from  the  dangers  of  the  feas,  fire,  pif ates,  or  enemies : 

and  it  is  alfo  fometimes  ufed  to  Ggnify  the  thing  itfelf  which  is 

.faved}  but  it  is  in  the  former  fenfe  only,  in  which  we  are  at 

prefent  to  confider  it. 


Katme*t 
PrtQC.  of 

£q.  latrod. 

^6• 


The  propriety  and  juftice  of  fuch  an  allowance  muft  be  evident 
to  every  one  ;  for  nothing  can  be  more  reafonable  than  that  he, 
who  has  recovered  the  property  of  another  from  imminent  dan- 
ger-by  great  labour,  or  perhaps  at  the  hazard  of  his  life,  (hould 
be  rewarded  by  him,  who  has  been  fo  materially  benefited  by 
Leg.  Rhod.  that  labour.  Accordingly,  all  maritime  ftates,  from  the  Rbodians 
46,  47.  *^*  down  to  the  prcfcnt  time,  have  made  certain  regulations,  fixing 
the  rate  of  falvage  in  ibme  inftances,  and  leaving  it,  in  others^ 
to  depend  upon  particular  circumftances. 

t 

The  law  oi  England^  the  decifions  of  which  are  not  furpafled 
by  thofe  of  any  other  nation  in  juftice  and  humanity,  was  not 
backward  in  adopting  a  dodrine  fo  equitable  in  its  nature,  and 
fo  beneficial  to  thofe  whofe  property  was  endangered.  * 

Hartford  n        Thus  in  an  zQiion  of  trover,  the  defendants  pleaded,  that  the 
jfone«,  I  u.  go^jg^  fof  which  thc  aftion  was  brought,  were  in  a  Ihip,  which 

%  daik«  634.  took  fire,  and  that  they  hazarded  their  lives  to  fave  them :  but 
that  they  we're  ready  to  deliver  the  goods,  if  the  plaintiff  would 
pay  4/.  for  falvage.  The  court,  upon  a  general  demurrer  to  this 
plea,  were  obliged  to  give  judgment  for  the  plaintiff,  becaufe  the 
fpecial  plea  did  not  confefs  a  converfion.  But  upon  the  general 
point,  for  which  this  cafe  is  cited.  Lord  Chief  Juftice  Holt  held 
that  the  defendants  might  retain  the  goods  till  payment  of  the 
falvage,  as  well  as  a  taylor,  an  oftler,  or  a  common  carrier :  and 
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falvage  is  allowed  by  all  nations }  it  being  reafonablfj  that  a  man  Chap. 
Iball  be  rewarded,  who  hazards*  his  life  in  the  fcrvicc  of  another.       ^^' 
Therefore  his  iordfhip,  in  favour  of  fo  juft  a  claiin»  allowed  the 
defendant  to  waire  his  fpecial  plea,  and  plead  the  general  iflae*  * 

* 
As  the  propriety  of  fuch  an  allowance  is  admitted  by  all|  the 

only  difficulty  that  can  arife  upon  the  fubjedl  is»  to  afcertain  ia 

what  proportions  thefe  gratuities  and  rewards  mud  be  allowed* 

The  laws  of  Rhodes  fixtd  the  rate  of  falvage  in  feveral  {nQances^  y.^  ^^ 
fometimes  giving  for  falvage  one  fifth  of  what  was  faved  $  at  pi^ftses  isft 
other  times  only  a  tenth ;  and  at  others,  one  half.    The  regula*  Leg/oier. 
tions  of  OUron  left  it  more  unfettled,  and  declared,  that  the  *^  ^* 
courts  of  judicature  (liould  award  to  the  falvers,  fuch  a  propor- 
tion of  the  goods  faved,  as  they  ihould  think  a  fufficient  recom- 
pence  for  the  fervice  performed,  and  the  ezpence  incurred.    A\^ 
moft  every  ftate  has  regulations  on  this  head  peculiar  to  itfelf  ; 
and  the  legiflature  of  this  country  has  by  various  (latutes  expref- 
fed  its  ideas  upon  the  fubje£l.     I  (hall  firft  coniider  what  rule 
it  has  eftablifhed  in  cafes  of  wreck,  and  then  what  the  rate  of 
falvage  is  in  cafes  of  recapture. 

When  a  (hip  has  been  wrecked,  the  law  of  England  has  fol- 
lowed the  laws  of  0/eron  in  declaring,  thzt  na/onaUe  {slvzgc 
only  (hall  be  allowed.  But  the  ftatute  will  beft  (hew  the  idea 
of  the  legiflature. 

It  appears  from  the  preamble,  that  the  infamous  pn£tice8|  ^^  ^^^ 
which  a  former  (tatute  27  Edward  3.  r.  13.  had  endeavoured  to  ftat* 
fupprefs,  of  plundering  thofe  (hips  which  were  driven  on  fiiore^ 
and  feizing  whatever  could  be  laid  hold  of  as  hwful  prize,  ftiH 
continued  y  or  that  if  the  property  were  reftored  to  the  owners^ 
the  demand  for  falvage  was  fo  exorbitant,   that  the  inevitable 
ruin  of  the  trader  was  the  immediate  confequence.   The  ftatute^ 
in  order  to  prevent  thofe  mifchiefs  in  future,  enadled,  that  if  a  ^    , 
Ihip  was  in  danger  of  being  ftranded  or  run  a(hore,  the  (herifi» 
juftices,  mayors,  conftables,  or  officers  of  the  cuftoms,  neaieft 
the  place  of  danger,  (hould,  upon  application  made  to  them^ 
fuminon  and  call  together  as  many  men  as  (hould  be  thought 
nece^ary  to  the  affiftance,  and  for  the  prefervation  of  fuch  Aip 
in  diftrefs*  and  her  cargo ;  and  that  if  any  ihip,  man  of  war» 
or  merchantman^  (ho^^d  be  riding  at  anchor  near  the  place  of  dan* 
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CHAP,  gcr,  the  conftables  and  officers  of  the  cuftoms  might  demand  of 
"^"^^       the  fapcrior  ofBcer  of  fuch  ftiip,  aiSdancc  by  his  boats  and  fuch 
'  hands  as  could  be  fpared  :  and  that  if  the  fuperior  officer  (hould 

refufe  to  grant  fuch  affiftance,  he  (hould  forfeit  looL 

Sc&,  s*  Then  follows  the  feflion  refpefling  falvage.     "  And  for  the 

^«  encouragement  of  fuch  perfons  as  fliall  give  their  affillance  ro 

**  fuchfhipsor  veiTels,  (o  in  didrefs  as  aforefaid,  be  it  enaded, 

*<  that  the  fatd  colle£lor8  of  the  cudoms,  and  the  mafter  and 

**  commanding  officer  of  any  fliips  or  veffels,  and  all  others,  who 

^<  ihall  z£X  or  be  employed  in  the  preferving  of  any  fuch  fliip  or 

**  ve0el  in  diilrefs,  or  their  cargoes,  fliall  within  thirty  days 

**  after  the  fervice  is  performed,  be  paid  a  reafonable  reward  for 

**  the  fame,  by  ^e  commander,  mafter,  or  other  fuperior  offi- 

««  cer,  mariners,  or  owners  of  ihe  fliip  of  veffcl  fo  in  djftrefs,  as 

•*  aforefaid,  or  by  the  merchant  whofe  veffel  or  goc>ds  fhall  be  fo 

•*  faved ;  and  in  default  thereof,  the  faid  fliip  or  veffsl  fo  faved 

<«  fliall  remain  in  the  cuftody  of  the  officers  of  the  cuftoms  until 

*<  alt  charges  are  paid,  and  until  the  officers  of  the  cuftoms,  and 

*«  the  mafter  or  other  officers  of  the  flilp  or  veflcl,  and  all  others 

**  employed  in  the  prefervation  of  the  fiiip,  fliall  be  reafonably 

€t  gratified  for  their  affiftance  and  trouble,  or  good  fecurity  gWen 

*<  for  that  purpofe,  to  the  fatisfadion  of  the  parties  that  are  to 

**  receive  the  fame  :  and  if  any  difagreement  fliall  take  place  be- 

«*  tween  the  perfons,  whoft  fliips  or  goods  have  been  faved,  and 

<<  the  oflicer  of  the  cuftoms,   touching  the  monies  deferved  by 

'<  any  of  the  perfons  fo  employed,  it  fliall  be  lawful  for  the  com- 

«<  mander  of  the  fliip  or  veflcl   fo  faved,  or  the  owner  of  the 

<<  goods,  or  the  merch;ant  interefted  therein,  and  alfo  for  the  of- 

^  ficer  of  the  cuftoms,  or  his  deputy,  to  nominate  three  of  the 

*f  neighbouring  juft ices  of  the  peace,  who  fliall  thereupon  adjuft 

<<  the  quantum  of  the  monies  or  gratuities  to  be  paid  to  the  feve. 

<<  ral  perfons  adding  or  being  employed  in  the  falvage  of  the  faid 

^'  fliip,  veflel,  or  goods}  and  fuch  adjuftments> fliall  be  binding 

<<  upon  all  parties,  and  fliali  be  recoverable  in  an  a£lioo  at  law : 

««  and  in  Cafe  it  fliall  fo  happen,  that  no  perfon  fliall  appear  to 

<^  make  his  claim  to  all  or  any  of  the  goods  that  fliall  be  faved^ 

<^  that  then  the  chief  officer  of  the  cuftoms  of  the  neareft  port 

*^  to  the  place  where  the  faid  fliip  or  veflel  was  fo  in  diftrefs* 

«  flball  apply  to  three  of  the  neareft  juftices  of  the  peace,  who 

**  fliall  put  bim  or  fome  other  refponiible  peifoo  in  poflfdlion  of 

la     .  "the 
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•*  Ac  fajd  goedsy  fuch  jofUces  taking  an  account  in  writing  of  ^  ^  A  p. 

«  the  fjid  goods,  to  be  figned  by  the  faid  officer  of  the  cuftoms:        ^"'' 

**  and  if  the  faid  goods  (hall  not  be  legally  chimed  within  the 

**  fpacc  of  twelve  months  next  enfuing»  by  the  rightful  owner 

^  thereof,  then  public  fale  fhall  be  made  thereof,  and  if  perifli- 

<*  able  goods,  forthwith  to  be  fold,  and  after  all  charges  deduced, 

^  the  refidue  of  the  monies  arifing  from  fuch  fale,  with  a  fair 

^  and  juft  account  of  the  whole,  (hail  be  tranfmirted  to  her  xha- 

**  jetty's  Exchequer,  there  to  remain  for  the  benefit  of  the  rlght- 

^^  ful  owner,  when  appearing,  who,  upon  an  affidavit,  or  other 

"  proof  made  of  his  or  their  right  or  property  thereto,  to  the  fa- 

''  tisfaAioQ  of  one  of  the  barons  of  the  coif  of  the  Exche- 

*<  quer,  (hall.  Upon  his  order,  receive  the  fame  out  of  the 

**  Exchequer*. 

The  ftatute  then  goes  oa  to  declare,  that  any  other  perfons^  sea.  >' 
than  thofe  mentioned  .in  the  preceding  daufe,  etideavouring  t« 
enter  fuch  (hip  or  veflel  without  the  permiffion  of  the  fuperior 
officer  of  the  (hip,- or  of  thd  officer  of  the  cuftoms,  i^c.  or  mo- 
lefting  pr  hin|iering  them  in  the  prefervation  of  the  ihip,  or 
defacing  the  marks  of  the  goods  on  board  of  fuch  fliip,  ftiall 
make  double  fatisfafiion  to  the  party  grieved,  or,  on  default 
thereof^  0isdl  l>e  fent  to  the  houfe  of  corre£tion  for  twelve 
calendar  months :  and  that  it  (hall  be  lawful  for  the  officers  of 
the  (hip  to  repel  by  force  perfons  fo  endeavouring  to  enter  with- 
out leave.     *  \ 

It  is  alfo  enaded,  that  if  any  goods,  ftplen  from^  fiich  (hip,  Sea.  4, 
(hall  be  found  on  any  perfqn,  they  (hall  be  delivered  up  to  the 
true  owner ;  or,  in  default,  fuch  perfqn  Piall  pay  treble  the 
valuf.  , 

{a)  The  coortof  King*!  Seoch  h»^e  lately  lr»und  themfel^es  under  the  HT^iMty  of 
dcdairiDg  ihtt  tbii  daufe  of  the  Aatute,  referring  ibe  quantum  oi'^mtgt  to  iHe  twar^ 
cf  three  j^^icc*  of  the  peace,  only  applies  to  cafirs,  «heie  application  ji  made,  by  or  on  ~ 
behalf  of  the  commaoder  of  any  venel  in  diftiefs  to  certain  public  officers,  and  where 
the  falvage  is  made  through  them  and  others  employed  by  them.  But  it  has  omi(te4 
Co  provide  fot  the  cafe  of  perfons  employed  in  the  faivage  by  the  owners  or  tbeir  fer- 
vanta,  where  refort  has  not  been  had  to  the  public  officers.  And  the  fiibfsqueot  Ha- 
tiite  of  26  0eo«  a.  cb.  19.  appliea  to  thf  cafe  of  perfons  volonreering  tbclr  aflijiance 
to  lave  the  property,  onder  no  employment  or  re^oifitton  whatever,  ^eher  by  the 
owners  ox  public  officets.    Baiirg  ?«  Day,  9  Ea0*8  R.  57, 
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The  next  fe£lion  declares^  that  any  perCon^  boring  holes  in  a 

fli»p  in  diftrcfs,  or  dealing  a  pump  belonging  theretOi  fhall  be 

Sea.  5,        guilty  of  felony 9  without  benefit  of  clergy. 

This  a£l  was  made  perpetual  by  the  4  Gee.  i.  c.  12  ;  and  as 
far  as  relates  to  our  prefent  fubjed»  we  can  coHetly  that  in 
cafes  of  wreck,  the  rate  of  falvage  is  not  fixed,  but  muft  be 
,  reajonable^  that  is,  itfsuft  be  a  fufiicient  recompence  to  thofe,  who 
have  encountered  dangers  for  the  prefervation  of  ihe  ihip  and 
cargo,  regard  at  the  fame  time  being  had  to  the  circum- 
(lances  of  the  owner  of  the  property  faved  :  and  what  (hall  be 
a  fuflicient  recompence  is  to  be  afcertained  by  three  juftices  of 
the  peace. 

Notwitbftanding  this  falutary  law  had  pafled,  the  enormi«> 
tics  complained  of  by  the  ftatute  of  queen  Anne  ftiil  continued^ 
to  the  difgrace  of  humanity,  and  a  civilized  people  \  upon 
which  the  Icgiflature  were  again  obliged  to  tnterpofe  by  a 
fubfequent  ftatute,  which  I  (hould  perhaps  not  have  roentionedt 

s6  Gee.  W.    had  it  not  contained   fome   additional  regulations   refpe£ling 

c.  19.         ialvage; 

Sed.  s.  The  ftatute  ordains,  that  perfons  convified  of  ftealing  gooda 

from  a  (hip  wrecked,  or  in  diftrefs,  or  of  obftrudiing  the  efcape 
of  any  perfon  from  a  wreck,  or  of  putting  out  falfe  lights  to 
lead  fuch  (hip  into  danger,  (hall  fufier  as  felons  without  benefit 

Sea.  3;  of  clergy.  But  where  goods  of  fmall  value  (hall  be  ftolen,  with, 
out  any  circumftances  of  cruelty,  the  offender  may  be  indided 
for  petty  larceny.  Juftices  of  the  peace,  upon  information  of 
fhipwrecked  goods  being  ftolen  or  concealed,  are  empowered  to 
iflTue  fearch  warrants ;  and  the  perfons  in  whofe  coftody  they 
may  be  found,  refufing  to  dellvtr  them  on  demand,  or  to  give 
a  fatisfa£lory  account  how  they  became  po(refled  thereof,  (hall 
be  committed   to  the   common   gaol  for  fix  months,  or  until 

'cA  4«  payment  of  the  treble  value  of  fuch  goods.  Goods  offered  to 
(ale,  fufpeded  of  being  (hipwrecked,  are  to  be  ftopped ;  and 
notice  (hall  be  immediately  given  to  a  juftice  of  the  peace,  and 
if  the  perfon  ofl^ering  the  fame  to  fale  cannot  make  out  the  pro- 
perty to  be  lawfully  in  him,  the  goods  (hall  be  returned  to  the 
pwncr,  up^na  reafondble  rehvardforfuchfnzure  {to  be  afcertained 
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if  thijt^e)^  TOd  tU-offcadtr  flwll  he  commUtcd  lo  the  com*  ^  H^  A  f* 
n)on  gaol  for  fix  months,  or  uiiul  payment  of  the  treble  falue  o^ 
tbe  faid  goods* 


,.i 


AM  be  it  fwtber  enaaed,  «  tj^at  la  g^Cp;  any  pcrfon  or  per*  3ea.  5* 
<<  fons,  not  employed,  by  the  maft^j  mariners,  or  owners,  or 
<<  other  perfons  lawfully  authorized,  in  the  falvage  of  any  (hip  or 
<<  veCe),  or  the  ^argo  or  pcoviQon  tbereof,  (hall,  in  the  abfence 
<<  pf  the  pprfoAS  fo  employed  a^dau^orized,  fave  any  fuch  ihip 
<•  Teflel,  goods,  or  effeds,  and  caufe  the  fame  to  be  carried  for 
**  tbe  benefit  of  the  owoeris  or  proprietors,  into  port,  or  to  any 
*<  near  adjoining  cuftom-houfe,  or  other  place  of  fafe  custody, 
«  immediately  giving  notice  thereof  to  fome  juftice  of  the  peace» 
«•  magiftrate,  or  cuftom-houfe  or  exeife  officer,  or  (haU  difco- 
"  ver  to  fuch  magiftratc,  or  officer,  where  any  fuch  goods  or 
"  effisfts,  are  wrongfully  bought,  Ibhl,  or  concealed,  thenyi/cA 
**  perfin  or  perfom  Jhall  be  entitled  to  a  reafomhle  regard  fir  fuch 
"  fervices^  to  be  paid  by  the  mailers  or  owners  of  fuch  TcffiJs 
*<  or  goods,  and  to  be  adjufted  in  cafe  of  difagreement  about 
''the  quantum^  in  like  manner  as  the  falvage  is  to  be  ad- 
^*  judcd  and  paid,  by  virtue  of  a  (tatute  made  in  the  1 2th  VUefafnu 
«  of  queen  Anne.** 


<<  And  be  it  further  ena£ted,  that  for  the  better  afcertaining 
^<  the  falvage  to  be  paid  in  purfuance  of  the  prefent  ad,  and  the 
<<  ad  before  mentioned,  and  for  th^  more  efledual  putting  the 
<<  faid  ad  into  ezecutioQ,  the  juftic^  of  the  peace,  mayor,  bailifl^ 
<*  icolledor  of  the  cuftoms^  or  chief  conftable,  who  (hall  be 
<<  neareft  to  the  place  where  any  (hip,  goods,  or  eileds,  (hall  be 
^  ftranded  or  caft  away,  (hall  forthwith  give  publick  notice  for 
^  a  meeting  to  be  held  as  foon  as  poiEble  of  the  (heriff  or  his 
''  deputy,  the  juftices  of  the  peace,  mayors,  or  other  chief  ma« 
*'  giftrates  of  towns  corporate,  coroners,  or  commiffioners  of 
**  the  land  tax,  or  any  five  or  more  of  them,  who  are  hereby  em- 
*<  powered  and  required  to  give  aid  in  the  execution  of  this  and 
**  the  faid  former  ad,  and  to  employ  proper  perfons  for  the  fa* 
**  ving  of  (hips  in  diftrefs,  and  fuch  (hips,  veflels,  and  efieds,  as 
^*  (hall  be  ftranded,  or  caft  away ;  and  alfo  to  examine  perfons 
«  upon  oath,  touching  or  concerning  the  fame,  or  the  falvage 
^  ibtnoif  and  to  adjuft  tbe  quantum  of  f^h  (alrage,  and  diftri^ 
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f«  butc  the  Tame  among  tlie  pcrforis  cohcerhed  in  ftfdi  falrage»  in 
«  cafe  of  difagreemcnt  among  the  parties,  or  the  faid  perfons; 
"  and  that  every  fuch  magiftrate,  is^c.  attendmg  and  aAing  at 
<'«  fuch  meeting,  Ihall  be  paid  four  (hillings  a  day  for  his  ex- 
«  pences  in  fuch  at«^daii<;c  put  of  the  goods  and  effirAs  favcd 

•^  by  their  care  or  diredion^f-  • 

•  - 

fca  7.  . «'  Provided  always,  that  if  the  charged  and  rewards  for  fahragCt 

*'  direfied  to  be  paid  by  the  former  ftatute.  and  by  this  ad, 
'  f'  fhall  npt  be  fully  paid,  or  fufficient  fecurity  given  f»r  the  fame^ 
«*  within  forty  days  faext  after  the  faid  fervices  performed,  then 
<<  it  (hall  be  lawful  for  the  officer  of  the  cuftoms  concerned  in^ 
*<  fuch  falvage,  to  borrow  or  raife  fo  much  money  as  (hall  be 
*f  fufficient  to  fatisfy  and  pay  fuch  charges  and  rewards,  or  any 

V  part  thereof,  then  remaining  unpaid,  or  not  fecured  as  afore. 
~    ^  faid,  by  or  upon  one  or  more  bill  or  bills  of  fale,  under  his 

**  hand  and  feal,  of  the  (hip  or  veiTel,  or  cargo  faved,  or  fuch 
*<  part  thereof  as  (hall  be  fufficient,  redeemable  upon  payment 

V  of  the  principal  fum  borrowed,  and  tutereft  for  the  famcj  at 
""           •     ^  the  rate  of  a  per  cent,  per  a»num** 

Mu  9.  The  aQ  alfo  declares,  that  the  conlmtffioners  of  the  land-tai^, 

0ie  deputy-(heriff',  the  coroner,  and  the  officers  of  excife  in  each 
county,  (hall  be  the  proper  officers  for  putting  thefe  ads  in  exe* 
cution,  together  with  thofe  perfons  refpe^iyelj  named  ia  thet 

Se&io.  afl  of  queen  Anne.  In  the  Cinque  Ports,  however,  the  execu* 
tion  of  thefe  a£ls  is  entrufted^to  the  lord  warden  of  the  Cinque 
forts,  the  lieutenant  of  Dover  Caftle,  the  deputy  warden  of  the 
Cinque  Ports,  the  judge  official  and  commiffiiry  of  the  court 
of  Admiralty  of  the  Cinque  Ports,  two  ancient  towns,  and 
\  the  members  thereof,  and  to  all  and  every  other  perfon  and 
perfons  appointed,  or  to  be  appointed  by  the  lord  warden  of  the 
Cinque  Ports. 

S«A-  n  The  ftatute  proceeds  to  fay,  that  perfons  conyiSed  of  affiiult- 

ing  any  magiftrate  or  officer,  when  in  the  exercife  of  his  duty 
rcfpeAing  the  prefervation  of  any  (hip,  ve(rel,  goods,  or  e^eds, 
(hall  be  tranfported  for  feven  years ;  and  the  juftices,  in  the  ab- 
fecce  of  the  (heriff,  may  take  a  fufficient  force  with  them  to  re. 
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prcfs  violence.    It  dirt€tB  in  the  laft  place,  that  the  officer  of  C  H  a  p. 

.  .  '  .       .1'         VIII 

the  cuftoms  who  (hall  aft  in  prcferving  any  (hip  or  veffel  in  dif-  ^    ^      i 
trefs,  or  the  cargo  thereof/ (hall  caufe  all  perfons  belonging  tp  Sea.  15. 
the  faid  (hip  or  veflel,  and  others  who  can  give  any  account 
thereof,  or  of  the  cargo  thereof,  to  be  examined  upon  oath  be« 
fore  Tome  juftice  of  the  peace,  as  to  the  name  or  defcription  of 
^  the  faid  (hip  or  veiTel)  and  the  names  of  the  mafter,  commander, 
or  chief  officer,  and  owners  thereof,  and  of  the  owners  of  the 
faid  cargo,  and  of  the  ports  or  places  from  or  to  which  the  faid 
(hip  or  veiTel  was  bound,  and  the  occa(ion  of  the  faid  (hip's  dif*' 
trefs;    which  examination  the  juftices  are  to  take  down  in 
writing,  and  they  (hall  <leliver  a  true  copy  thereof,  together  with 
a  copy  of  the  account  of  the  goods  to  the  officer  of  the  cuftoms^ 
who  fliall  tranfmit  the  fame  to  tiie  fecretary  of  the  Admiralty 
for  the  time  being,  that  he  may  publifh  the  fame,  or  fo  much 
thereof  in  the  London  Gazette,  as  (hall  be  neceflary  for  the  in- 
formation of  perfons  interefted  therein.    This  a£l  is  not  to  ex*  sea.  xSi^ 
tend  to  Scot/and. 

Thus  anxioufly  has  the  legiflature  provided  for  the  preferva- 
tion  of  property  wrecked,  thereby  dimini(hing  thofe  Calamities 
which  muft  unavoidably  happen  to  all  concerned  in  foreign  com- 
merce J  and  with  no  lefs  anxiety  and  wifdom,  it  has  appointed 
certain  magiftrates  to  afcertain  what  (hall  be  a  fufficient  allow* 
ancc  for  the  falvage  of  a  (hip  or  goods  in  cafes  of  wreck.  The 
neceffity  of  leaving  the  quantum  to  the  art>itration  of  proper  per- 
fons, to  be  decided  according  to  the  circumftances  of  each  cafe, 
is  obvious  ;  becaufe  it  is  impoffible  to  fuppofe  two  inftances  of 
fnch  a  calamity  fo  fimilar  to  each  other,  that  the  trouble,  danger, 
and  expence  of  both  (hall  be  exadly  equal.  It  would  be  con- 
trary, therefore,  to  the  (irft  principles  of  juftice  to  decide,  that 
the  fame  fum  (hould  be  the  allowance,  or  rtcompence  for  every 
poffible  cafe  of  falvage.  For  inftance,  if  a  (hip  be  found  adrift 
at  fea,  having  been  abandoned  by  the  mafter  and  crew,  it  feems 
reafonable,  that  the  allowance  for  falvage  Ihould  be  greater  than 
in'  a  cafe  where  a  man  merely  picks  up  goods  caft  upon  the 
(hore,  and  carries  them  to  a  place  of  fecurity.  Thus  muchfot 
falvage  in  cafe  of  a  wreck* 
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Wc  have  formierly  fecn,  that  when  the  (hips  or  good*  of 
Britijb  fubjcfls  were  retaken  from  an  enemy,  the  original  owner 
was  entitled,  by  the  marine  law,  to  ha?c  them  reftored,  upon 
paying  to  the  recaptors  a  reafonable  falvage,  provided  the  recap- 
ture was  before  condemnation.  It  was  alfo  obferved,  that 
the  ftatute  law  had  extended  the  right  of  the  original  owner  ; 
fo  that  he  was  entitled  to  have  his  (hip  and  goods  reftored 
to  him,  whether  they  were  retaken  after  condemnation  or  be* 
fore,  however  diftant  the  time  of  recapture  might  be  from 
that  of  the  original  taking.  The  ftatutes  have  alio  fixed  the 
prccife  rate  of  falvage,  which  the  recaptors  (hall  be  entitled  to 
demand. 

By  the  13  Geo,  II.  ch.  4.  and  29  Geo.  IL  ch.  34.  Parliament 
fixed  and  afcertsined  the  rate  of  falvage,  in  cafe  of  a  recapture, 
proportioning  the  amount  of  the  reward  to  the  length  of  tunc 
the  (hip  or  goods  had  been  in  the  pofleflion  of  the  enemy,  be- 
caufe  the  longer  they  remained  in  the  hands  of  the  enemy,  fo 
much  the  lefs  was  the  hope  of  recovery.  At  the  fame  time, 
however,  thofe  ftatutes  fixed  a  boundary,  beyond  which  the  al« 
Ipwance  ihould  not  pafs  \  namely,  that  in  no  cafe  whatever, 
fbould  the  recaptors  be  entitled  to  more  than  a  moiety  of  the 
property  refcued  from  the  enemy. 

But  the  ftatutes  33  Geo.  3.  ch.  66*  f.  42.  and  43  Geo.  3.  ch.  itfo* 
f.  39*  (which  fe^lion  fee  ante,  p.  95.)  has  deftroyed  that  pro* 
portion,  and  has  afcertalned  the  rate  in  all  cafes,  however  long 
the  ihip  has  been  in  the  enemy's  pofleflion,  to  be  one  eighth,  Lf 
the  rtcapture  has  been  made  by  any  of  his  majefty's  fliips,  and 
pne  fixth,  if  made  by  a  privateer  or  other  fliip. 

Bct«m  Lex      It  IS  faid  in  the  ftatute,  that  the  faNage  fliall  be  a  proportion 
Mere.  147.    q£  ^^  Qiipg  2XiA  goods  fo  reftorcd :  but  a  writer  upon  mercan- 
tile  law  obferves,  that  the  wearing  apparel  of  themafterand 
feamen  are  always  excepted  from  the  allowance  of  falvage. 

The  ftatute  has  alfo  faid,  it  muft  be  an  eighth,  or  a  fixth,  ifc» 
fieiwet  ^^  ^^  *^^  value.  Now  the  valuation  of  a  fliip,  m  order  to  afcer- 
>47«    '      tain  the  rate  of  falvage,  may  be  determined  by  the  policy  of 
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infarancei  if  there  is  no  reafon  to  fufpeft  (he  is  undenralaeH ;  C  H  a  P« 
and  the  fame  rule  may  be  obferved  as  to  goods  where  there  arc      ^'j^  ^ 
policies  upon  them.     If  that,  however,  ihouid  not  be  the  cafe, 
the  falrcrs  have  a  right  to  infift  upon  proof  of  the  real  value 
which  may  be  done  by  the  merchant's  invoices,  and  they  mtt& 
be  paid  for  accordingly. 

f      « 

The  only  qaeftlon  then  is*  how  far  the  infurers  are  sifibded 
by  this  allowance  of  falvage«     By  their  own  contrad  they  ex« 
prefsly  agree  to  indemnify  the  infured  again  ft  fuch  charges : 
^^  And  in  cafe  of  any  lofs  or  misfortune,  it  (hall  be  lawful  for  «^,  ^ 
'*  the  aflured,  their  fadtors,  (ervants,  and  affigns,  to  fue,  labour,  Appcadii^ 
'«  and  travel  for,  in  and  about  the  defence,  fafcguard,  and  re*  ^***,** 
*<  covery  of  the  faid  goods  and  merchandizes,  and  fliip,  igc. 
^*  or  any  part  thereof,  without  prejudice  to  this  infarancei 
'*  to  the  charges    whereof  we  the  aflurers   will  contributCf 
'<  each  one  according  to  the  rate  or  quantity  of  his  fum  hereui  ' 

w  affurcd." 

In  the  cafe  of  MitcbeU  r.  Edie  (t  Term  Reports,  608.)  Mr* 
Juftice  AJbburfl  faid,  it  feemed  to  him,  that  the  meaning  of  this 
claufe  wasy  that  till  the  afliired  have  been  informed  of  what  hat' 
happened,  and  have  had  an  opportunity  of  czercifing  their  own 
judgment,  no  aft  done  by  the  mafter  (hall  prejudice  their  right 
of  abandonment. 

In  order  to  entitle  the  infured  to  recover  the  ezpences  of  fal« 
vage,  it  is  not  ueceflary  to  ftate  them  in  the  declaration,  as  « 
fpecial  breach  of  the  policy ;  becaufe  an  infurahce  is  againft  all 
accidents,  and  fal vage  is  an  immediate  and  neceflary  confequence 
of  fome  of  thofe  ftated  in  a  policy. 

Thus  in  an  aftion  on  a  policy  of  infurance,  for  infuring  goods  c«rey  v.  . 
on  the  (hip  A.  the  plaintiff  declared,  that  the  (hip  fprung  a  leak,  ^^*^f^ 
Ind  funk  in  the  river,  whereby  the  goods  were  fpoiled :  the  evi-»  trair.Mnd- 
dence  was,  that  many  of  the  goods  were  fpoiled,  but  fome  were  ''**^  '^ 
faved.    The  queftion  was.  Whether  the  plaintiff  might  give  in 
evidence,  the  expences  of  falvage,  that  not  being  particularly 
ftated  in  the  declaration^  as  a  breach  of  the  policy  ? 

^x  Lord 
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Lord  Hardwich.^**  I  think  they  may  give  it  ine?idence,  for 
the  infurance  is  agaiuft  all  accidents.  The  accident  laid  in  thi» 
declaration  is,  that  the  fliip  funk  in  the  river  :  it  goes' on  and 
fays,  that  by  reafon  thereof  the  goods  were  fpoiled.  That  is  the 
only  fpecial  damage  laid  ;  yet  it  is  but  the  common  cafe  of  a  de- 
claration that  lays  a  fpecial  damage,  where  the  plaintiflFmay  give 
in  evidence  any  damage  that  is  within  his  caufe  of  aAion.  It 
was  objefted,  that  fuch  a  breach  of  the  policy  (hould  be  laid^ 
that  the  infurer  may  have  notice  to  defend  it.  Now  it  is  fo  in 
this  cafe,  for  they  have  laid  the  accident,  which  is  fufficient  no-, 
tice,  becaufe  it  muft  of  courfe  follow,  that  fome  damage  did 
happen.'' 

■ 

.  But  although  the  infured  may  recover  frdm  the  infurer  the  ex- 
pences  of  falvage ;  yet  he  fliall  only  be  entitled  to  an  indemaity, 
and  fhall  not  receive  a  double  fatisfa&ion  for  the  fame  lofs. 
Thus  if  the  infurer  (hould  have  paid  to  the  infuted  the  expences 
arifing  from  falvage ;  and  afterwards,  on  account  of  fome  parti- 
cular circumftances,  the  lofs  fliould  be  repaired  by  fome  unex- 
pected means,  the  infurer  ihall  ftahd  in  the  place  of  the  infured 
and  receive  the  fum  thus  paid  to  atone  for  the  lofs. 

It  was  fo  determined  in  a  cafe  before  Lord  Hardwide  in  Chan- 
cery. The  king  having  granted  general  letters  of  reprifal  on  the 
Spaniards  for  the  benefit  of  his  fubjeds,  in  confideration  of  the 
lofles  they  fudained  by  unjuft  captures,  the  commiflioners  would 
not  fuffer  the  infurers  to  make  claim  to  part  of  the  prizes,  but 
the  owners  only  \  although  they  were  already  fatisfied  for  their 
lofs  by  the  infurers,  who  thereupon  brought  the  prefent  bilK 
The  Lord  Chancellor  was  of  opinion,  that  the  plaintiffs  had  the 
plaineft  equity  that  could  be.  The  perfon  originally  fuftaining 
the  lofs  was  the  owner ;  but  after  fatisfaflion  made  to  him,  the 
infurer  becomes  the  owner.  No  doubt,  but  from  that  time,  as 
to  the  goods  themfelves,  if  reftored  in  fpecie,  or  compenfatioti 
made  for  them,  the  infured  (lands  as  a  truftee  for  the  infurer^ 
in  proportion  for  what  he  paid  ;  although  the  commif&oners  did 
right  iti  avoiding  being  entangled  in  accounts,  and  in  adjufting 
the  proportion  between  them.  Their  commidion  was  limited  in 
time  ^they  fee  who  was  owner;  nor  was  it  material  to  them,  to 
whom  be  afEgned  his  interc(t|  ais  it  was  ioefieft  after  fatisfa£tion 
made. 

Cafest 
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Cafesy  however,  may.  and  do  frequently  arifc,  where  the  fal-  chap, 
vagc  is  fo  high,  the  ojher  expences  arc  fo  great,  ahd  the  objedl  ^"j^ 
of  the  voyage  is  fo  far  defeated,  that  the  infured  is  allowed  by 
the  laws  of  all  tradlng'nations,  to  abandon  his  intereft  in  the  pro* 
pcrty  faved  to  the  infurer,  and  to  call  upon  him  to  contilbute 
as  if  a  total  lofs  had  aftually  happened.  What  circumftances 
ihall  be  deemed  flifficiedt  to  jaftify  the  aflured  in  making  fuch  an 
abandonment^  will  be  the  fubje  A  of  the  following  chapter. 


\ 


(    192    ) 

CHAPTER  THE    NINTH. 

Of  Abandonment. 


^  w  A  *••  \KT^  harcforttterff  fcen,  that  Ac  MweAf  before  he  can  de- 

..    ^*    *    ^  ^  niMd  a  teeompenfe  from  the  undenrrttev  for  a  total  lof^^ 

Cli«p.  4.       muft  rede  or  abandon  to  him  his  right  to  all  the  property  that 

Pod)ier*s      '^'^y  ^^^^^^  ^o  ^  recovered  from  fliipwrecki  capture^  or  any 

Tnite  da      other  peril|  ftated  in  the  policy.     It  has  alfo  been  obfenred,  and 

rAffwuice»  ^^^  ^^  preceding  fentence  it  is  obvious^  that  when  we  fpeak  of 

131-  a  total  lofsi  with  refped  to  infurances^  we  do  not  always  mean^ 

9*  ijai         that  the  thing  infured  is  abfolutely  loft  and  deftroyed  :  but 

that,  by  fome  of  the  ufual  perils,  it  is  become  of  fo  little  valuCi  as 

to  entitle  the  infured  to  call  upon  the  underwriter  to  accept 

of  what  is  fared,  and  to  pay  thk  full  amount  of  his  in&rance, 

as  if  a  total   lofs  had  actually  happened.     Indeed,  the  word 

abandonment  conveys  the  idea,  that  the  whole  property  is  not 

Ste  RaD(^li  loft ;  for  it  is  impoflible  to  cede  or  abandon  that  which  does  not 

I  vjf^"'  cx\&.    When  the  underwriter  has  difcharged  his  infurance,  and 

•ste,c.  8.     the  abandonment  is  made,  he  ftands  in  the  place  of  the  infuredf 

^  *^        and  is  entitled  to  all  the  advantages  refulting  from  chat  fituation. 

* 

From  what  has  been  faid  then,  it  appears  that  abandonment 
dates  its  origin  from 'the  period  at  which  the  contrad  of  infu- 
rance was  itfelf  introduced ;  becaufe  infurance  being  a  central 
of  indemnity,  the  infured  can  recover  no  more  than  the  amount 
of  thclofs'adually  fuftained  :  but  if  he  were  allowed  to  recover 
for  a  total  lof8,  and  might  alfo  retain  the  property  faved,  be 
would  be  a  confiderable  gainer,  which  the  law  will  not  allow. 
Pruee,        Accotdingly  we  find,  that  the  do^rine  of  abandonment  has  ob* 

BUbwIvn/.  ^^^^^  ^  P^^^^  ^"  ^^  '^^^  ^^  ^^^  ^^^  maritime  nations  in  the 

^ieburcJb.      World,  where  infurance  has  been  known  :  and  in  all  thofe  laws 

the  definition  of  it  is  the  fame,  namely,  that  when  any  goods  or 

{hips  that  are  infured,  happen  to  be  loft,  taken,  or  fpoiled,  the 

infured  is  obliged  to  abandon  fuch  goods  or  (hips  for  the  benefit 

of  the  infurers,  before  he  can  demand  any  fatisfa&ion  from  them. 

Pofbter        ^"  ^^^  refpeA  alfo,  they  feem  to  be  agreed,  that  when  an  aban« 

r.  isS^ord.    donment  is  made,  it  muft  be  a  total,,  not  a  partial  one ;  thatis^ 

■^.'47'.'  *^    o"c  part  of  the  property  infured  (hall  not  be  retained,  and  the 

o.d.  of  Biw  other  part  abandoned  i  a  regulation  certainly  founded  in  juftiiie. 

boa,  ja.  Y,^ 


OP   ABATJDONMENT. 


193 


The  propriety  and  jufticc  of  abandoning  in  certain  cafes  to 
tTie  infurers  being  apparent,  it  will  be  proper  to  confider  in  what 
cafts,  and  under  what  circumftanceSi  the  infured  is  entitled  to 
exercife  this  power :  for  though  in  all  cafes  the  infured  has  a 
right  to  fay,  he  will  not  abandon  ;  yet  he  cannot  at  his  pleafure  a  Burr.  697. 
harafs  the  infurer,  by  faying  he  will  abandon,  and  thereby  turn 
that,  which,  in  its  own  nature,  was  only  a  partial,  into  a  total 
lofs. 

In  queffions  of  this  nature,  the  opinion  of  learned  foreigners 
muft  always  have  weight :  becaufe  they  are  not  queftions  of 
pofitive  reguI'Atibn,  or  municipal  law :  but  of  general  and  exten>- 
five  import :  not  confined  to  any  particular  ftate,  but  founded 
On  the  great  principles  of  reafon,  juftice,  and  univerfal  law* 
The  learned  lipccuSi  who  has  accurately  examined  the  works  of  Roccui^ 
thofe  writers  that  went  before  him,  and  who,  after  dating  their  ^^*  ^°* 
various  opinions,  forms  his  own  conclufions,  has  not  been  filent 
upon  this  occaGon.  He  puts  this  quedion  ;  ^<  AiTecuratbr,  qui 
*<  jam   folvit   scdimationem  merciufn   deperditarum,   fi  podea  ' 

^*  AiSttt  merces  appareant  et' recuperate  lint,  an  poffit  cogere 
*<  4oitiinum  ad  accipiendas  illas,  et  ad  reddendam  fibi  sedima- 
•'tionem,  quam  debit:*'  He  anfwers,  "Didingue;  aut  mer- 
••  ces,  vcl  aliqua  pars  ipfarum  appareant,  ct  reditui  poflint, 
<<  ant^  folutionem  aedimaiionis,  et  tunc  tenetur  dominus  mer- 
*<  einrn  illas  recipere,  et  pro  ilia  parte  mercium  apparentium 
*<  liberabitur  afiecurator^  nam  qui  tenetur  ad  certam  quantitatem 
*<  refpeAu  cert«  fpecieit  dando  illam,  iiberatur,  et  etiam,  quia 
^  contradus  aiTccurationis  ed  conditionalis,  fcilicet  C  merces 
««  deperdantur ;  non  autem  dicuntur  depcrditae,  fi  podea  repe* 
•«  riantun  Verum  fi  merces  non  appareant  in  illa.pridirii  boni  • 
^^  tate,  aiiter  fit  ^ftimatio,  non  in  totum,  fed  prout  tunc  valent. 
^  Attt  vero  poft  fo|'utam  aeftimationem  ab  afiecaratore  compa- 
^  rsaAt  mercesi  et  tunc  ed  in  ele£tione  mercium  ailecurati  vel 
^  reeipeve  mer^e%  vel  retinert  pretium.'^ 

Atid  although  a  fabfequent  psliTage  in  the  fame  author  may 
ftetii  to  contradid  that  juft  recited  ;  yet  when  attended  to«  they 
sfe  both  perfedly  confident.     He  fays,  <*  fufficit  femel  extitifTe  Rsccot,     ) 
«  cofiditionem  ad  boneficium  aflecurati  de  amifiione  navs,  etiam  ^°**'^ 
<<  quod  podea  fequeretur  recuperatio  ;  nam  per  takm  recupe- 
<<  ratiouem  non  poterit  prsejudicari  aflecurato/' 

/  ^  From 


194 


OF   ABANDONMENT. 

From  this  pafiage  k  may  be  inferred,  that  a  total  lofs  having 
once  happened,  it  mud  always  continue  To.  But  it  muft  be 
underftood,  with  reference  to  the  context,  and  other  parts  of 
the  work|  from  which  it  appears,  that  in  orde^  to  entitle  the 
infured  to  recover  as  for  a  total  lofS]»  it  muft  continue  total,  at 
,  the  time  when  the  ofier  o^  abandonment  is  made,  ^t  the  time 

of  the  adiion  brought,  or  at  the  time  of  the  payment  of  the 
money. 

Chap.  7.  r.z.  ^^  *  French  treatife,  called  Le  Guidon^  it  is  faid,  that  the  in- 
fured may  abandon  to  the  under wr it et,  and  call  upon  him  for 
a  total  lofs,  if  the  damage  exceed  half  the  value  of  the  thing  > 
or  if  the  voyage  be  loft,  or  fo  interrupted,  that  the  purfuit  of  it 
is  not  worth  the  freight. 


Ord  Lew. 


The  fame  idea,  with  refpe£l  to  the  circumftances  which  wiH 

14  Ord.  of  mftify  jsin  abandonment,  feems  to  prevail  in  almoft  all  the  foreim 
BiJb.  Ord.    -^    ,.  -     ** 

of  Rot.        ordinancca. 

•  Mageni. 

But  in  no  country  have  the  principles  of  abandonment  been 
more  accurately  defined  than  in  England :  and  it  muft  be  rc« 
membered,  that  the  decifions,  from  which  the  following  prin- 
ciples are  fele£ied,  are  of  the  greateft  authority  >  that  they  axe 
not  merely  the  opinions  of  private  fpeculative  men,  hnt  the 
folemn  and  deliberate  judgment  of  the  grave  and  learned  judges 
of  the  Englt/b  courts ;  judgments  formed  after  mature  delibe- 
ration and  ferious  argument;  eftabliftied  upon  the  folid  and 
permanent  bafts  of  reafon  and  good  fcnfe. 

From  thofe  decifions  we  may  collef^,  that  the  right  to  aban- 
don muft  arife  upon  the  obje£t  of  the  infured  being  fo  far  de- 
feated that  it  is  not  worth  his  while  to  purfue  it :  fuch  a  loft  at 
i  Bitrr.        is  equally  inconvenient  to  him,  as  if  it  had  been  totaL    For  in« 
■*°^'  ftance,  if  the  voyage  be  abfolutely  loft,  or  not  worth  purfuingi 

if  the  falvage  be  very  high,/uppo/e  a  half;  if  further  expence  b# 
necefiary  \  if  the  infurer  will  not  engage  at  all  events  to  bear 
CttidoD,  ihat  expence,  though  it  Ihould  exceed  the  value,  or  fail  of  fuc- 
cefs :  under  thefe,  and  many  other  like  circumftances,  the  in* 
fured  may  difentangle  himfelf^  and  abandon^  notwithftandin(r 
there  \m  been  a  recspture. 

ft 
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It  IS  evident,  th^t  there  may  be  circumftanccs  in  which  it  chap. 
would  be  contrary  to  every  principle  of  jufticc  to  fufFer  the  ^^ 

infured  to  abandon  \  for  a  (hip  might  be  taken^  and  efcape  im-  aBunr.  697, 
mediately^  which  would  be  no  hindrance  at  all  to  the  voyage:  "'3"i 
or  (he  might  be  taken  and  inftantly  ranfomed,  which  would 
amount  only  to  a  partial  lofs ;  in  which  cafe  the  infured  (hall 
not  be  allowed  to  demand  a  recompence  for  a  total  lofs. 

It  is  alfo  material  to  obferv^,  that  the  right'  to  abandon  muft  ^""*  '***• 
depend  upon  the  nature  of  the  cafe  at  the  time  of  the  a£kion 
brought,  or  at  the  time  of  the  offer  to  abandon:. a  determination 
founded,  as  I  have  faid  before,  on  the  nature  of  the  contraf^ 
.between  the  parties ;  becaufe  an  infurer  ought  never  to  pay  lefs^ 
upon  a  contraA  of  indemnity,  than  the  value  of  the  lofs  ;  and 
the  infured  ought  never  to  gain  more. 

From  what  has  been  faid,  it  will  appear  fufficiently  evident,  iTermRtep. 
that  the  owner  cannot  abandon,  unlefs  at  fome  period  or  other  ^'  ^^'* 
of  the  voyage  there  has  been  a  cotal  lofs :  and  therefore,  if 
tieither  the  thing  infured,  nor  the  voyage  be  loft,  and  the  da- 
mage fuftained  (hall  be  found,  upon  computation,  not  to  amount 
to  a  moiety  of  the  value,  the  owner  (hall  not  be  allowed  to 
abandon* 

Thefc  principles  are  fully  illuftrated  atid  confirmed  by  the 
judgments  given  in  the  following  cafes. 

The  defendant  had  infured  the  (hip  Succefs  from  London  to    Pnnglc  ▼. 
Hirmudas^  and  fo  to  Carolina  ,•    the  (hip  was  taken  by  a  Bpamjb   ^hlllw/ '" 
privateer,  and  afterwards  retaken  by  an  Englijb  privateer,  and    >744- 
carried  into  Bojion  in  jNipw  England^  where,  no  perfon  appear-    ^    '  •  *95« 
jng  to  give  fecurity,  or  to  anfwer  the  moiety  the  recaptors 
were  entitled  to  for  falvage,  (he  ^as  condemjted  and  fold  vs\  the 
court  of  Admiralty    there:   the   recaptors  had  their  moiety, 
and  the  overplus  money  remained  in  the  hands  of  the  ofEcers  of 
that  court.     An  adion  upon  the  policy  was  brought  at  law 
by  the  defendant  here,  who  obtained  a  verdift  agtiinft  the  now 
plaintiff.  ' 

The  plaintiff"  brought  a  bill,  fuggeftiog  the  capture  to  be 
fraudulent,  and  done  defignedly  by  the  captain  ;  and  now  moved 
for  an  inj]un£lion  to  (lay  the  proceedings  at  law. 
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It  was  contended  for  the  plaintiffj  that  though  the  capture 
fnight  not  be  fraudulent,  yet  the  defendant  ought  not  to  rccorer 
more  on  the  policy  than  a  moiety  of  the  lofs,  as  the  zQ,  of  the 
13  Geo.  2.  c,  4./.  18.  gives  the  thing  faved  to  th^  owner,  and 
he  is  entitled  to  receive  it  from  the  officers  of  the  Admiralty : 
and  tliat  the  plaintiff  ought  to  be  obliged  to  pay  no  more  than 
the  lofs  adiually  fuftained,  which  cannot  be  afcertained  till  after 
the  defendant  (hall  have  received  the  part  that  might  have  come 
to  him  upon  the  falvage. 

The  defendant  in  his  anfwer  had  fworn,  that  he  had  offered, 
and  was  now  willing  to  relinquifh  his  intereft  to  the  plaintiffs  in 
the  benefit  of  the  falvage,  and  would  give  them  a  letter  of  attor- 
ney for  that  purpofe  to  receive  ic.  » 

Lord  Chiinccllot  HarJwicie* — *«  There  is  no  ground  for  an 
injundion  in  this  cafe  ;  here  there  was  an  agreement  to  go  to 
trial  in  one  of  thefe  actions  which  bad  been  brought,  and  to  be 
bound  by  the  event  of  that :  at  the  time  of  the  trial,  they  knew 
that  the  (hip  was  retaken,  and  the  manner  of  the  capture.  The 
quantum  oitht  damage  and  lofs  fudained  is  the  only  tlung  now 
to  be  difputed ;  for  it  is  impoflible  to  carry  on  trade  with- 
out infuring,  efpecially  in  time  of  war.  Therefore  regard  muft 
'  be  had  to  the  infured,  as  well  as  to  the  infurer  ;  and  where 
there  is  no  admi(rion  in  the  anfwer  of  any  kind  of  fraud,  though 
various  pretences  of  that  fort  may  be  fet  up  by  the  bill,  they  arc 
not  to  be  regarded.  The  queftion  then  arifcs  an  the  ftatute  of 
13  G<u  2.  with  regard  to  the  falvage.  it  has  been  faid,  there 
ought  to  be  only  half  the  lofs  recovered  on  the  policy  ;  and  as 
.  to  that,  the  z€t  has  made  great  alteration  in  the  law  of  nations 
with  refpeft  to  recaptures.  The  carrying  a  (hip  infra  pra/tHa 
ho/liumj  oxftpernoBavertt  with  the  enemy,  makes  it  the  prize  of 
the  perfon  retaking  it,  as  if  it  had  been  originally  the  (hip  of  the 
enemy  :  but  by  the  adl  the  recaption  is  the  revelling  of  the  pro- 
perty of  the  owner.  If  there  is  a  falvage,  that  muft  be  dedufted 
out  of  the  money  recovered  by  the  policy  5  but  if  none  has  come 
to  the  hands  of  the  plaintiff  in  the  a£tion,  the  jury  cannot  take 
notice  of  it.  The  (hip  was  condemned  and  fold,  becaufe  the  mo- 
ney, was  not  paid,  or  fecured  to  be  paid  by  the  owners.  It 
is  uncertain  whether  the  defendant  will  receive  any  thing  or 
not :  and  if  any  thing  be  recovered^  he  muft  have  an  allow- 

5  anec 
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ancc  for  his  expences  in  recovering.  Tbercforc  I  take  it,  when  chap, 
he  18  willing  to  relinquifli  his  intereft  in  the  falvage,  he  ought  to 
recover  the  whole  money  infured.  It  would  be  mifchievous  if 
it  were  otherwife,  for  then  upon  a  recapture  a  man  would  be  in 
a  worfe  fituation  than  if  the  fhip  were  totally  loft."  Injundion 
was  denied. 

But  the  firft  cafe  to  be  found  in  our  books,  in  which  the 
do£trin&  of  abandonment  was  fully  gone  into,  in  which  its 
principles  were  fettled,  and  applied  to  the  particular  circum* 
ftances  then  before  the  courtj  was  the  cafe  of  Gofs  and  another 
againfl  Withers. 


It  was  a  fpecial  cafe  from  the  fittings  in  London^  upon  two  Gor$«»»d 
actions,    on    two  diftincl  policies  of  infurance;  one  upon  a  vvih-rs,/ 
Clip,  and  the  other  upon  the  loading-  *  ^""-  *^3' 

The  former  was  an  infuranc^  on  the  David  and  Rebeccay  at 
and  from  Newfoundland  to  her  port  of  difcharge  in  Portugal  or  ' 
Spain^  without  the  Streights^  or  England,  to  commence  from  the 
time  of  her  beginning  to  load  at  NenvfoundUmdy  for  either  of  the 
above  named  places;  and  to  continue  till  fhe  (hould  be  ar- 
rived  at  her  faid  port  of  difcharge,  and  there  moored  24  hours 
at  anchor  in  fafery.  The  (hip  was,  by  agreement,  to  be  valued 
at  the  fum  fubfcribed,  without  further  account.  .  The  infurance 
was  to  be  at  ten  guineas  per  cent, :  and  in  cafe  of  lofs  tq  abate 
two  per  cent  :  and  in  cafe  of  average  lofs  not  exceeding  5/. />^r 
cent,  to  allow  nothing  towards  fuch  lofs.  And  if  the  vefiel  wa^ 
difcharged  without  the  Streights^  excepting  the  Bay  of  Bifcay^ 
two  guineas ^^r  cent,  were  to  be  returned":  and  if  (he  fail(fd  with 
convoy  and  arrived,  two  guineas  more  per  cent,  were  to  be  re- 
turned. The  plaintiffs  declared  upon  a  total  lofs,  by  capture  by 
the  French. 

The  policy,  declared  upon  in  the  other  aAion,  was  an  infur- 
ance upon  any  kind  of  lawful  goods  and  merchandizes,  loaden 
or  to  be  loaden  on  board  the  aforefaid  fhip  ;  and  this  policy  for 
7/.  7/.  infure4  70/.  The  declaration  alleged,  that  divers 
quantities  of  fifli  and  other  lawful  merchandizes,  to  the  value 
of  the  money  infured,  were  put  on  board,  to  be  carried  from 
Neivfoundland  to  her  port  of  deftination,  and  fo  continued 
(excipt  fueh  as  were  thrown  overboard  as  is  after  mentioned) 

X  2  till 


xpS       '  OF    ABANDONMENT. 

till  the  lofs  of  the  flii^  and  goods.  The  declaration  then  aven* 
that  a  part  of  the  faid  goods  were  neceflarily  thrown  overboarct 
in  a  ftorm^  topreferve  the  (hip  and  the  reft  of  the  cargo ;  after 
which  jetfon,  the  (hip  and  the  remainder  of  the  goods  were 
taken  by  the  French, 

The  cafe  ftates,  that  the  (hip  departed  from  her  proper  portt 

and  was  taken  by  the  French  on  the  a3d  of  December  1 756 :  and 

that  the  mafterj  mates,  and  all  the  failors,  except  an  apprentice 

and  landman,  were  taken  out  and  carried  to  France*    That  the 

Ihip  remained  in  the  hand«  of  the  enemy  eight  days^  and  was 

then  retaken  by  a  Britijh  privateeri  and  brought  in  on  the  1 8th 

of  January  to  MHford-  Haven^  and  that  immediate  notice  was 

given  by  the  infured  to  the  infurer,  with  an  offer  to  abandon  the 

(hip  to  their  care.  It  was  alfo  proved  at  the  trial,  that  before  the 

taking  by  the  enemy,  a  violent  (lorm  arofe  at  fea,  which  iirft 

fepaiatcd  the  (hip  from  her  convoy,  and  afterwards  difabled  her 

fo  far  as  to  render  her  incapable  of  proceeding  on  her  deilinec) 

voyage  without  going  into  port  to  refit.     It  was  alfo  proved, 

that  part  of  the  cargo  was  thrown  overboard  in  the  ftorm  :  and 

the  reft  of  it  was  fpoiled  while  the  (hip  lay  at  Miiford-Haveni 

^fter  the  offer  to  abandon,  and  before  (he  could  be  refitted  :  and 

the  infured  proved  their  intereft  in  the  (Iiip  and  cargo^  to  thq 

yalue  infured* 

Several  queftions  ariGng  upon  the  trial  of  the  firft  of  thefc 
caufes  it  was  agreed,  that  the  jury  (hould  bring  in  their  verdids 
in  both  caufes,  for  the  plaintiffs,  as  for  a  total  lofs  ;  fubje£t* 
however,  to  the  opinion  of  the  cou^t  on  the  following  queftions, 

•  «  ^     •  * 


VIZ* 


ift,  Whether  this  capture  of  the  (hip  by  the  enemy,  was 
or  was  not  fuch  a  lofs,    as  that   the   infurers   became  liable  ' . 
thereby  ? 

tzdiy,  Whether,  under  the  fevcral  clrcumftanccs  of  this  cafe, 
the  infured  had  or  had  not  a  right  to  abandon  the  (hip  to  the  in- 
iurers,  after  (he  was  carried  into  Milford^Haven  ^ 

After  two  arguments,  the  Court  decided  unanimoufly  in  favour 
of  the  plaintiffs  ;  and  in  the  opinion  then  delivered  by  XjotA, 
Mansfield^  all  the  law  upon  (bla  fubjed  was  fully  diCcuffcd.    It 

wiU 
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Will  not  be  neceffary,  however,  to   ftate  in  this  place  what  fell   CHAP, 
from  ills  lordfliip  upon  the  firft  of  thefe  qiieftions,  thus  fubmitted   «   _   '  ^ 
to  the  .opinion  of  the  Court ;  becaufe  that  wps  very  copioufly  vide  ante 
tjreated  of  in  a  former  chapter,  in  ^hich  it  was  (hewn,  that  ^^^'  ^' 
whether  property  was  or  was  not  transferred  to  the  enemy  by  a 
capture,  and  abfolutely  loft  to  the  original  pwneri  it  could  no 
way  zfkCt  the  contrad  entered  into  between  an  infurer  and  in-    . 
fured. '  It  will  be  ft^fficient  then  to  foUpw  hi3  lordfliip  in  the  fe« 
cpnd  part  of  his  argument. 

Lord  Mansfield — '*The  fingle  queftion,  therefore,  upon  which 
this  cafe  turns,  is,  whether  the  infured  had.  under  all  the  circum. 
ftances,  an  elediion  to  abandon,  on  the  i8th  of  January  1757  ? 
The  lofs  and  difability  were  in  their  nature  total,  at  the  time  they 
happened.     During  eight  days,  the  plaintiiF  was  certainly  enti- 
tled to  be  paid  by  the  infurer,  as  for  a  total  lofs ;  and  i;i  cafe  of    ' 
a  recapture,  the  infurer  would  have  flood  in  his  place.     The 
fobfequent  recapture  is,  at  beft,  a  fating  only  of  a  fmall  part : 
haff  the  value  muft  he  paid  for  falvage.     The  difability  to  purfue  videthefltt. 
the  voyage  ftill' continued.     The  mafter  and  mariners  were  pri-  »i  ^«o-  "• 
ibners.     The  charter-party  was  diflblvcd.     The  freight  (except  now  altered 
in  proportion  to  the  goods  favcd)  was  loft.     The  (hip  was  ne-  JVV^a?* 
ceflarily  brought  into  an  Engltjb  port.    What  could  be<faved, '£4^* 
might  not  be  worth  the  expence  neceffarlly  attending  it ;  which 
is  proved  by  the  plaintifPs  offer  to  abandon.     The  fubfequent 
title  to  reftitution,  arifing  from  the  recapture,  at  a  great  expence, 
the  (hip  too  being  difabled  from  purfuing  her  voyage,  cannot 
take  away  a  right  vefted  in  the  infured  at  the  time  of  the  cap- , 
ture.     But  becaufe  he  cannot  recover  more  than  he  has  fuffered, 
he  muft  abandon  what  may  be  faved.     I  cannot  find  a  fingle 
book,  ancient  or  modern,  which  does  not  fay,  that  in  cafe  of  a 
Slip  being  taken,  thd  infured  may  demand  as  for  a  total  loft,  and 
abandon.     What  proves  the  propofition  moft  ftrongly  is,  that  by 
the  general  law,  he  may  abandon  in  the  cafe  merely  of  an  arreft, 
or  an  embargo,  by  a  prince  not  an  enemy.     Pofitive  regulations  vMcanrv 
in  different  countries  have  fixed  a  precife  time  before  the  infured  c.4.  p.  lof^ 
(hottld  be  at  liberty  to  abandon  in  that  cafe.      The  fixing  a  pre« 
cifc  tirfie  proves  the  general  principle.     Every  argument  holds 
ftronger  in  the  cafe  of  the  other  policy  with  regard  to  the  goods. 
The  xargo  was  in  its  nature  perifhable,  deftined  from  Newfound^ 
land  to  Spain  ov  Portugal;  and  the  voyage  was  ^s  abfolutely  de- 
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CHAP. 
.  IX. 


feated,  as  if  the  ihip  had  been  wrecked^  and  a  third  or  fourth  of 
the  goods  fave^* 


•*  No  capture  by  the  enemy  can  be  fo  total  a  lofs,  as  to  leave 
no  poflibility  of  a  recovery.     If  the  owner  himfelf  (hould  retake 
at  any  time,  he  will  be  entitled  ;  and  by  the  late  a£l  of  parlia- 
ment)  if  an  Engli/b  (hip  retake  at  any  time,  before  condemnation 
or  after,  the  owner  is  entitled  to  reflitution  upoi^  ilated  falvage. 
This  chance  does  not  fufpend  the  demand,  for  a  total  lofs,  upon 
the  infurer:  but  juftice  is  done,  by  putting  him  in  the  place  of 
the  infured,  in  cafe  of  a  recapture.     In  queftions  upon  poIicies> 
the  naturae  of  the  contra£l:>  as  an  indemnity,  and  nothing  elfe,  ia 
always  liberally  confidered.     There  might  be  circumftances, 
under  which  a  capture  would  be  but  a  fmall  temporary  hindrance 
to  the  voyage ;  perhaps  none  at  all :  as  if  a  (hip  were  taken,  and, 
in  a  day  or  two,  efcaped  entire,  and  purfuedher  voyage.    There 
are  circumftances,  under  which  it  would  be  deemed  an  average 
lofs ;  if  a  (hip  taken  be  immediately  ranfomed,  and  purfue  her 
voyage,  there  the  money  paid   is  an  average  lofs.     And  in  all 
cafes,  the  infured  may  chufe  not  to  abandon'.     In  the  fecond  part 
of  the  *«  Ufagcs  and   Cuftoms  of  the  Sea,**    (a  French  book 
Vide  aat^,     tranflatcd  into  Engiijb)  a  treatife  is  inferted  called  Le  Guidon,  in 
r*  194-         which, , after  mentioning  tKe  right   to  abandon  upon  a  capture, 
he  adds,  <^or  any  other  fuch  difturbance  as  defeats  the  voyage  ; 
or  makes  it  not  worth  while,  qr  worth  the  freight  to  purfue  it  '^ 
I  know  that  in  late  times  the  privilege  of  abandoning  has  been 
reftrained,  for  fear  of  letting  in  frauds  ;  and  the  merchant  can- 
not ele£l  to  turn  that,  which,  at  the  time  it  happened,  was  in  its 
nature  but  a  partial,  into  a  total  lofs,.  by  abandoning.    But  there 
is  no  danger  of  fraud  in  the  prefent  cafe.     The  lofs  was  total  at 
the  time  it  happened :  it  continued  total,  as  to  the  deftrudion  of 
the  voyage.    A  recovery  of  any  thing  could  only  be  had,  by  pay- 
ing more  than  half  the  value,  including  the  cofts.     What  could  ' 
be  faved  of  the  goods,  might  not  be  worth  the  freight  for  fo  much 
of  the  voyage  as  they  had  gone,  when  they  were  taken.      The 
cargo,  from  its  nature,  mud  have  been  fold,  where  it  was  brought 
in.     The  lofs,  as  to  the  (hip,   could  not  be  eftimated ;  nor  the 
falvage  of  half  be  fixed,  by  a  better  mcafure  than  a  falc    In  fuch 
a  cafe,  there  is  no  colour  to  fay,  that  the  infured  might  not  dif- 
entangle  himfelf  from  unprofitable  trouble  and  further  expence, 
and  leave  the  infurer  to  fave  what  be  could.    It  might  as  reafon- 

ably 
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mblf  be  argued,  that  if  a  (hip  funk  were  weighed  up  again  at  C  H  A  P.* 
great  ezpence,  the  crew  having  perlOied,  the.  infured  could  not  ^^' 
abandon,  nor  the  infurer  be  liable,  becaufe  the  body  of  the  Oiip 
was  favedk  We  are  therefore  of  opinion,  that  the  lofs  was  total 
by  the  capture,  and  the  right  which  the  owner  had,  after  the 
voyage  was  defeated,  to  obtain  reditution  of  the  (hip  and  cargo, 
paying  great  faivage  to  the  recaptor,  might  be  abandoned  to  the 
infurcrs,  after  flic  was  brought  into  Mi/ford- Hav<n" 

The  principles  laid  down  in  this  cafe  have  been  (lri£lly  ad- 
hered to  in  all  fimilar  cafes ;  and  particularly  in  one,  whigh  it  will 
be  proper  to  mention  tn  this  place,  before  we  come  to  the  great 
caufe  of  Hamiiton  v.  Alendes^  in  which  fonic  other  principles  re- 
lative to  this  fubjefl  were  ellabliflied. 

It  was  an  adion  on  a  policy  of  infurance,  on  the  (hip  the  Miilejr, 
H^pe  and  her  freight,  from  M$niferrat  to  London.  The  plaintiff  Fletcher, 
went  for  a  total  lofs :  the  defendant  infilled,  that  he  was  only 
entitled  to  recover  for  an  average  lofs.  The  jury  found  a  verdi£): 
for  a  total  lofs  ;  and  upon  a  motion  for  a  new  trial,  the  fads  of 
tiie  cafe  appeared  to  be  as  follows  :  the  (hip,  when  proceeding 
on  her  voyage,  was  captured  on  the  23d  of  May^  by  two  Ameri- 
can privateers,  who  took  the  captain  and  all  the  crew,  and  part 
of  the  cargo,  which  confiiled  of  fugars,  out  of  her*  The  rigging 
was  alfo  taken  away.  She  was  afterwards  retaken,  and  carried 
into  NeW'JTorkf  where  the  captain  arrived  on  the  23d  of  June, 
and,  taking  pofTeflion  of  'her,  found  that  part  of  what  had  been 
left  of  the  cargo  was  wafhed  overboard,  that  fifty- feven  hogOieads 
of  what  remained  were  damaged,  and  that  the  fliip  was'  leaky, 
and  in  fuch  a  ftate,  that  (he  could  not  be  repaired  without  un* 
loading  her  entirely.  The  owners  had  no  ftorchoufes  at  jN!fw- 
Tork,  in  which  the  fugars  could  have  been  put,  while  the  (hip 
was  repairing,  nor  any  agent  there  to  advife  or  dircft  the  cap- 
tain. No  failors  were  to  be  had.  The  only  method  he  had  of 
paying  the  faivage,  which  amounted  to  the  value  of  forty  kogjheads 
'if  f^g^^i  W2S  by  fale  of  part  of  the  cargo,  or  the  ftiip.  The 
captain  did  not  know  of  the  infurance.  If  he  had  repaired  the 
ihip,  his  expences  would  have  exceeded  the  freight  more  than 
100/.  There  was  an  embargo  on  all  veflcls  ^i  New-Tori  till 
the  a7th  of  December  \  and  by  the  deftination  of  his  (hip,  (he 
was  to  have  arrived  at  London  in  July.  Under  thefc  circum- 
ftances,  he  confulted  with  his  friends  at  New  York,  and  refolved 

upoa 
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CHAP.  Qpon  their  opinion  and  his  own,  to  fell  the  fliip  and  cargo,  as  the 
t^  '  .  mod  prudent  ftep  for  the  intereft  of  his  employers.  The  carga 
was  accordingly  fold  and  paid  for.  The  (hip  was  alfo  contradcd 
for,  but  the  perfon  who  had  agreed  to  buy  her,  ran  awa]r,  and 
the  captain  lefr  her  in  a  creek  near  Netu-Tork^  slnd  returned  to 
England,  where  he  arrived  in  she  February  following,  and  gayc 
the  plaintiff  notice  of  what  had  been  done,  which  was  the  firft 
information  he  received  of  it,  and  the  plaintiff  immediately 
chimed  as  for  a  total  lofs  from  the  undQwritcrs,  and  offered  to 
abandon.  Lord  Mansfield  told  the  jury,  that  if  they  were  fatif- 
fied  the  captain  had  done  what  was  bed  for  the  benefit  of  all 
,  concerned,  they  mud  fuid  as  for  a  total  lofs,  which  they  ac- 
(pordingly  did. 

* 

U|)on  the  motion  for  a  new  trial,  the  wanimous  opioioq  of 
^e  Court  was  delivered  by 

Lord  Mansfield.^-^**  The  great  obje62  in  every  branch  of  the 
law,  but  efpecially  in  mercantile  law,  is  certainty,  and  that  the 
grounds  of  decifion  (houM  be  precifely  known.  I  took  great 
pains  in  delivering  the  opinion  of  the  Court  in  the  cafes  of  Gofs 
V.  Withers^  and  Hamilton  v.  Mendes.  I  read  both  thofe  cafes 
over  lad  night,  and  I  think  that  from  them,  the  whole  law  be- 
tween infurcrs  and  infured,  as  to  the  confequences  of  capture 
and  recapture,  may  be  collefled.  Wherever  a  quediov  of  law 
arifes  at  nifi prias^  I  propofe  a  cafe,  or  grant  one,  when  afked  for 
.  ^  by  the  counfel,  and  I  avoid  as  much  asp^ffible  blending  fiid  and 
VMc  poA.  Jaw  together,  having  feen  the  inconvenience  of  it  in  PoU  v. 
Fitzgerald.  But  on  the  trial  of  this  caufe,  it  did  not  appear  to 
me,  that  xhcjt  was  any  quedion  of  law,  and  no  cafe  was  aiked 
for.  It  was  impoiTible  to  aik  for  one,  till  the  fads  were  afcer- 
tained  ;  and  when  they  were,  it  would  have  been  impoflible  to 
ftate  them  in  any  way,  which  could  have  left  a  doubt  on  the 
law.  It  was  not  contended,  that  a  capture  necejfarily  amounts  to 
t  total  lofs  between  infurer  and  infured }  nor,  on  the  other  hand, 
that  on  a  capture  4ind  recapture,  there  may  not  be  a  total  lofs, 
though  there  remain  fome  material  tangible  part  of  the  (hip  and 
cargo.  Neither  was  it  contended,  that  the  captain  has  an  arbi- 
trary power,  by  his  aA,  to  make  the  lofs,  either  partial  or  total* 
as  he  pleafcs.  A  great  deal  has  been  faid  about  what  the  admi- 
ralty could,  or  would  have  done,  in  fuch  a  cafe,  in  order  to  pa^ 
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the  falvdge.  As  to  that>  if  no  owner  appeared,  they  wonld  con- 
demn the  whole  ;  but  if  they  faw,  from  the  (hip's  papers,  that 
there  was  one,  they  would  not.  If  there  were  different  claim-* 
ants  of  the  fhip  and  cargo,  they  would  leave  it  to  them  to  fay^ 
what  part  (hould  be  fold,  and  if  they  differed  in  opinion,  would 
order  the  fale  of  fuch  part  as  would  be  attended  >i^ith  the  fmalleft 
lofs.     But  all  that  is  foreign  to  the  prefent  quefttcin»  which  19 

•  fingly  this,  whether  the  confequences  of  the  capture  were  fuch 
9S,  notwithftanding  the  recapture,  occafioned  a  total  obftrudion 
of  the  voyage,  or  only  a  partial  one,  as  in  the  cafe  of  Hamilton  v* 
Mendes.  In  that  cafe,  apd  in  Gofs  v.  Withers^  great  ftrefs  was 
laid  on  the  fituation  of  the  fiiip  and  cargo,  at  the  time  when  the 
infured  had  notice,  at  the  time  of  the  oiler  to  abandon,  and  at 
the  time  when  the  a£lion  was  brought.  No  cafes  fay,  that  the 
bare  exiftence  of  the  hull  of  the  fhip  prevents  the  lofs  being  total. 
The  rule  is  laid  down,  **  that  if  the  voyage  be  loft,  or  not  worth 
**  purfuing,  if  the  falvage  be  high,  if  farther  expence  be  ncccf- 
*f  fary,  if  the  infurer  will  not  at  all  events  undertake  to  pay  that 
*^  expence,  Vc.  the  infured  may  abandon,  notwithftanding  a  re- 
«*  capture.'*  iiere^  at  the  time  of  the  capture,  there  were  np 
hopes  of  a  recovery  \  no  friend's  ihip  in  fight ;  no  means  of  r^- 
(iftance ;  all  the  crew  were  taken  out,  and  part  of  the  cargo  ^ 
and  the  rigging  alfo  taken  away.  Afterwards  the  (hip  was  re- 
taken, and  carried  into  New-Tork.  When  (he  was  brought 
there,  it  ftill  continued  a  total  lofs.  Neither  the  infurers,  not 
the  infured,  had  any  agent  in  the  place.  The  court  of  Admiralty 
muft  have  ipxocttAtAfecundum  aquum  it  bonuniy  and  might  have 
fold  her  for  the  benefit  of  thofe  concerned.  When  the  infured 
firft  had  notice,  and  offered  to  abandon,   (which  was  when  the 

.  captain  came  to  England,)  and  when  the  a£lion  was  brought,  it 
was  ftill  a  total  lofs.  •  The  voyage  was  abandoned,  the  cargo 
fpld,  and  the  (hip  left  to  be  fold.  The  only  anfwcr  the  defend- 
ant makes,  or  can  make  to  this  is,  that  the  lofs  was  totalindeed; 
but  that  the  captain  made  it  fo,  by  his  improper  condu£^  ;  .for 

■ 

that  On  his  taking  pofTefllon  of  the  (hip,  the  lofs  became  partial, 
and  that  he  ought  to  have  purfued  the  voyage.  But  is  this  de- 
fence true  in  faft  ?  The  captain,  when  he  came  to  Netv-Torh^ 
had  no  exprefs  order ;  but  he  had  an  implied  authority,  from 
both  fides,  to  do  what  was  (it  and  right  to  be  done,  as  none  of 
them  had  agents  in  the  place  :  and  whatever  it  was  right  for 
fcim  tp  have  done,  if  it  h^d  been  his  own  (hip  and  cargo,  the 

under* 
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CHAP.  nndCTwutet  muft  anfwer  for  the  confibquences  of«  becaulis  this 
^1^'   ^  ia  withiu  his  contra£l  of  indemnit j.    Suj^ofc  there  kad  been  no 
infurance,  what  ought  the  captain  to  have  done  ?    i  ft.  As  to  the 
cargo,  accoidiog  to  the  courfe  of  the  voyage,  the  ihip  .fhould 
have  arrived  at  Lofidoft  in  JuJy.    On  the  capture,  part  had  been 
taken  out,  fome  was  waihed  overboard,  57  hogfheads  were  da^ 
maged»  and  the  whole,  from  the  leaking  of  the  vcfTcl,  was  in  a 
periihable  (late.   There  were  no  (lorehoufes  ;  nor  could  the  (hip 
proceed  in  the  ftate  ihe  was  io.     The  crew  were  gone,  and  an 
embargo  was  laid  on  till  December.     What,  (hall  a  cargo^  which 
'     'was  intended  to  arrive  at  London  m  July^  be  kept  in  a  pcrifhable 
ftate  at  New-Tori^  in  a  leaky  veflely  till  December  ?     2cl  y.  As  to 
the  (hip,  it  was  certainly  better  to  fell  her,  than  to  bring  her,  to 
L(mdon.     There  was  no  crew  belonging  to  her ;  and  (he  had  no 
cargo.     Even  if  all  the  cargo  had  been  left,  the  expences  of  re- 
pairs would  have  exceeded  the  freight.    If  (he  had  been  brought 
home,  the  expence  of  bringing  her  might  have  been  more  than 
what  (he  would  have  fold  for  in  Lond§n.     It  has  been  faid,  that 
the  damage  would  not  have  fallen  on  the  underwriters ;  but  the 
argument  drawn  from  thence  is  a  fallacy ;  fofthat  circumftance 
goes  to  determine  it  to  be  the  intereft  of  the  infured  to  abandon 
the  voyage.  The  point  is,  what  did  the  owner  fufFcr  by  the  cap. 
ture ;  and  it  appears  that  he  fufFered  fo  much,  that  it  was  not 
worth  while  to  purfue  the  voyage.    The  whole  voyage  was  loft. 
As  the  captain  did  not  know  of  the  infurance,  he  had  no  tempta- 
tion to  give   the  turn  of  the  fcale  to  one  fide  or  the  other.    I 
left  it  to  the  jury  to  determine,  whether  what  the  captain  had 
done  was  for  the  benefit  of  the  concerned.     If  they  had  found 
**  that  it  wa£*  in  word>,  where  would  have  been  the  queftion 
of  law  ?" 

The  Court  therefore  difcharged  the  rule  for  a  new  trial. 

It  was  necelTary  to  be  very  particular  in  ftatmg  this  cafe  from 
the  work  of  fuch  an  accurate  reporter  as  Mr.  Douglas,  for  two 
reafons :  ift,  Becaufe  it  is  a  determination,  exadly  conformable 
to  that  of  Gofs  V.  Withers^  recognizing  and  confirming  the  prin- 
ciples there  laid  down ;  and  2dly,  To  relieve  the  Court  from  the 
WeJkett  OQ  oSfervations  made,  on  account  of  the  above  decifion.  A  cafe  has 
lo  arance,  g^ppearcd  in  print,  under  the  name  of  MUles  v/ Hay  fey,  upon  the 
fame  policy,  the  fame  (hip,  and  the  fame  voyage :  but  the  author 

of 
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ef  Ac  worki  in  which  it  appears,  could  not  pofliUy  have  been  ptt-  c  H  a  K 
fcnt  at  the  trial ;  and  the  fa£)s  mud  have  betn  miftated  to  him :  * 

or  if  pre  fen  t,  he  has  not  taken  down  the  evidence  with  fufficieikt 
accuracy.  For  he  has  not  ftatedi  that  on  the  capture,  patt  of 
the  cargo,  and  a^fo  the  ligging,  were  taken  away:  that  part  of 
what  had  been  left  of  the  cargo  was  waOied  overboard :  that  57 
bogiheads  of  thefugar  that  remained,  were  damaged:  that  the 
(hip  was  leaky,  and  in  fuch  a  date,  that  {he  could  not  be  repaired 
without  unloading  her  entirely :  that  the  falvage  amounted  to  the 
value  of  40  hogfheads  of  fugar :  that  therepairs  would  have  ex- 
ceeded the  freight  by  more  than  too/. :  and  that  the  embargo 
was  10  continue  till  the  27th  of  December:  whereas  the  (hip 
ought  to  have  arrived  at  London  in  the  July  prccedin » :  all  which 
circuntdances  are  to  be  found  in  Mr.  i^^^v^/j/s  report :  ail  of 
thea»  are  material  to  the  decifion  of  the  caufe,  and  upon  all  of 
them  much  ftrefs  is  laid  by  Lord  Mansfield^  in  delivering  the 
judgment  of  the  Court.  It  was  thought  proper  to  note  thefe  dif- 
ferences ;  »as  nothing  is  fo  necefiary  in  all  cafes,  more  efpecially 
m  rhofe  of  infurance,  as  the  accurate  and  precifc  ftatement  oicvt^ 
enmftances. 

But  although  the  dodrine  advanced  in  Gofs  v.  Withers^ 
was  fo  very  general  ana  romprehenfive  :  yet  it  certainly  is  not  to 
be  conlidesed,  as  p^'eciudiHX  ^^^  poflibility  of  an  exception  to  the 
generality  of  the  principle  there  eftablifhed. 

Indeed)  from  the  whole  tenor  of  the  Chief  Juftice's  very 
learned  argument  upon  that  occafion,  it  is  apparent^  that  he  had 
at  diat  very  time  an  exception  in  his  view :  and  from  fome  of  the 
words  he  then  ufed,  it  would  almoft  induce  one  to  fuppofe,  that 
hia  lordfhip  had  forefeea  the  rery  cafe,  which  adually  came  to 
be  decided  within  a  few  years  afterwards. 

It  was  z  fpecial  cafe  referved  at  Guildhall,  at  the  fittings  there  Htm'ttoa  v. 
before  Lord  Mansfield,  after  Michaelmas  term  1760,  in  an  a£):ion  Meixica» 
brought  againft  the  defendant,  ae  one  of  the  infurers^  upon  a  nqs.  ud 
policy  of  infurance  from  Virginia  or  Maryland  to  London^  of  a  *  ^^  *7^* 
Ihip  called  the  Silby^  and  of  goods  and  merchandize  therein^  un- 
til {he  ihall  have  moored  at  anchor  24  hours  in  good  fafety.  The 
eale  dated  for  the  o^nion  of  the  Court  wa3  as  follows  : 

That  the  (hip  Selir^  mentioned  in  the  policy,  being  ralued  at 
I»20o/. ;  and  the  plaintiiT  having  intered  therein^  caufed  the  po- 
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CHAP,  lie  J  in  qtieftion  to  be  made ;  and  the  fame  was  accordingly 
^^'       in  the  name  of  Jcbn  Machintojb^  on  behalf  and  for  the  ufe  and 
benefit  of  the  plaintiff,  and  was  fubfcribed  by  the  defendant,  as 
fiatedy  for  loo/.     That  the  (hip  was  in  good  fafety  at  Firginia^ 
where  (betook  on  board  192  hogflieads  of  tobacco,  to  be  deli- 
vered at  London.    That  on  the  2Sth  day  Of  March ^  (be  departed^ 
and  fet  fail  from  Virginia  to  London  ;  and  on  the  6th  day  of  May 
following,  as  (he  was  failing  and  proceeding  in  her  (aid  voyage, 
was  taken  by  a  French  privateer  |:alled  the  Aurora  of  Bayonne: 
That  at  the  time  of  the  capture,  the  Selby  had  nine  tt^en  on  board; 
and  the  captain  of  the  fatd  privateer  took  out  fix,  befides  the  cap^ 
tain,  leaving  only  the  mate  and  one  man  on  board.    That  the 
French  put  a  prize-mafter  and  feveral  men  on  board  the  (hip 
Selby,  to  carry  her  to  France,    That  as  the  French  were  carrying 
her  towards  France^  on  the  23d  day  of  the  faid  May,  (he  was  re- 
taken off  Bayonne^  by  an  Englifh  man  of  war ;  and  accordingly 
fent  into  Plymouth,  where  (he  arrived  the  6th  day  oljune  follow- 
ing.   That  the  plaintiff,  living  at  Hull,  as  foon  as  he  was  m* 
formed  what  had  befallen  his  (hip,  the  Selby,  wrote  a  letter  on 
the  23d  of  June  to  his  agent  John  Machintojh,  Kving  in  London^ 
to  acquaint  the  defendant,  <<  that  the  plaintiff  did  from  thence 
«<  abandon  to  him  his  intereft  in  the  faid  (hip,  as  to  the  faid 
««  1 00/.  by  the  defendant  infured.'*    That  the  faid  J.  M.  on  the 
aCth  of  June,  acquainted  the  defci^J^^  ^th  the  offer  to  aban* 
don 'the  (hip;  to  which  the  defendaiki  anfwered,  "that  he  did 
^'  not  think  himfelf  bound  to  take  to  the  (hip  ;  but  was  ready  to 
*f  pay  the  falvage,'  and  all  other  loffes  and  charges  that  the  plain- 
«  tiff  fuftaincd  by  the  capture.*'     That  upon  the  19th  day  of 
Augujl,  the  (hip  Selky  was  brought  into  the  port  of  London,  by 
the  order  of  the  owners  of  the  cargo,  and  the  recaptors :  that  the 
(hip  Selby  fuftamed  no  damage  from  the  capture.      That  the 
whole  cargo  of  the  faid  (hip  was  delivered  to  the  freighters,  at 
the  port  of  London,  who  paid  the  freight  to  Benjamin  Vaugban^ 
without  prejudice.    The  que(tion,  therefore,  fubmitted  to  the 
opinion  of  die  Court  is.  Whether  the  plaintiff,  on  the  faid  26tlt 
.  day  of  June,  had  a  right  to  abandooi  and  has  a  right  to  recover* 
as  for  a  totallofs  ? 

After  two  arguments  at  the  bar  upon  this  queftion,  and  after 

the  Court  had  taken  time  to  delibera^te  upon  it^  their  unanimous. 

lefolution  was  delivered  by  the  Chief  Juftice^ 

S  Lord 
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Lord  Mansfield.  — <<  The  plalntiffhas  averted  in  hU  declaration, 

as  the  baGs  of  his  demand  for  a  total  lofs,  <<  that  by  the  capture, 

*«  the  (hip  became  wholly  loft  to  him/'      The  general  queftioil 

is,  Whether  the  plaintiflF,  who,  at  the  time  of  his  a£Hon  brought 

at  the  time  of  his  offer  to  abandon,  and  at  the  time  of  his  being 

firft  apprized  of  any  accident  having  h^pened,  had  only,  ia 

truth,  fuftained  a  partial  lofs,  ought  to  recover  for  a  total  one  ? 

In  fupport  of  the  affirmative,  the  counfel  for  the  plaintiff  infifted 

on  the  four  following  points  :  i  ft.  That  by  this  capture,  the4>ro« 

perty  was  changed ;  and  therefore,  the  lofs  total  for  ever.  2dly» 

If  the  property  were  not  changed,  yet  the  capture  was  a  total 

lofs.      3dly,  That  when  the  fliip  was  brought  into  Plymoutb^ 

particularly  on  the  26th  day  of  June^  the  recovery  wars  not  fuch 

as,  in  truth,  changed  the  totality  of  the  lofs  into  an  average. 

4thly,  Suppofing  it  did,  yet,  the  lofs  having  once  been  total,  a 

right  vefted  in  the  infured  to  recover  the  whole  upon  abandon* 

ing ;  of  which  right  he  could  never  be  divefted  by  any  fubfc- 

quent  event. 

*'  As  to  the  firft  point.     If  the  change  of  property  were  at  all 
material  between  the  infurer  and  infured,  it  would  not  be  appli- 
cable to  this  cafe  ;  becaufe  by  the  marine  law  of  England^  there 
is  no  change  of  property,  in  cafe  of  a  capture,  before  condemna- 
tion ;  and  now  by  the  aft  of  parliament,  tht  jus  pofliimimi  con-  19  G€«.lt. 
tinues  for  ever.      I  know  many  writers  argue,  between  the  in-  ^'  ^^.  '  **' 
furer  and  the  infured,  from  the  diftinftion,  whether  the  property 
was  or  was  not  changed  by  the  capture,  fo  as  to  transfer  a  com- 
plete right  from  the*enemy  to  a  recaptor,  or  neutral  vendee, 
againft  the  former  owner.  But  arbitrary  notions  concerning  the 
change  of  property  by  capture,  as  between  the  former  6wner  and 
recaptor,  or  a  vendee,  ought  never  to  be  the  rule  of  decifion,  as 
between  the  infurer  and  infured  upon  a  contraft  of  indemnity, 
contrary  to  the  real  truth  of  the  fad.      And  therefore  I  agree 
with  the  counfeT  for  the  plaintiff,  upon  this  fecond  point,  ttiat 

by  this  capture,  while  it  continued,  the  (hip  was  totally  loft, 
though  it  be  admitted,  that  the  property,  in  the  caie  of  a  recap- 
ture^  never  was  changed^  but  returned  to  the  former  owner. 

'<  The  third  point  depends,  as  every  queftion  of  this  kind  muft, 
upon  the  particular  circumftances.  It  does  not  neceffarily  follow 
that,  becaufe  there  is  a  recapture,  therefore  the  lofs  ceafes  to  be 
touL    If  the  voyage  be  fo  defeatcd|  as  not  to  be  worth  the  fur- 
ther 
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CHAP,  ther  puVfuit ;  if  the  falvage  be  high,  and  the  other  cxpences 
^    ^y*     ,  great ;  or  if  the  underwriter  rcfufc  to  bear  thcfc  expences,  the 
infured  may  abandon.     But  in  the  prefent  cafe,  the  voyage  was 
fo  far  from  being  loft,  that  it  had  only  met  with  a  ihort  tempo- 
rary obftruftion ;  the  fliip  and  cargo  were  both  entirely  fafe ;  the 
expence  incurred   did  not  amount  to  near  half  t>ie  value ;  and 
,  upk)n  the  26th  of  June,  when  the  (hip  was  at  Plymouth^  and  the 
offer  was  made  to  abandon,  the  inAirer  undertook  to  pay  all 
charges  and  expences,  t6  which  the  plaintiff  might  be  put  by  the 
capture.     The  only  argument  to  (hew  that  the  lofs  had  not  then 
ceafed  to  be  total,  was  buih  upon  a  miftaken  fuppofition,  that  the 
recaptor  had  a  right  to  demand  a  fale,  and  to  put  a  ftop  to  any 
further  profecution  of  the  voyage.      But  that  is  not  fo.     The 
property  returned  to  the  plaintiff,  pledged  to  the  recaptors  for 
one-eighth  of  the  value,  as  falvage  for  retaking  and  bringing  the 
flitp  into  an  EngHJh  port.   Upon  paying  this,  the  owner  was  en- 
titled to  reftitution.     The  recaptor  had  no  right  to  feM  the  (hip. 
If  they  differed  about  the  value,  the  Court  of  Admiralty  would 
have  ordered  a  commiflion  of  appraifement.    In  this  cafe,  it  was 
the  intereft  of  the  owner  of  the  (hipj^  the  owners  of  the  cargoi 
and  the  recap^ors,  that  (he  (hould  forthwith  proceed  upon  het 
voyage  from  Plymouth  to  London.     But  had  the  recaptor  oppofed 
It,  or  affedied  delay,  the  Court  of  Admiralty  t^ould  have  made 
an  order  for  bringing  her  immediately  to  London^  hti  port  of  dd- 
Kvery,  upon  reafonable  terms.    Therefore,  it  is.moft  clear,  thjft 
upon  the  26th  day  of  June^  the  (hip  had  fuftained  no  pthe/  Ibft, 
by  reafoii  of  the  capture,  than  a  (hort  temporary  obftrufliOn,  iiid 
a  charge  which  the  defendant  had  offered  to  pay  and  fatisf^f 
This  brings  the  whole  to  the  fourth  and  la((  poinf. 

<«  I'he  phintiiPs  demand  is  fof  an  indemnity.  Thft  i^ioii 
then  mult  be  founded  upon  the  natitre  of  his  damnification,  as 
!t  really  is,  at  fhe  time  the  adion  is  brought.  It  is  repugnant, 
upbh  a  ediitra£t  of  indemnity,  to  reeoVjer  as  for  a  total  lofs,  y/fhetk 
the  final  event  has  decided,  that  the  damnification,  ill  trufh,  is 
an  average,  or  perhaps  no  lofi  at  all.  tVhatever  undoes  the 
damnifi^attdtt,  in  v^hole  of  lit  part^  mud  operate  upon  the  iti« 
demnity,  in  the  fame  degree.  It  is  a  contradifiion  in  terms,  ter 
b^ing  an  adiion  for  indemnity,  v^hen^  upon  the  whole  cventj 
no  damage  has  been  fuftained.  The  reafon  is*  to  much  founded 
in  fenfe,  and  the  nature  of  the  things  that  th^  .common  Ia\xr  of 
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England  adopts  it,  though  inclined  to  ftriftnefs.     The  tenant  is  chap. 
obliged  to  indemnify  hrs  lord  from  waftc ;  but  if  the  tenant  do,  ^     ^^'    ^ 
or  fuflfcr  wade  to  be  done  in  houfes,  yet  if  he  repair  before  any  ccLitt, 
2,€t\on  brought,  there  lies  no  a£lion  of  wade  again  (I  him*     He  S3*  '* 
cannot  however  plead  **  nonfecH  vajlumi^  but  the  fpecial  mat- 
ter.    The  fpecial  matter  ihews,  that  che  injury  being  repaired 
before  the  a£tibn  brought,  the  plaintiff  had  no  caufe  of  a£tion  : 
and  whatever  takes  away  the  caufe,  takes  away  the  adion.  Sup- 
pofe  a  furetyfued  to  judgment ;  and  afterwards,  before  an  ac- 
tion is  brought,  the  principal  pays  the  debt  and  cofts,  and  pro-  , 
cures  fatisfadion  to  be  acknowledged  upon  record :  the  furety 
can  have  no  a£tion  for  an  indemnity,  becaufe  he  is  indemnified 
'  before  any  a£^ion  is  brought.     If  the  demanc^  or  caufe  of  a£iioti 
does  not'fubfift,  at  the  time  the  a£lion  is  brought,  the  having 
cxifted  at  any  former  time  can  be  of  nQ  avail.     But  in  the  pre- 
fentcafc,  the  notion  of  the  veiled  right  in  the  plaintiff  to  fue  as 
for  a  tx>tal  lofs,  before  the  recapture,  is  fi£);itious  only,  and  not 
founded  in  truth.     For  the  infured  is  not  obliged  to  abandon,  in 
any  cafe ;  he  has  an  election.     No  right  can  veil  as  for  a  total 
lofs,  till  he  has  made  that  ele£lion  :  he  cannot  ele£t,  before  ad- 
vice is  received  of  the  lofs  v  and  if  that  advice  (hew  the  peril  to 
be  over,  and  the  thing  in  fafety,  he  cannot  eledt  at  all,  becaufe 
he  has  no  right  to  abandon  when   the  thing  is  fafe.     Writers 
upon  maritime  law  are  apt  to  embarrafs  general  principles  with     . 
the  pofitive  regulations  of  their  own  country  :  but  they  all  feem 
to  agree,  that  if  the  thing  be  recovered  before  the  money  is  paid, 
the  infured  can  only  be  entitled  according  to  the  final  event.'* 
His  lordfhip  here  cited  the  paffage  from  Roccusy  which  we  have 
already  feen  at  the  beginning  of  this  chapter,  and  then  proceeded  M^t.  50. 
thus  : 

<<  In  the  cafe  of  Spencer  v.  Franco^  though  upon  a  wager  po-  ^ . 
licy,  the  lofs  was  held  not  to  be  total,  after  the  return  of  the  c.  4.  p.  99. 
(hip  Prince  Frederick  in  fafety ;  though  flie  had  been  feized  and 
long  kept  by  the  king  of  Spain^  in  a  time  of  actual  war.     In  the 
cafe  of  Pole  v.  Fiizgeraldy  though  upon  a  wager  policy,  the  pia-  yide  poft, 
jority  of  the  judges  and  the  houfe  of  lords  held  there  was  no  to- 
tal lofs,  the  {hip  having  been  reftored  before  the  expiration  of  the 
four  months,  the  time  for  which  ihe  was  infured.  '^ 
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«*  The  prcfent  attempt  is  the  firft  that  ever  was  made,  to  charge 
the  infurer  as  for  a  total  lofs,  upon  an  ir.tireft  policy,   after  the 
thing  was  recovered  5  and  it  is  faid,  the  judgment  in  the  cafe  of 
Gofs  V.  Withers  gave  rife  to  it.     It  is  admitted,  that  that  cafe  was 
•  no  way  fimilar.     Before  that   aftion  was  brought,  the  whole 
fhip  and  cargo  were  literally  loft ;  at  the  time  of  the  offer  to 
abandon,  a  fourth  of  the  cargo  had  been  thrown  overboard  ; 
the  voyage  was  entirely  loft  ;  the  remainder  of  the  cargo  was  fifli 
perifhing,  and  of  no  value  at  Milford  itaven^  where  the  fliip  was 
brou  ;ht  in ;  the  (hip  fo  (battered,  as  to  wane  great  and  expenfive 
repairs,  the  falvage  was  one  half,  and  the  infurer  did  not  engage 
10  be  ^t  any  expence :  it  did  not  appear  that  it  ^as  wt>rth  while 
to  try  to  fave  any  thing  :  and  the  recaptor,  though  entitled  to 
one  half,   as  well  as  the  owner  of  the  fliip  and  cargo,  left  the 
whole  to  perifh,  rather  than  be  at  any  further  trouble  or  ex- 
'  pence.     But  it  is  faid,  thpugh  the  cafe  was  entirely  different, 
fome  part  of  the  reafoning  warranted  the  propofition  now  infer* 
red  by  the  plaintiff  from  it.  The  great  principle  relied  upon  was, 
^^  that  as  between  the  infurer  and  infured,  the  contract  being 
^  an  indemnity,  the  truth  of  the  fa£l  ought  to  be  regarded  ;  and 
*«,  therefore  thcje  might  be  a  total  lofs  by  a  capture,  which  could 
«<  not  operate  as  a  change  of  property  \  and  a  recapture  ihould 
**  not  relate  by  fifllon  (like  the  Roman  jus  poftlimimi)  as  if  the 
'*  capture  had  never  happened,  unlefs  the  lofs  was  in  truth  re- 
^«  covered,"    This  reafoning  proved  e  converfoy  that  if  the  thing 
ID  truth  were  fafe,  no  artificial  reafoning  (hall  be  allowed  to  fet 
up  a  total  lofs.    The  words  quoted  at  the  bar  were  certainly 
ufed,  <<  that  there  is  no  book,  ancient  or  modem,  which  does 
-    «^  not  fay,  that  in  cafe  of  the  (hip  being  taken,  the  infured  may 
*'  demand  for  a  total  lofs,  and  abandon."     But  the  propofition 
was  appHed  to  the  fubjc£):  matter,  and  is  certainly  true,  provided 
'  the  capture,  or  the  total  lofs  occafioned  thereby,  continue  to  the 
lime  of  abandoning,  and  bringing  the  a£iion.     The  cafe  then 
before  the  court  did  not  make  it  neceffaryto  fpecify  all  the  rc- 
ftriflions.     But  I  will  read  to  you  verbatim^  from  my  notes  of 
the  judgment  then  delivered,  what  was  faid,  to  prevent  any  in- 
ference being  drawn  beyond  the  cafe  then  determined." 

Jm  T^        His  lordftip,  having  read  a  great  part  of  his  former  argument 
^iiheri.       Jn  that  cafe,  went  on  in  this  way : 

«*  From 
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♦*  Prom  this  mode  <ff  rcafoning,  It  did  by  no  means  follow,  CHAP. 
that  if  the  (hip  and  cargo  had,  by  the  recapture,  been  brought  j 

fafe  to  the  port  of  delivery,  without  having  fuilained  any  damage 
at  ally  that  the  infured  might  abandon.     But  without  dwelling 
longer  upon  principles   or  authorities,  the  confcquences  of  the 
prefent  queftion  are  decifive.  It  is  impoffible  that  any  man  (hould' 
deGre  to  abandon  in  a  cafe  circumftanced  like  the  prefent,  but 
for  one  of  two  reafons,  namely,  either  becaufe  he  has  over«va« 
lued,  or  becaufe  the  market  has  falleu  below  the  origitial  price. 
The  only  reafons,  that  can  make  it  the  intereft  of  the  party  to 
defire,  are  conclufive  againft  allowing  it.     It  is  unjufl:  to  turn 
the  fall  of  the  market  upon  the  infurer,  who  has  no  concern  in 
it  and  could  never  gain  by  the  rife.     And  an  over  valuation  is 
contrary  to  the  general  policy  of  the  marine  law ;  contrary  to  the 
fpirit  of  the  a£):  of  19  Geo.  2.  a  temptation  tofraud,'andagreat 
abufe  :  therefore  no  nian  Qiould  be  allowed  to  avail  himfelf  of 
having  over-valued.     If  the  valuation  be  true,  the  plaintiff  is  in- 
demnified, by  being  paid  the  charge  he  was  piit  to  by  the  cap* 
ture*     If  he  has  over-valued,  he  will  be  a  gayier,  if  he  be  per^ 
mitted  to  abandon :  and  he  can  only  defire  it,  becaufe  he  has 
over-valued.     This  was  avowed  upon  the  firft  argument :   and 
thait  very  reafon   is  conclufive  againft  its  being  allowed.     The 
infurer,  by  the  marine  law,  ought  never  to  pay  lefs,  upon  a  con- 
tra£k  of  indemnity,  than  the  value  of  the  lofs  :  and  the  infured 
ought  never  to  gain  more.     Therefore,  V,  there  wete  occafion  to 
refort  to  that  argument,  the  confequence  •f  the  determination 
would  alone  be  fufiicient  upon  the  prefent  occafion.     But  upon 
principles,  this  a£tion  could  not  be  maintained  as  for  a  total  lofs^ 
if  the  queftion  were  to  be  judged  by  the  ftfifteft  rules  of  common 
law :  much  lefs  can  it  be  fupported  for  a  total  lofs,  as  the  quef- 
tion ought  to  be  decided,  by  the  large  principles  of  the  marine 
law,  according  to  the  fubftantlal  intent  of  the  contraS,  and  the 
real  truth  of  the  cafe.     If  the  queftion   is  to  depend  upon  the 
faS,  every  man  can  judge  of  the  nature  of  the  lofs,  before  the 
money  is  paid.     But  if  it  is  to  depend  upon  fpeculative  refine^ 
ments,  from  the  law  of  nations,  or  the  Roman  jus  poftlimimi  con- 
cerning the  change  or  revetting  of  property,  no  wonder  that 
merchants  are  in  the  dark,  when  doftors  have  differed  upon  the 
fubjeA,  from  the  beginning,  and  are  not  yet  agreed.     To  ob- 
viate too  large  an  inference  being  drawn  from  this  determina* 
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CHAP,  tio'n,  I  defire  it  may  be  underftoodi  that  the  point. here  deter- 
.,  '  ,  mined  is,  **  that  the  plaintiff*,  upon  a  policy,  can  only  recoyer 
<<  an  indemnity,  according  to  the  nature  of  his  cafe  at  the  time 
*<  of  the  adion  brought,  or  (at  moft)  at  the  time  of  his  ofier 
*^  to  abandon."  We  give  no  opinion  how  it  would  be,  in  cafe  the 
fliip  or  goods  were  reftored  in  fafety,  between  the  offer  to  aban* 
don^  and  the  aQion  brought ;  or  between  the  commencement  of 
the  action,  and  the  verdi£i*  And  particularly  I  deCre,  that  no 
inference  may  be  drawn,  <<  that  in  cafe  the  (hip  or  goods  (hould 
<^  be  reftored  after  the  money  paid  as  for  a  total  lofs,  the  infurer 
<(  could  compel  the  infured  to  refund  the  money,  and  to  take 
<<  the  (hip  or  goods  y"  that  cafe  is  totally  different  from  the  pre- 
fenty  and  depends>  throughout,  upon  dlfii^rent  reafons  and  prin* 
ciples.  Here  the  event  had  fixed  the  lofs  to  be  an  average  only, 
before  the  a£lion  brought  \  before  the  offer  to  abandon ;  and  be- 
fore the  plaintiff^had  notice  of  any  accident :  confequently  before 
he  could  make  an  eledion.  We  are  therefore  of  opinion,  that 
he  cannot  recover  for  a  total,  but  for  a  partial  lofs  only ;  the 
quantity  of  which  has  been  eftimated  by  the  jury  at  ten  poundi 
pfr  centP 

But  although  the  ccuirt  did  not  chufe  unneceflaHly  to  decide, 

whether,  after  payment  as  for  a  total  lofs,  the  underwriter  could 

oblige  the  infured  to  refund,  if  it  (hould  afterwards  prove  to  be 

but  partial :  yet  in  the  year  1766  this  very  fame  queftion  came 

Dj  CoftA  T.  before  them.     It  arofc  in  the  cafe  of  Da  C$J{a  v.  Pirtb^  which 

firth,  was  cited  at  large  in  a  preceding  chapter  \  and  the  court  held, 

1966.*        that  as  there  was  a  fokran  abandonment,  and  the  money  was 

Vide  ante,    pj^jj    ^^^  35  there  was   alfo  an  agreement  that  the  infurers 

C  6«  p,  i67« 

(hould  be  t:ontent  with  fuch  falvage  as  the  fum  infured  bore  to 
the  whole  intereft,  the  infured  (hould  not  be  obliged  to  refund, 
but  the  infurer  (hould  (land  in  his  place  for  the  falvage. 

So  aICo  in  the  cafe  of  Hamilton  v.  Mtndes^  the  fa£l  of  the 
capture  and  recapture  having  come  to  the  knowledge  of  the 
a(rured  at  the  fame  time.  Lord  Mansfield  in  delivering  the  opi- 
liion,  exprefsly  referves  to  the  court  a  clear  right  to  decide^ 
without  being  at  all  fettered  by  the  cafe  then  in  judgment, 
upon  the  point  as  a  new  one,  ivhen  thejbip  or  goods  infured Jbould 
happen  to  bo  refiored  between  the  time  of  the  offer  to  abundvn^  and 

'the 
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the  timi  of  the  aSiion  brought.     "  For,"  faid  his  Lordfliip,  "  we  C  H  a  P. 
give  no  opinion  how  it  would  be,  in  cafe  the  (hip  ot  goods  .     ^^'     , 
were  reftored  in  fafety,  between  the  oflFer  to  abandon,  and  the  see  ante, 
a£tion  brought :  or  between  the  commencement  of  the  a£)ion,  P-***- 
arid  the  rcrdift.'* '  The  former  of  thefe  points,  namely,  the  re- 
ftoration  of  the  property  after  an  offer  to  abandon,  upon  the 
fuppofition  of  capture,  and  the  time   of  bringing  the  a£tion, 
came  on  lately  for  confideration,  for  the  firft  time,  in  the  follow" 
ing  cafe  3  and  as  the  judgment   was  very   ably  pronounced,  I 
make  no  apology  for  giving  it  in  detail* 

It  was  an  action  oa  a  policy  of  infurance  on  the  (hip  called     Cainb.Me, 
the  Mary^  valued  at  6000/.  at  and  from  Liverpool  to  any  port  or  ^"  Ndifoo! 
ports  in  Jamaica^  during  her  (lay  there,  and  from  thence  to  her  i^'ch.  49* 
port  of  difcharge  in  Great  Britain  (the  rell  of  the  policy  is  not   ,0  £,4. 
material).    There  was  another  count  upon  a  policy  on  freight  P* 
▼alued  at  4000/.  upon  the  fame  voyage.     At  the  trial,  before 
Lord  Ellenborough^  the  following  fafts  were  found.    The  ihip 
failed  from  Jamaica  with  a  cargo  and  freight  bound  to  Liverpool. 
On  the  2 1  ft  of  September  (he  was  captured  during  her  homeward 
voyage  by  an  c;nemy.     On  the  25th  day  of  the  fame  month  (he 
was  recaptured.     On  the  30th  day  of  September^  the  plaintifTis 
received  intelligence  at  Liverpool  of  the  capture,  but  not  of  tht 
'recapture,  and  on  the  day  following,  communicated  the  fame  to 
the  underwriters,   and  gave  notice  of  abandonment.     Qn  th6 
id  day  of  OStober  intelligence  of  the  capture  was  confirmed.- 
On  the  6th  of  OSlober^  five  days  after  the  notice   of  abandon* 
ment,  the  plaintiffs  received  the  firfl  intelligence  of  the  recap- 
ture of  the  veflTel,  and  that  (he  then  lay  at  Loch  Swilley  in  Ireland^ 
in  fafety,  in  the  pofTenion  of  the  recaptors.    This  intelligence 
Iras  immediately  communicated  to  the  underwriters,  with  no- 
tice that  the  plaintiffs  neverthelefs  perfcvercd  in  their  abandon- 
ment ;  but  offered  to  do  their  beft  for  the  benefit  of  thofe,  who 
ihould  ultimately  be  concerned  and  intercfted  in .  tlie  vefTcl, 
without  prejudice.  Under  fuch  offer,  and  by  agreement  with  the 
underwriters,  without  prejudice  to  either  party,  the  plaintiffs 
have   compromifcd  with  the  recaptors ;    the  vcffel  has  been 
reftored,  and  has  arrived  at  Liverpocl,  being,  her  port  of  dif- 
charge according  to  the  terms  of  the  policy,  where  ihc  now  is 
m  fafciy.     And  the  owners  have  alfo  without  prejudice  i:eceived 
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CHAP-  thc*freight  of  the  goods  on  toard  her,  and  the  proportion  of 
1^-  falvage  and  expences  of  fuch  goods.  The  plainti(Fs  obtained 
the  pofleffion  of  the  veflel  at  Loch  Swilley  under  the  faid  agree- 
menty  after  the  notice  of  abandonments  but  before  the  action 
vras  brought ;  and  the  veflel  did  not  arrive  at  Liverpool  till  after 
the  commencement  of  the  adion.  The  ihip  was  never  taken 
into  an  enemy's  port,  not  did  ihe  fuftain  any  damage^  whilft  in 
pofitflion  of  the  enemy.  The  amount  of  the  falvage,  damages 
9nd  charges  upon  the  fliip  is  1 5/.  4/.  Zd.  and  upon  the  f reight^ 
i3/«  iij.  ^d.  per  cent,  on  the  fum  infured.  The  defendants 
paid  to  the  plaintiffs  before  the  commencement  of  this  zGtion 
57/.  12/.  24'  being  the  amount  pf  their  proportion  of  an  average 
lofs  upon  the  two  policies,  which  the  plaintiffs  accepted,  with* 
out  prejudice  to  their  tlaim  of  a  total  Ipfs  upon  their  abandon- 
ment.    This  cafe  was  fully  argued  at  the  bar,  ^nd  then, 

Lord  Ellenborougb  faid — ^^  This  cafe,  tho^gh  new  in  fpecie  1$ 
)>y  no  means  new  in  principle  :  and  though  Lord  Mansfield^  in 
flatnilton  v.  Mendes  faid,  that  he  would  not  decide  how  the  cafe 
!woultf  be,  if  the  (hip  and  gopds  were  reflored  jn  fafeiy  betweeij 
the  offer  to  abandon,  and  the  a<£iion  brought ;  yet  (here  can  b^ 
no  doubt  what  hi?  depifion  would  have  been,  if  the  fads  of  this 
pafe  had  been  brought  i^  judgment  before  him.  The  fa£ls  of 
^he  cafjc  are,  &c.  (here  his  Lordihip  dated  the  fa£ls  of  the  cafe 
as  above  related.)  Now  the  quedion  is,  whether  that^  which 
in  the  refult  turns  put  to  have  been  only  a  partial  lofs,  and  that 
to  a  trifling  extenf,  fhall,  becaufe  of  the  notice  qf  aban^lonment, 
which  was  given  unde^  the  fuppofition  at  the  .time  that  it  was  a 
total  lofs,  I^e  now  recovered  againft  the  underwriters  as  a  total 
lofs,  after  it  is  afcer(ained  to  be  only  a  partial  lofs  ?  To  give 
effe£i  to  this  claim  wpuld  hp  grievoufly  to  enlarge  the  refponfi* 
bility  of  underwriters,  and  tp  make  thefn  anfwerable  not  for 
^e  actual  lofs  fuftaii^ed  by  the  affured,  whom  they  have  engaged  ^ 
to  indemnify  againft  the  riiks  in  the  policy  ;  but  for  a  fp];>pofe<| 
tptal  lofs  at  the  time  of  the  notice  to  abandon,  when  that  tota} 
Ipfs,  as  it  W4S  fuppofed,  had  in  fa^  ceafed  to  exiil.  But  it  has 
ijeen  contended  by  the  plaintiffs'  counfel,  that  if  the  abandon- 
ment is  once  well  made,  a  right  of  aflioi)  thereby  becpme^ 
^efied,  which  cannot  be  devefted  by  fubfequent  events*  That 
propoiir'on  is  not  onl^  not  true  in  the  whole,  but  is  not  Xtut  iq 
inv  of  its  part^.    The  true  e^cjft  of  a  notice  of  abandpnment  \% 
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only  this,  that  if  the  offer  to  abandon  turns  out  to  have  been  Chap. 
properly  madej  upon  the  fuppofed  fafis,  which  cum  out  to  be 
true  $  the  afltired  has  put  himfelf  in  a  condition  to  infift  on  his 
abandonment.     But  it  is  not  enough  that  it  was  properly  made 
upon  fads  fuppofed  to  exift  at  the  time,  if  it  turn  out  that  cir- 
cumftances  exiftedi  unknown  to  the  parties,  which  did  not  en- 
title  the  affured  to  abandon.     The  notice  would  be  properly 
given,  upon  intelligence  received,  and  really  credited  by  the 
aflured,  of  the  (hip's  being  wrecked,  whether  that  intelligence 
were  true  or  not,  and  although  the  letter  conveying  the  intelli- 
gence fhould  turn  out  to  be  a  forgery :  and  yet  it  is  clear  that 
no  right  of  aftion  would  veft,  founded  upon  fuch  abandonment^ 
thus  made  upon  falfe  intelligence,  without  any  fa£l  to  fupport 
it.     What  is  the  notice  of  abandonment  more  than  this :  that 
the  affured^  having  had  notice  of  circumflanceSj  which  entitle  hi  nip 
if  true y  to  treat  the  adventure  as  a  total  lofs^  in  contemplation  of  thofe 
exifting  circumjlanceiy  cq/ls  what  is  conjidered  as  a  dcfperate  rifk  on 
the  underwriter  f  But  does  not  all   that  prefume  the  exiftence 
of  thofe  fads,  on  which  the  right  refults  to  him  of  calling  upon 
the  underwtiters,  to  indemnify  him  ?     But  if  all  this  turns  out 
Xo  be  a  mifc9nception  ;  if,  at  the  time,  it  had  ceafed  to  be  a  total 
lofs,  and  no  damage  had  happened  ;  or  if  the  only  damnification 
arifes  out  of  the  very  afl,  which  has  faved  the  thing  infured 
from  total  lofs,  namely,  the  falvage  on  the  recapture,  the  whole 
foundation  of  the  abandonment  fails.     It  was  then  argued,  that 
if  the  right  of  abandonment  once  veAed,  and  was  adled  upon 
in  time,  it  cannot  afterwards  be  devefted  by  fubfequent  intelli- 
gence of  other  circumftances  and  events  :  but  the  cafe  of  Ma^  s  ^«^  p* 
earthy  v.  Abel  is  an  authority  to  the  contrary  ;  for  there,  though  i^„  li^\^  ^^  ' 
notice  of  abandonment  were  well  given  at  the  time,  yet  it  was   ^^*9' 
devefted  by  fubfequent  circumftances,  where  it  appeared  that 
^he  caufe  of  the  abandonment  had  ceafed  to  extft.  '^ 

• 

'*  Next  it  is  contended,  that  by  the  fhip*g  being  carried  into  a 
port  of  Ireland  out  of  the  courfe  of  her  voyage,  .after  her  re- 
capture, the  right  of  abandonment  revived.  I  do  not,  however, 
underftand,  whether  this  is  infifted  upon  as  an  entire  and 
^iftinft  caufe  of  abandonment,  or  as  conneded  with  the  cap- 
ture and  recapture.  If  it  grew  out  of  the  recapture,  let  us  fee 
yrhat  Lord  Mamfield  fays  of  it  in  Hamilton  v.  Mendes.  "  The 
ff  (hur4  pP^^t  depends,  as  every  queftion  of  this  kind  muft,  on 
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<<  the  partlculaif  circam (lances.  It  does  not  necefTariljr  follow 
<f  that^  becaufe  there  is  a  recapture^'  therefore  the  lofs  ceafes 
<«  to  be  total.  If  the  voyage  be  fo  defeated,  as  not  to  be  worth 
**  the  further  purfuit."  Here  no  voyage  is  loft  or  defeated,  for 
the  voyage  is  performed.  "  If  the  falvage  be  high.*'  Here  it  is 
not  foj  but  very  trilling.  <^  If  the  other  expence  be  great,  and 
«*  the  underwriter  refufe  to  bear  them."  Here  the  expenoes 
are  pot  great,  and  the  adual  lofs  has  been  paid  by  the  under- 
writers into  the  hands  of  the  aflured.  If,  indeed,  after  the  re* 
capture,  the  {hip  had  been  carried  into  a  port  abroad,  and  the 
fale  had  become  inevitable,  becaufe  no  perfon  would  indemnify 
the  recaptors  for  their  one  eighth  falvage,  that  might  have  made 
it  a  total  lofs:  but  that  is  not  the  prefent  cafe  j  and  therefore 
none  of  the  circumftances  put  by  Lord  Mansfield^  which,  after 
^  recapture,  might  dill  make  the  lofs  total,  exift  in  diis  cafe* 
I  cannot,  however,  but  confider,  as  at  prefent  advifed,  that  the 
abandonment  muft  be  taken  generally,  as  relating  only  to  the 
adiual  ftate  of  tilings,  at  the  time  of  the  abandonment  made ; 
;^nd  if  neceflary  to  the  decifion  of  this  cafe,  I  ihould  wi(h  to 
have  that  point  fully  confidered.  I  am  not  difpofed  to  enlarge 
the  grounds  of  abandonment  againft  Underwriters,  a  privilege, 
which,  every  one  knows,  has  been  much  abufed.  In  almoft 
every  cafe  of  a  valued  policy,  it  is  the  intereft  of  the  aflfared  to 
abandon  :  and  it  therefore  becomes  the  court  to  watch  every 
fuch  cafe  \  and  in  no  inftance  to  enlarge  that,  which  in  its  nature 
is  only  a  partial  into  a  total  lo&.  In  Macartby  v.  ^bel^  it  might 
as  well  have  been  faid,  that  having  been  once  a  total  lofs,  it  was 
(o  continue  a  total  lofs  :  but  it  was  held  otherwife,  and  that  cafa 
is  no  otherwife  diftinguifhable,  except  eventually  that  turned  out 
to  be  no  lofs  ;  and  this  is  only  a  partial  lofs.  But  I  can  fee  no  dif* 
ference,  whether  it  ceafcd,by  fubfequent  events,  to  be  a  total  lofs 
altogether ;  or  whether  it  was  reduced  by  the  events  to  fo  minute 
alofsas  in  the  prefent  cafe.  Then,  as  in  thecafe  ofGodfalv.  Boldero^ 
72.  &  pori.  we  look  to  the  real  nature  of  the  contract  in  a  policy  of  infurance  : 
'  •  **'  and  there  it  was  confidered  to  be,  as  it  is,  a  mere  contra£l  of  in- 
demnity. Therefore,  though  in  that  cafe,  there  was  a  total  lofs 
with  refpedi  to  the  fubjeft  matter  of  the  rifk  infured,  yet  circum* 
ftances  having  afterwards  intervened,  which  adeemed  the  lofs 
of  the  infured,  he  was  held  not  to  be  entitled  to  recover.  So  here, 
as  that  which  was  fuppofed  to  be  a  total  lofs,  at  the  time  of  the  no- 
tice  of  abandonment  firft  given,  had  ceafed  to  be  fo,  and  in  the 

event 
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event  oxAj  a  fmall  lofs  has  been  incurred,  that  18  the  rczl  amount  €  H  a  F, 
of  the  damnification  uud^  this  con  trad  of  indemnity  ;  and  that 
has  been  p^d  by  the  underwriters." 

The  three  other  judges,  Groje^  Lt  Blanco  zxiABajhji  delivere4 
their  opinions  concurring  )with  his  Lordibio  ;  and  judgment 
was  pronounced  for  the  defendant. 

It  has  been  already  faid,  and  from  the  preceding  cafes  it 
feems  to  be  a  neceflary  inference,  that  in  order  to  entitle  the 
owner  to  abandon,  there  muft,  at  fome  period  or  other  of  the 
f  oyage,  have  been  a  total  lofs  \  for  he  cannot  be  allowed  to  turn 
a  partial  into  a  total  lofs.  There  was,  however,  a  modem  cafej 
in  which  this  was  the  Gngle  point  to  be  determined. 

It  was  an  aAion  on  a  policy  of  infurance  upon  the  fliip  ^^^^**^*"^ 
JFriendJbipf  from  Wyburgh  to  Lynny  fubfcribed  by  the  defendant  Su  Baibc, 
for  100/.  at  two  guineas  per  cent.    The  defendant  pleaded  a  ^  xs7* 
tender,  and  paid  48/.  into  court.    The  caufe  was  tried  at  Guilds  , 

hallt  before  Mr^  Juftice  Buller^  when  a  cafe  was  refervedfor  th^ 
Opinion  of  the  court,  dating  that  the  damages  fujlained  by  the 
Jbip  in  the  voyage  tnfuredy  did  not  exceed  48/.  per  cent,  which  fum 
the  defendant  had  paid  into  court,  vpon  pleading  in  the  a£lion« 
That  when  the  fhip  arrived  at  the  port  of  Lynn  (he  was  not 
worth  repairing.  The  queftion  for  the  opinion  of  the  court 
was.  Whether  the  plaintiffs  had  a  right  to  abandon  ? 

This  cafe  came  on  tq  be  argued  when  Lord  Mamfield  wa« 
abfent%  .  * 

Mr.  Juftice  Willes. — **  The  queftion  is.  Whether,  under  thefe 
<;ircumftances,  the  plaintiflls  had  a  riglit  to  abandon  i  or,  in  other 
words,  Whether  they  can  turn  a  partial  into  a  total  lofs  ?  The 
finding  of  the  jury  in  this  cafe  determines  the  queftion,  becaufe 
it  is  exprefsly  found  that  the  4amage  did  not  exceed  48/.  pet 
tent.  The  cafe  then  ftates,  that  the  ihip  was  not  worth  repair- 
ing, but  no  mention  is  made  of  what  was  her  real  worthy  fo 
that  the  remaining  materials  of  the  fhip,  if  fold,  may  make  up 
die  difference  between  48/.  and  100/.  percent.  There  has  been 
DO  lofs  either  of  the  (hip  or  of  the  voyage  ;  but,  being  an  old 
fiiip,  (he  fufiered  fo  much  that  (he  was  not  worth  repairing. 
I  cannQt  now  determine  that  there  was  a  total  lofs,  when  the 

jury 
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CHAP,  jury  hare  already  faid  that  there  Nvas  only  a  lofs  of  48/.  per 
^^"  cent,^  As  to  the  cafe  cited  of  Bond  r.  Hunter ^  this  queftic^ 
never  occurred  in  it.  The  a£tion  was  brought  upon  the  home* 
ward-bound  policy  ;  and  it  was  fufficient  to  fay,  that  that  policy 
never  attached,  for  the  (hip  had  received  her  death's  wound  in 

Vide  fupja.  hcr  outward-bound  voyage.  In  the  cafe  of  Milles  v.  Fletcher^ 
a  total  end  was  put  to  the  voyage.  In  the  other  cafes,  the 
queftions  arofc  upon  lofles  which  had  happened  d\iring.the  feve- 
jral  voyages;  here  the  voyage  hjis  been  perfprmcd,  and  the  Ihip 
is  arrived  ;  and  after  the  jury  have  found  that  the  damage  fuf- 
tained  did  not  amoupt  to  more  than  ^ZLper  cent,  the  court  are 
precluded  from  fayipg  it  is  a  total  lofs," 

Mr  ]\x(iice /f/hhur/l. — **  The  fafls  found  in  this  cafe  preclude 
^ny  queilion,  Whether  this  can  be  conftrued  to  be  a  total  lofs  ? 
|f  the  infurers  ihould  t>^  hel4  tia)>lp  here,  it  would  be  making 
^heni  infvire  the  gQodnefs  of  the  fiiip }  and  if  the  owners  can 
recover  as  fpr  a  total  lofs  in  this  cafe,  they  might  equally  have 
recovered  on  account  of  the  bad  condition  of  the  veflTel,  though 
the  had  not  received  much  damage  at  fea.  It^s  not  dated  that 
(he  fhip  received  her  death's  wound  in  the  courfe  of  her  voyage. 
When  (he-  came  into  port  it  was  found  (he  was  not  worth  repair- 
ing ;  but  non  confiat  if  (he  had  not  received  anv  damage  during 
the  voyage,  (he  would  have  been  worth  repairing.  Ai^d  though 
the  vefiel  was  not  in  a  fpund  (late,  yet  (he  had  arrived  in  fafety 
twenty-four  hours;  and  the  jury  having  exaftly  defined  what 
degree  of  damage  (he  had  fuftained,  yrc  canopt  fay  that  the 
plaintiff  ought  to  recpver  any  mpre," 

Mr.  Juftice  Bullet. — "  Nothing  can  be  bctte?  eftabliflhed  than 
that  the  owner  of  a  (hip  can  qnjy  abandon  in  cafe  of  a  total  lofs. 
The  cafes  which  have  been  cited  went  upon  that  ground.  In 
the  cafe  of  Jenkins  v.  Mackenzie^  though  the  (hip  was  brought 
into  port,  yet  the  capture,  as  between  the  a(rurer  and  a(rure(dv 
was  a  total  lofs.  But  there  is  ng  injlance  where  the  Ofvner  can 
aiandcny  unle/s  at  feme  period  or  other  of  the  voyage  tJ^te  has  keen 
q  total  lofs.  No  fuch  event  has  happened  here ;'  for  the  jury 
have  exprefsly  found,  that  the  lofs  amounted  only  to  48/.  per 
cent. .  Even  allowing  tolal  lofs  Xo\^  a  technical  expreflfion,  yet 
the  manner  in  which  the  plaintifTs  counfel  has  dated  ity  \% 
lather  too  broad.    It  haf  been  faidj^  ^ha^  the  infvtraQtpe  xa^SS,  be 

t4c« 
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taken  to  he  on  the  fliip  as  well  •&«  oh  the  voyage ;  but  the  true  CHAP. 
way  of  confidering  it  is  this:  it  is  an  infurance  9n  the  fliip  for  the  \     , 

voyage*     If  either  the  (hi[^,  or  the  voyage  be  lo(l|  that  is  a  total 
lofs ;  but  here  neither  is  loft.     The  cafe  of  Hamilton  v.  Mendes     *  *  ^^^ 
is  decifive."    Judgment  for  the  defendant. 

In  another  cafe,  an  a£lion  was  brought  on  a  policy  of  infur*  Furneiax 
ance  on  the  Prince  of  Walesy  in  port  or  at  fea,  for  6x  months,   £»»",   ^' 
from  the  i8ih  July  1777.    The  fliip  in  queftion  was  in  govern-  »oGco.iI|, 
ment  fervice,  bound  from  Cork  to  ^ebec.    She  arrived  there, 
but  the  feafon  being  too  far  advanced  before  (he  was  ready  to 
jreturn,  flie  was  removed  into  the  bafon  :  but,  on  the  19th  ^0- 
vember,  (he  was  driven  from  thence  by  a  field  of  ice,  and  da* 
maged  by  running  on  the  rocks.    The  condition  of  the  fliip 
could  not  be  examined  till  Jpril  following,  after  the  etpiration 
of  the  policy.     She  was  then,  however,  found  ^o  be  bulged  and 
much  injured,  but  not  thought  irreparably  fo.     In  the  progrefs 
of  the  repair,  difficulties  arofe  for  want  of  materials ;  and,  the 
captain,  after  confulting  the  merchants  and  agents  in  the  coun- 
try, fold  her.     An  account  was  made  up,  charging  the  infurers 
with  the  whole  amount,  and  crediting  them  with  (he  funis  for. 
which  the  fiiip  fold,  as  falvage. 

Lord  Mansfieldf  at  the  trial,  faid  :  <'  The  great  point  in  the 
cai^fe  is.  Whether  this  is  a  total  lofs  by  this  accident  ?  It  is  a 
j^ew  gueftiqn :  |ipQ9  which  I  fliall  referve  a  cafe  for  the  opinion 
of  th,e  court."  After  argument  by  counfel  on  both  fides,  his 
Iprdfliip  faid,  the  jpftice  of  the  cafe  feemed  to  be,  that  the  lof^ 
ip  Novtmher  fliould  be  taken  as  an  average,  not  ^  total  one ;  and 
that  the  whole  court  were  of  opinion,  that  the  fliip  fliould  be 
confidered  ^s  damaged  on  (he  i^th  of  November^  but  not  totaliy 

In  a  fubfequent  pafe  before  Lord  Kenyon,  at  Nifi  Prius^  it  was  j^'m ^^^^ 
held  in  an  a&ion  onii  policy  fox  Jix  months^  where  the  fliip  had  ▼•  ^bV>o(. 

•        ••    '  * '  '  '  bred  Silt 

been  captured  and  carried  into  Charleftowny  fold  by  the  captors,  at  g.  h/ 
by  authority  of  the  French  conful  there,  and  purchafcd  by  the  »^"Mieh. 
ipptain  for  aqeount  pf  the  original  qwners,  that  this  was  only  Efpinafle*^* 
tp  be  cpniidpfed  a^  a  partial  lof?,  and  that  the  owners  could  not  ^^p/A. 
;|l)andop»  Losd  Kepyon  being  of  opinion   that  the  captain  was  ^-^ 
ig?»!  f?f  *«  ?W?«?5t  F^vcrixig  t^e  ycffcl  upoji  ij^cir  acqotot^ 
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c  H  A  F.  and  paying  a  kind  of  falvage,  the  amount  of  which  would  be 
^  ^^'  the  lofs  fuftained,  and  which  only  conftttuted  an  average  lofs* 
His  lordfliipi  hoWever,  admitted^  that  when  the  ihip  had  been 
captured  and  carried  into  port  in  the  enemy's  pofieffion,  the 
aflured  at  that  period  might  have  abandoned.  But  not  having 
done  fo  till  the  vefiel  was  recovered,  they  could  now  only  go 
for  an  average  lofe. 

When  the  cafe  of  M^MaJiers  v.  ShooHred  was  before  the  court 

at  Nifi  Priujj  it  did  not  occur  to  the  counfel  for  the  defendant 

to  objed,  that  the  a£i  of  the  French  conful  waa  illegal,  and 

contrary  to  the  law  of  nations;  and  confequently  that  the 

money  paid  by  the  original  owners,  there  being  no  fentence  of 

condemnation,  was  in  the  nature  of  a  ranfom ;  and  that  ranfoma 

being  pofitively  prohibited  by  the  ftatutes  of  22  Geo.  III.  ch.  25. 

and  33  Geo.  IIL  ch.  6b.  f.  37,  38,  &  39,  the  money  paid  by 

an  aflured  for  the  ranfom  could  not  be  a  charge  upon  the  un- 

RcckiUowT*  derwriter.    But  in  a  fubfequent  cafe,  where  this  objc^ion  waa 

STezmRcp.  taken,  and  a  cafe  referred  upon  it  for  the  opinion  of  the 

Sc/aat'e,      court,vthe  wholc  court,  after  two  arguments,  were  unanimouily 

!lfi''k"^8   ^^  opinion  that  the  obje£lion  was  well  founded;  that  money 

paid  by  an  aflured    under   thofe  circumftances  was  a  ran« 

fom ;  and  confequently  could  not  be  recovered  from  the  under^ 

writers, 

Thefe  cafes,  and  the  judgments  upon  them,  have  been  cited 
9t  length,  becaufe  the-  principles  of  abandonment  are  fo  clearly 
and  accurately  defined,  and  are  fo  aptly  illuftrated  by  referring 
them  to  the  particular  circumftances  arifing  in  thofe  caufes^  that 
It  would  be  abfurd  to  infifl:  more  upon  the  fubjed  ;  as  the  reader 
^^ft  from  them  be  able  to  colle£l  every  thing  relating  to  aban-' 
dontnent.  Nor  let  it  be  objeAed,  that  thofe  were  almoft  all 
cafes  of  abandonment  afier  a  capture ;  for  many  of  the  rules 
there  laid  down  were  general  in  their  nature,  comprehending 
cafes  of  wreck,  and  detention,  mutatis  mutandis^  as  well  as  thofe 
^  of  capture.  This  will  be  heft  explained  by  putting  two  poflibl^ 
cafes. 

»  Burr.  695^  Snppofe  a  neutral  ftip  is  arreted,  and  detained  by  a  foreign 
prince  by  an  embaigo,  the  owner  immediately,  upon  hearing  of 
this  accident,  would  have  a  right  to  abandon ;  becaufe  no  man 
is  bound  to  wait  the  event  of  an  embaxgo^    But  if  the  fame 

8  ihipL. 
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§iip  that  brings  an  account  of  the  embargOt  (hould  alfo  inform  C  H  a  f 
him,  that  the  embargo  was  taken  off|  that  the  (hip  had  onljr  been        '^* 
detained  two  or  three  izjs,  that  very  tri&ing  or  no  damage  had 
arifen,  then  it  is  impofiible  to  fay  that  the  merchant  may  aban- 
don }  becaufe,  as  we  have  feen,  it  is  a  principle  of  good  fenfe^ 
that  a  man  cannot  make  his  eiedlion,  whether  he  will  abandon 
or  not,  till  he  receive  advice  of  the  lofs ;  and  if  by  the  fame  ,  3,,^ 
conveyance,  it  appear  that  the   peril  is  over,  and  the  thing  isit. 
infured  is  in  fafety,  he  has  loft  his  ele£lion  entirely ;  becaufe 
he  has,  and  can  have  no  right  to  abandon  when  his  property 
isiafe* 

•  The  fame  principle  governs  in  the  cafe  of  wreck ;  for  let  us  4^*^' 
fuppofe  a  trunk  gf  bullion,  as  in  the  cafe  of  Da  Cojla  v.  Firtb^  * 
to  be  the  property  infured  ;  and  that,  the  (hip  being  wrecked* 
this  trunk  of  courfe  goes  to  the  bottom ;  the  owner  would  in- 
ftantiy  be  entitled  (o  abandon  to  the  underwriter,  and  to  cali 
upon  him  to  contribute  as  in  cafeoj  a  total  lofs.  But  if  it  fliouki 
fe  happen,  that  before  the  adion  was  brought,  or  before  the 
offer  was  made  to  abandon,  the  bullion  {hould  be  recovered^ 
and  reftored  to  the  owner  at  the  place  of  deftination,  upon  paf - 
ing  a  moderate  falvage;  in  that  cafe  it  would  fall  within  the 
rule  of  HamilUn  v.  Mendes ;  and  the  afiured  would  only  be 
entitled  to  recover  an  indemnity,  according  to  the  nature  of  his 
cafe  at  the  time  when  the  aflion  was  brought ;  confequently  he 
would  not  be  allowed  to  abandon. 

But  it  has  been  fettled  alfo  by  a  folemn  decifion  of  the  court  Manamg  ▼. 
of  Kin£s  Bench  in  what  cafes  a  lofs  (hall  be  deemed  to  be  total,  S^"'*!!;*"' 
after  an  accident  by  perils  of  the  fea.     A  policy  was  eiFeded  in  aaGeo.  \VL 
London  upon  xhcjbip  Grace ^  her  "  cargQ  2jid  freight,  at  and  from 
**  Tortola  to  London,  warranted  to  depart  on  or  before  the  (irft 
**  oi  Auguft  1711.    The  (hip  valued  at  2,470/.,  the  freight  at 
<<  2,250/.,  and  the  cargo  at  x  2,400/.     At  a  premium  of  25 
«  gavsxtTA  per  cent,  to  return  10  per  cent^  if  (he  depart  the  Weft 
<<  IndUs  with  convoy  for  England  and  arrives."     At  the  head  of 
the'fubfcriptions  is  the  following  declaration,  viz.  onjbip,  freight^ 
and  goods,  nvarranted  free  of  particular  average.  '  This  (hip,  with 
her  cargo,   was  a  Dutch  prize  taken  by   a  privateer  of  Tortola, 
and  was  there  condemned  \  during  the  whole  of  her  (iay  at  Tor^ 

tola^ 
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c  HA 'p.  iotdf  (four  or  five  months.)  (he  was  never  unloaded*  On  &(i 
j^;  firft  of  Auguft  the  whole  fleet  of  merchantmen  got  under  way, 
under  the  convoy  of  the  Cyclops^  Ufc.  but  not  being  able  to  gee 
ci6ar  of  the  iflands  that  day,  they  caft  anchor  during  the'  night, 
and  the  next  day  got  clear  of  the  iflands.  About  lo  o'clock  on 
the  2d  of  Auguji^  feveral  fqualls  of  wind  arofe,  which  occafioned 
the  (hip  to  drain  and  make  water  fo  fad,  that  the  crew  were 
obliged  to  work  both  pumps  -,  and,  on  the  third,  the  captaiii 
made  a  (ignal  of  didrefs :  in  confequence  of  which,  ihe  was 
obliged  to  return  to  Tariola,  under  proteftion  of  one  of  his 
majedy's  (hips.  The  captain  made  his  proted,  and  a  furvey 
was  had,  by  wHich  tiie  diip  was  declared  unable  to  proceed  to 
fea  with  her  cargo,  and  that  (he  could  not  be  repaired  in  ally  of 
tUe  Englijb  iflands  in  thc^WeJl  Indies:  and  that  many  of  the 
fugars  in  the  bilge  and  lower  tier  were  wadied  out,  and  feveral  / 
of  the  caflc?  broke  and  in  bad  order.  The  (hip  and  the  whole 
of  the  cargo  were  fold  accordingly  at  Tortola.  The  aflfuted  . 
claim  a  total  lofs  of  (hip,  cargo,  and  freight,  which  the  jury 
thought  right ;  and  found  accordingly.  A  motion  was  made 
fox  a  New  Trial,  which  upon  full  confideration  was  r^fufed. 

Lord  Mafi^fieldy  after  dating  the  evidence,  and  that  his  pre- 
judices at  the  trial  were  in  favour  of  the  underwriters,  pro- 
ceeded thus:  <*  but  notwithdanding  this  inclination  of  my 
opinion,  upon  full  confideration  we  think  the  jury  have  done 
right.  If  by  a  peril  infured  the  voyage  is  lod,  it  is  a  total  lofs ; 
otherwife  not.  In  this  cafe  the  (hip  has  an  irreparable  hurt 
within  the  policy  ;  this  drives  her  back  to  Tortola^  and  there  is 
no  (hip  to  be  had  there,  which  could  take  the  whole  cargo 
on  board.  There  were  only  two  (hips  at  Tortola,  and  both  could 
,  not  take  in  the  cargo.  To  (hew  how  completely  the  voyage  was 
lod,  and  that  no  (hip  could  be  got,  the  aflTured  have  not  been  able 
to  fend  that  part  of  the  goods,  which  they  purchafed,  forward 
to  London,  It  is  admitted  there  was  a  total  lofs  on  the  freight, 
becaufe  the  (hip  could  not  perform  the  voyage.  The  fame  ar- 
gument applies  to  the  (hip  and  cargo.  It  is  a  contrafk  of  in- 
demnity; and  the  infurance  is  that  the  (hip  (hall  come  to  London. 
\Jpon  turning  it  in  evcyy  view,  we  are  of  opinion  that  the  voy- 
age was  totally  lod,  and  that  is  the  ground  of  oiXr  determina* 
tion.'*    The  rule  was  difcharged. 

2  Where 
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Where  a  Mutral  (hip  bound  from  America,  to  Havre  was  de*  CHAP, 
tained  and  brought  into  a  Britijb  port  for  the  purpofe  of  fearch  ;        ^■^'   _^ 

and  pending  proceedings  in  the  Admiralty,  the  king  of  Great  Barker  ?,  ' 

Britain  declared  Havre  in  a  ftatc  of  blockade,  by  which  the  B^*''"-  ^ 

further  profecution  of  the  voyage  was  prohibited ;  this  was  held  see  for  ano-* 

to  be  a  total  hfs  of  the  voyage^  which  would  entitle  the  neutral  of  [J|"  ^^^ 

furedto  abandon^  and  to  recover  as  for  a  total  lofs.     But  not  hav-  the  end  of 

ing  given  notice  of  abandonment  in  due  time,  he  could  only  indajfo  « 

recover  for  a  partial  lofs.  the  end  of 

chip,  I  a, 
on  illegal 

But  in  all  the  cafes  lately  quoted  and  commented  upon»  it  will  voya^ei. 
be  feen,  that  to  juftify  an  abandonment,  the  lofs  mu(t  be  dcca- 
fioncd  by  one  of  the  perils  in  the  policy,  and  therefore  although 
a  lofs  by  wreck  or  capturcy  by  an  arreft  or  detention  of  princes^  is 
perfe£^ly  underftood  in  the  law  oi  England^  yet  it  has  been  held 
not  to  be  a  lofs  within  the  policy,  for  which  the  affured  cafi 
abandon,  and  recover  as  for  a  total  lofs  of  cargo,  that  the  port 
of  deftination  has  been  (hut  by  order  of  the  enemy  againft  fliips 
of  the  nation  to  which  (he  (hip  infured  belongs,  although  the 
cargo  was  fifh,  and  although  it  was  obliged  to  be  fold  at  another 
port  for  a  very  fmall  price.  As  this  is  one  of  the  leading  cafes 
upon  the  fubjed,  I  (hall  lay  it  before  the  reader  the  more 
largely  on  that  account. 

It  was  an  action  on  a  p<>licy  of  infurance  on  Pilchards^  on  Hi<dkinfdn 
board  the  Paxaroj  at  and  from  Mounts  Bay  in  Corn%uali  to  v.&obinfon. 
Naples f  with  leave  to  join  the  convoy  at -A/in^/^/ or  elfcwherc*  PuIi.'jjjs. 
The  policy  contained  the  ufual  memorandum,  exempting  the 
underwriter  from  average  lofTes  on  jfii/b^  &c.  unlefs  general,  or 
the  ihip  be  ftranded.  The  declaration  ftated  the  lofs  to  be, 
that  after  the  loading  of  the  faid  pilchards  on  board,  &c*  the 
faid  ihip  or  vefiel  with  the  pilchards,  &c.  &c.  departed  and 
fet  fail  from  the  faid  port  of  Penzance  aforefaid,  oa  her  faid 
intended  voyage  in  the  faid  writing  and  policy  of  infu- 
ranee  mentioned,  and  afterwards,  and  whilfl  the  faid  (hip  was 
fo  failing  and  proceeding  on  her  faid  voyage,  and  before  her 
arrival  at  Naples,  to  wit,  on,  &c.  the  port  of  Naples  aforefaid, 
was  by  the  perfons  exerclGng  the  powers  of  government  in 
the  kingdom  of  Naples,  (hut  againft  all  (hips  the  property  of 
any  of  the  fubjeits  of  our  Lord  the  King,  or.failing  under  the 
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*'  colours  of  our  Lord  the  King,  and  againft'  all  merchandize^ 
**  the  property  of  any  fuch  fubjeds,  carried  in  fuch  (hips,  under 
**  the  pain  of  fuch  (hips  and  merchandize  being  confifcated  by 
<*  the  perfons  exercifing  the  powers  of  government  in  the  king- 
ed dom  of  Naples,  whereby  the  faid  fliip  with  the  faid  pilchards 
<<  on  board  (the  faid  (hip  being  then  and  there  the  property  of 
<*  fubjeds  of  our  Lord  the  now  King,  and  failing  under  the 
*^  colours  of  our  Lord  the  now  King,  and  the  pilchards  being 
**  then  and  there  the  property  of  the  plaintiflT,  who  was  then  and 
'*  there  a  fubjed  of  our  Lord  the  now  King),  was  then  and 
**  there  prevented  from  purfuing  her  voyage  to  Naples  aforefaid, 
**  and  the  voyage  was  thereby  then  and  there  wholly  defeated 
^  and  Io(l,  and  the  pilchards  then  and  there  became  of  no  value 
**  to  the  plaintiff/'  At  the  trial  before  Lord  Alvanley  it  ap- 
peared amongft  the  other  fafis,  that  after  thi^  vefTel  failed  from 
Lt/bck^  in  the  prpfecutipn  of  her  voyage,  (he  received  intelligence 
that  Englijh  veflels  were  excluded  from  all  the  ports  of  Naples : 
and  that  afterwards  the  commander  of  the  convoy  ordered,  that 
aU  veflels  deftined  for  Naples  or  Sicily  were  to  proceed  to  Port 
Mahon^  where  the  report  refpefting  the  ftate  of  the  ports  of 
Naples  was  confirmed.  That  in  confequence  of  this,  a  furvey 
of  the  cargo  was  taken  under  the  direction  of  the  Vice-Admi. 
ralty  court  of  Minorca,  an^  fold  there  for  a  fmall  fum  of  money. 
The  affured  abandoned  to  the  underwriters,  who  refufed  to  ac« 
cept  it.  The  jury  found  a  verdid.for  the  underwriters,  to  fet 
afide  which  a  motion  was  made  in  the  following  term.  After 
argument  at  the  bar  and  time  taken  to  deliberate^ 

Lord  /hanky  delivered  the  judgment  of  the  court  confirm- 
ing  the  verdi£l  of  the  jury.  His  Lord(hip  fai4>  ''  The  queftioft 
t%y  Whether  the  circumftances,  which  have  happened,  amount  to 
a  total  lofs  within  the  policy  ?  The  policy  includes  capture  and  > 
detention  of  princes,  and  any  lofs,  which  neceflarily  arifes  from 
fuqh  aAs  is  a  lofs  within  the  policy.  But  it  has  appeared 
to  me,  that  where  underwriters  have  infured  againft  captui« 
and  reftraint  of  princes,  and  the  captain,  learning  that  if  he 
enter  the  port  of  his  deftination,  the  veflel  will  be  loft  by  con- 
fifcation,  avoids  that  port,  whereby  the  objeA  of  the  voyage  is 
defeated,  fuch  circumftances  do  not  amount  to  a  peril  operating^ 
to  the  deIi;^udioa  of  the  thing  infured.    If  they  could,  thc\ 
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tzttit  principle  would  have  applied  in  cafe  information  had  been  C  li  A  P« 
received  at  Falmouth,  that  *thc  fliip  could  not  fafely  pro.ceed  to  ^^' 
'  Naples.  In  Go/s  v.  Withers,  Hamilton  v.  Mendez,  and  Milles  ri 
Fletcbery  the  principles,  by  which  a  total  lofs  is  to  be  afcertained^ 
are  clearly  laid  down*  It  is  there  faid,  <<  that  if  the  voyage  be 
<*  loft,  or  not  worth  purfuing,  if  the  falvage  be  high,  if  further  ex« 
*<  pence  be  neceffary,  if  theinfurer  will  not  at  all  events  undertake 
^*  to  bear  that  expence,  &c.  the  infured  may  abandon,  notwith-t 
*<  ftanding  a  recapture."  But  the  do£lnne  thus  laid  down  is 
only  applicable  to  cafes  in  which  the  lofs  is  occafioned  by  a  peril 
infured  againft,  which,  as  it  appears  to  me,  muft  be  a  peril  afl-^ 
ing  upon  the  TubjeA  immediately,  and  not  clrcuitoufly,  as  in 
the  prcfent  cafe.  Without  entcrin^g,  therefore,  into  the  queflion 
which  has  arifen  in  another  cafe  (See  Dyfon  v.  Roivcroft  ante^ 
p.  153  y,  I  think  that  the  detention  of  the  cargo  on  board  the 
(hip  in  a  neutral  port  in  confequence  of  the  danger  of  entering 
the  port  of  deftination,  cannot  create  a  total  lofs  within  the 
meaning  of  the  policy,  becaufe  it  does  not  arife  from  a  peril 
infured  againft.  This  is  an  infurance  upon  an  article  from 
England  to  Naples,  warranted  free  from  particular  average*^ 
The  plaintiff,  therefore,  cannot  recover,  unlefs  the  article  be 
totally  loft  by  a  peril  within  the  policy,  and  fuch  peril  muft,  as 
I  think,  a£t  direAly  and  not  collaterally  upon  the  thing  infured* 
I  much  doubt,  whether,  if  a  verdi£t  had  been  found  for  the' 
plaintifiT,  judgment  itfight  not  have  been  arrefted.  With  rtfpcflb 
to  the  cafe  of  Manning  v.  Newnham  it  may  be  obfervcd,  that 
Lord  Mansfield  exprefsly  decides,  it  upon  the  ground  of  the 
\oyage  being  loft  by  one  o£  the  perils  infured  againft,  namely,- 
by  tempeftuous  weather.  The  words  of  Lord  Kenyan  in  the 
cafe  of  M^Andrews  v.  Vaughan,  in  which  he  lays  down  that  thef 
infured  may  recover  for  a  total  lofs,  if  the  voyage  be  loft,  muft 
be  taken  with  reference  to  the  cafe  before  him,  in  which  the 
injury  arofe  from  capture*  The  cafe  of  Cocking  v.  Frafetf 
{ante,  15 1.)  is  an  extremely  ftrong  authority  to  (hew  that  if  the 
article  infured  (bein^-  one  of  thofe  mentioned  in  the  memoran- 
dum) remain  in  fpecie,  the  aflured  canncft  .recover,  though  it  be 
tendered  totally  ufslefs,  and  never  reach  the  port  6f  deftination. 
But  that  cafe  did  not  involve  the  queftion,  on  which  this  cafe 
turns,  namely,  whether  the  lofs  was  occafioned  by  a  rifle  withirf 
the  policy.    Here,  without  entering  iiito  the  queftion,  how  faf 
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CHAP,  the  cargo  was  totally  loft,  the  claim  made  by  the  aflured  arlfea 
ffom  the  fliip  not  proceeding  to  that  port  te  which  (be  was  def- 
tined.  Had  flie  proceeded  to  NapltSf  the  loTs  infared  againft  might 
have  arifen.  If  we  were  to  decide  that  the  fale  at  Port  Mahon 
was  a  total  Idfs  within  the  policy,  it  would  afford  to  owners 
infuring  cargoes  of  the  defcription  fpecified  in  the  memorandum, 
the  opportunity  of  creating  imaginary  dangers  whenever  the 
cargo  was  not  likefy  to  reach  the  port  of  deftinatioh  in  a  found 
ftate,  and  by  giving  notice  of  abandonment  to  throw  a  lofs  upon 
the  underwriters,  to  which  they  are  not  liable  by  the  terms  of 
the  policy.    We  are  of  opinion  the  verdi£i  was  right. 

LuMock  V.  A  (imihr  cafe,  except  that  the  cargo  was  not  of  a  perifiiable 
f  eTVil'  Ti^tMXt^  came  before  Lord  E/Ieahrouglf,  who  faid,  that  if  fuch 
30.  a  lofs,  as  the  (hutting  a  port  againft  veflelsof  the  nation  to  which 

the  ihip  belongs,  was  allowed,  every  Ihip  about  to  fail  from  the 
port  of  London  for  a  port  which  had  fallen  into  the  hands  of 
the  French^  might  be  abandoned.  The  plaintiff  being  nonfuitei 
upon  another  ground,  it  never  came  again  before  the  court. 

tiiBcken-         A  decifion  upon  fimilar  principles  was  made  by  Lord  EU^n^ 

u^Lii  hU  horough'wx  the  following  cafe.     The  infurance  was  on  goods  on 

/ttf.ncc  Co.  the  (hip  William^  at  and  from  London  to  ReveU     The  (hip  failed 

Mich,  is/?.*  from  the  Nore  under  convoy  of  the  Forrffter^  (loop  of  war,  for 

the  ^ound^  and  arrived  there  on  the  27th  of  Ocloher  1807.     The 

(hip  proceeded  from  thence  towards i?^^/,  on  the  15th  oiNovem^ 

irr,  under  convoy  of  the  Ganieit  (loop  of  war.     On  the  17th  of 

Kcvember^  whilft  tlje  (hip  was  proceeding  on  her  voyage  with  the 

convoy,  it  became  known  to  the  convoy,  that  an  embargo  was 

laid  on  all  Britijb  fliips  in  RuJJlatt  ports ;  and  in  confequence 

thereof  the   (hip,   under  the  orders  of  the  convoy,  returned  to 

Copenhagen  roads  on  the  18th  of  the  fame  month.     The  (hip 

Wdlianu  together  with  the  convoy,  afterwards  proceeded  to  lay 

cS  Gottenburgh,  a  Swedi/h  port,  for  fix  days  j  and  the  (hip  in - 

fured  might  have  gone  into  tlrat  port,  if  the  captain  had  fo 

thought  fit,  Sweden  being  then  at  war  with  Rujfta^  but  in  amicy 

with  this  kingdom.    .The  (hip  failed  from  off  Goitenhurgh  the 

ooth  of  November  1807,  with  the  Garnett  and  fleet  for  England, 

with  the  additional  convoy  of  the  Spitfire  floop  of  war.      The 

(hip  Willtam  was  laft  fccn  on  the  34  gf  December  1807,  diftant 
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ten  leagues  from  the  Naze  of  Norway^  when  the  fearan  high,  and 
not  having  been  fince  heard  of,  (he  was  admitted  to  be  io(l. 
,  Hoftilities  between  t/his  country  and  Ruffia  commenced  on  the 
iSchof  jD^r^mi^r,  and  between  this  country  and  Denmark  m  the 
preceding  September. 

Lord  Ellenborougb  told  the  jury  that  this  was  a  contraft  for 
the  voyage  out,  and  that  although  a  fliip  from  necejfity  might  be 
allowed  to  take  a  circuitous  courfe,  yet  the  ultimate  point  of 
deftination  muft  ever  be  the  fame.  Thatyi/r A  a  necejjity  might 
perhaps  even  juftify  a  return  to  Englani^  if  it  could  be  proved 
fatisfadlorily,  that  it  was  the  intention  of  the  parties  to  feize  the 
firft  favourable  opportunity  of  returning  to  ReveL  No  fuch 
evidence  appears  in  the  prefent  cafe.  Neither  does  it  appear 
that  the  convoy  compelled  the  return  to  England  :  fbr.although 
the  firfl:  part  of  the  cafe  dates  that  the  return  to  Copenhagen 
roads  iras  under  the  orders  of  convoy ^  the  return  to  England  is  not 
averred  to  be  under  fuch  compulfion,  I  muft  therefore  take  this 
to  be  a  voluntary  abandonment  of  t^e  voyage.  And  at  all 
events,  even  if  there  had  been  an  intention  to  return  to  Re^el 
war  intervened  before  fuch  an  intention  could  be  executed,  -unA 
that  would  put  an  end  to  the  contraQ,  The  plaintiff  was  non- 
faited. 

In  the  beginning  of  ^this  chapter,  in  ftating  the  nature  of 
an  abandonment,  the  effeft  of  it  was  neceffarily  explained  5 
namely,  that  when  the  affured  claimed  a  total  lofs,  he  muft 
cede  or  abandon  whatever  is  faved,  or  whatever  may  be  recover« 
cd,  to  the  underwriter,  and  who,  when  the  transfer  is  made  to 
him,  ftands  in  the  place  of  the  affured,  and  thus,  by  the  tnmsfcr, 
becoming  entitled  to  all  the  bene6t  and  advantage  which  the 
affured  himfelf  could  have  claimed,  if  his  property  bad  bcea 
uninfured.  But  the  very  peculiar  circumftances,  which  have  in 
many  cafes  occurred  during  the  prefent  war,  have  led  to  a 
variety  of  difcuffions  upon  this  fubjcd.  Attiongft  others,  the* 
hte  emperor  (Paul)  of  Rujpa  having  in  the  month  of  November 
1800  laid  an  embargo  04x  all  Britijb  (hipping  then  in  the  Ruffian 
ports,  moft  pf  which,  being  then  laden  for  their  homeward 
voyage,  he  compelled  to  unload,  and  having  again  taken  off  the 
embargo  in  May  1801,  and  allowed  the  fame  cargoes  to  !>'  re 
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c  H  A  ^.  }oaded  ind  fent  to  England,  a  confiderable  queftion  arafe  be« 
^^*  twccn  the  two  fets  of  underwriters  on  (hips  and  freight.  The 
owners  had  often  infured  thtjbips  with  one  fet  of  underwriters» 
the  freight  with  another ;  and  in  February  18011  when  the  news 
of  this  embargo  reached  England,  lofles  to  a  confiderable 
amount  were  paid,  the  aflured  abandoning  thcjbips  to  the  under- 
writers onJbipSf  xht  freight  to  the  underwriters  on  freight.  But 
afterwards,  when  the  embargo  was  taken  off,  when  the  (hip9 
Arrived,  and  the  freightl  were  earned  and  paid  to  the  owners, 
the  queftion  was,  Whether  the  abandonment  of  the  (hip  con* 
ireyed  to  the  infurer  m  Jkip  the  freight  (he  had  earned ;  or 
Irhether  it  went  to  the  underwriter  9n  freight,  to  whom  alfoan 
abandonment  had  been  made. 

In  France,  no  difficulty  could  well  arife  upon  fuch  a  fubje£l  \ 
.  ,^  becaufe  infurances  on  fliip  and  freight  are  not  known  as  diftin£i 

4  taieri|«i,  fijbj^Qg  ^i  infurance.  But  that  not  being  the  cafe  in  England, 
and  the  queftion  being  of  confiderable  diiEculty,  and,  in  point  of 
falue,  of  great  magnitude,  it  has  been  the  fubjed  of  much  dif- 
%  MarAtif,  <iulIion.  A  learned  Author  has  ftated  it  as  clear,  <<  that  the 
fft  Ediu  M  abandonment  of  the  (hip  in  England  does  not  transfer  the 
^  freight  (he  has  earned."  But  it  confifts  with  my  own  pro. 
feflSonal  knowledge  to  ftate,  that  that  opinion  was  far  from 
beinj;  univerfal;  and  that  there  never  was  a  queftion  of  infurance 
law,  in  my  memory,  on  which  a  greater  contrariety  of  opinion 
dbtained  at  the  Englijb  bar.  "Where  fuch  a  difFerence  did  pre- 
vail, it  was  likely  that  the  cafe  (hould  be  brought  before  the 
<5ourt ;  and  the  courfe  adopted  by  the  learned  Judges  (hews 
how  difficult  a  queftion  It  appeared  to  them  to  be  :  for  I  think, 
upon  a  review  of  the  following  cafes,  it  will  appear,  that  they 
have  always  been  decided  upon  collateral  grounds,  applicable 
lb  each  particular  cafe  ;  and  have  always  lefc  the  righrs  of  the 
two  fets  of  underwriters  undifpofed  of.  But  I  am  bound  to  ac* 
Knowledge,  that,  as  far  as  the  opinion  of  the  court  could  at  all 
♦  Be  colleded,  the  inclination  feemed  to  be  againft  the  cFaim  of 
Ae  underwriter  on  freight,  as  between  him  and  the  under- 
writer on  (hip.  I  therefore  do  not  prefume  to*  hazard  an  opi- 
nion, where  in  fuch  judgments  the  qucfJon  is  fo  difiicuft. 

thomf»foi     :.  .j^g  g^f^  jjj  order  came  before  the  couft  of  King's  Bench,  in 
crof\»         an  aflion  by  the  underwriter  on  freight  againft  the  owner  of 
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the  (hip.  His  declaration  ftated^  that  the  defendant  was  owner  CHAP, 
of  three- fourths  of  the  (hip  Thejeus^  which  had  been  chartered 
by  him  to  one  Sanders^  to  proceed  to  Riga  for  a  quantity  of 
maftsi  and  to  return  therewith  to  Port/mouthy  for  which  cer« 
tain  freight  was  to  be  paid.  That  the  defendant  caufed  the 
freight  to  be  infured,  and  that  the  plaintiff  fubfcribcd  the  |>oiic]r 
for  150/.  That  the  (hip  arrived  at  Riga^  was  there  loaded,  and 
had  nearly  completed  her  cargo,  wheni  in  Nov.  1800,  tbejhip 
tvas  arrefttdf  refirained^  and  detained  by  the  Ruffian  goremmei^ty 
at  Riga^  and  the  cargo  was  unladen  and  kept  under  the  autho- 
rity of  the  fame  government  \  and  that,  on  the  nth  Feb,  i8oi» 
upon  intelligence  of  the  lofs  arriving  in  London%  the  defendant 
applied  to  the  plainiiff,  and  the  other  underwriters  on  freight, 
re<|uiring  them  to  pay  a  total  lofs,  and  abandoning  to  them  their 
intereft  in  the  freight  injured*  The  declaration  then  ftated,  that, 
in  confideration  of  the  premifes,  and  that  fuch  payment  of  the 
lofs  (hoiild  be  made  within  one  month,  defendant  promifed,  on 
fuch  payment  being  made,  to  qffign  all  right  ofrecovervand  comm 
fenfation^of and  in  the  freight  to  one  W*  D.  and  the  plaintiff,  in 
proper  form,  for  the  benefit  of  the  underwriters.  That  payment 
of  the  lofs  was  duly  made  to  the  defendant :  that  afterwards, 
in  May  1 80 1,  the  arred,  &c.  of  the  faid  (hip  was  withdrawn  by 
the  Ruffian  government,  and  the  (hip  and  cargo  liberated,  an4 
th^  cargo  put  on  board  the  (hip,  and  the  faid  (hip  proceeded  to 
Port/mouthy  aqd  delivered  her  cargo  to  S.  Sanders  \  and  the 
defendant  thereupon  received  the  freight  of  the  fame  to  th^ 
amount  of  1857/.  and  that  the  plaintiQ^^  intereft  therein  wa$ 
J  59/.,  yet  that  the  defendant  had  not  made  any  adlgnment  for 
file  benefit  of  the  underwriters  on  freight.  The  caufe  was  trie4 
before  Lord  Ellenl^qrough^  wnen  a  verJiA  was  found  for  the 
pkintiff,  fubjedl  to  the  opinion  of  the  court  on  a  cafe,  which 
ftated  the  preceding  fads,  and  alfo  that  the  (hip  had  been 
infured  \  and  that,  on  hearing  pf  what  had  pafled  in  Ruffian  the 
refpe£lii^e  underwriters  paid  their  total  lodes,  and  the  following 
indorfements  were  made  on  the  policies.  That  on  the  (hip  wa$ 
in  thefe  words  :  *'  Agreed  to  fettle  a  total  lofs  of  lool.per  cent. 
<<  the  (hip  being  detained  and  fei^^ed  at  Riga,  and  the  owners  to 
'<  ficcount,  to  the  underwriter^,  for  the  (hip,  if  reftored  to,  or  re^ , 
«  ceived  by  them,  or  to  make,  at  the  expenoe  of  the  under  « 
«<  writers,  a  proper  afiignment  of  their  intereft,  in  proportion  U| 
H  fbc  f^m^infurcd•  London^  19th  Jt^nHarj^  1891.''  An4outbli| 
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Oft  thefreighu  '*  the  intcreft  in  the  freight  in  fared  by  this  paltcy 
<*  being  abandoned  to  the  underwriters^  as  far  as  their  fubfcrip- 
<<  tions  on  the  fame,  and  payment  of  the  lofs  being  agreed  to 
<<  be  made  in  one  months  as  cuftomary,  it  is  agreed>  on  fuch  pay- 
*<  ment  being  made,  to  alTign  all  right  of  recovery,  compenfa- 
«•  tion,  &c.  to  H.  r.,  jr.  D,  and  T.  R.  for  the  benefit  of,"  &c. 
And  the  defendant  figned  the  following  agreement :  <<  In  con- 
*<  fideration  of  the  underwriters  having  accepted  an  abandon- 
<<  ment  of  the  fhip  Thejeus^  &c.  and  having  agreed  to  pay  a  total 
«*  lofs  thereon,  I  do  hereby  promife,  on  payment  of  the  fanfte,  to 
<<  make  over  to  them  or  their  affigns,  at  their  expence,  an  affign* 
^<  ment,  in  a  reafonable  and  proper  form,  of  their  intereft  and 
•'  proportion  of  the  fame.  Thomas  Rowcroft^*  No  aflignment 
has  been  executed  either  of  (hip  or  freight.  The  defendant 
has  received  the  freight,  and  has  been  called  upon  by  the 
plaincifF  to  make  an  aflignment  for  his  benefit  according  to  the 
abovementioned  indorfement  on  the  policy  on  freight :  but  the 
underwriters  on  the  Jbip  inGd  that  they  are  entitled  to  tlie 
freight,  and  have  given  the  defendant  notice  of  fuch  claim  \ 
and  he  therefore  does  not  think  himfelf  juftified  in  paymg  the 

piaintiff  without  the  fanAion  of  the  court. 

» 

It  is  obfervable  from  this  ftatement  that  the  intention  of  the 
parties  here  was  to  procure  a  decifion  of  the  court  upon  the  ge- 
neral quedion,  whether  the  underwriters  on  (hip  or  freight  were 
entitled  to  what  may  be  deemed  the  falvage  on  the  freight :  and  it 
was  fo  confidered  at  the  bar  on  the  (irft  argument,  treating  the  - 
defendant  as  a  mere  ftakeholder,  and  the  queftion  as  being  in 
truth  between  the  underwriters  on  the  Jhip  and  thofe  on  the 
freight.  But  at  the  recommendation  of  the  court,  the  fecond 
argument  was  narrowed  to  the  conGderatipn  of  the  queftion 
upon  the  fpecific  agreement  betweeri  the  plaintiff  and  the  defend- 
ant :  and  on  this  ground  alone  the  cafe  was  ultimately  decided. 
The  defendant's  counfel  were  of  courfe  to  contend  as  to  the 
general  queftion,  that  the  underwriters  on  (hip  were  entitled 
to  the  earnings  of  the  ftiip :  but 

'  Iibrd  Ellenhorough  faid,  ^  If  the  rights  of  the  refpedive  fets 
of  underwriters  on  the  (hips  and  on  the  freight  claihed  in  this 
cafe,  and  if  it  had  been  a  queftion  of  priority  between  the  two, 

Whp  were  litigati^ig  for  payment  out  of  the  fame  fund,  I  (hould 

•   '  .... 
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have  gone  with  the  defendant's  counfel  in  a  great  pnt  of  their  chap. 
argument ;  but  here  the  litigation  is  by  one  of  the  fets  of  un- 
derwriters with  the  afliiredi  who  has  made  a  fpectfic  contrad^ 
with  each  of  them^  hj  which  he  muft  be  bound.  And  there- 
fore, b  my  prefent  view  of  the  fubje£l,  the  right  of  property  itt 
the  fubjeA-matter  may  be  in  the  underwriters  on  the  Qxipf  and 
yet  the  defendant  may  be  liable  to  the  underwriter  on  the  freight 
in  this  a&ion.  The  plaintiff  contrafted  with  the  defendant  to 
infure  his  freight ;  an  event  happened  which  entitled  hii»  to 
abandon  it  to  the  plaintiff:  the  plaintiff  accepted  the  abandon- 
menty  and  has  paid  the  defendant  as  for  a  total  lofs  of  the 
freight.  The  defendant  has  fince  received  the  freight ;  and  yet 
he  refufes  to  pay  it  over  to  the  plaintiff  in  paifuance  of  bis 
undertaking.  To  be  fore  he  is  liable.**  Judgment  f^  the 
plaintiff. 

In  the  very  fame  term  {Trinity^  the  43d  George  IIL)  a  fpeciai  Leathtm, 
cafci  the  &ds  of  which  were  fubftantially  the  fame,  received  a  ^^^^ 
fimilar  decifion.    The  declaration  in  that  cafe  was  merely  for  3  ^<''** 
money  had  and  received  to  the  ufe  of  the  plaintiff's  teftatort  V  *    '^ 
who  had  been  an  underwriter  on  freight  of  the  (hip  Manehejlir. 
The  court  took  time  to  confider  of  the  point,  and  then  l4ord 
Alvanlej  faid,    <<  We  have  enquired  into  the  circumftances  of 
the  cafe  lately  decided  {Tbompfin  v.  Rovwroft)  in  the  King's 
Bench,  upon  the  fame  fubjed,  and  find  they  do  not  materially 
difier  from  the  prefent.     Here  the  affured,  in  confideration  of 
being  paid  for  a  total  lofs  upon  the  (hip,  agreed  to  alSgn  over 
all  their  right  and  intereft  in  the  ihip :  after  which  they  agreed 
with  the  underwriters  on  freight,  in  confideration  of  being  paid 
a  total  lofs  of  the  freight,  to  aflign  over  to  them,  "  a/l  their  right 
end  title  to  all  future  benefit  that  might  occur  thereafter,  ex- 
cept as  infurers  therein.''   The  (hip  having  arrived  and  earned 
freight,  the   defendants,  who  are  the  affured,   received  the 
whole,  as    if  they  had  never  abandoned:  and  the  queftion 
now  is,  whether,  in  an  a^ion  for   money  had  and  received 
to  their  ufe,  the  underwriters  or  frdghters  are  not  entitled  to 
demand  what  the  affured    have    received  ?      The  court  of 
King's  Bench,  in  deciding  the  cafe  before  them,  were  of  opi- 
nion, that  the  affured  had  bound  themfelves  to  account  to  the 
underwriters  on  freight  for  all  the  freight  they  might  rcceir e  : 

T  4  but 
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bat  in  giving  judgment  thry  exprefsly  declared^  that  they  dli  mi 
intend  to  divide  the  queftion  between  the  undemvriters  on  the  Jbip 
and  the  underwriters  on  the  freight.  Wejball  take  the  fame  eourfe  / 
und  thot^gb  the  cafe  has  been  argued  as  if  it  were  a  queftion  between 
i^e  twofets  of  underwriters^  mft  defire  not  to  be  underftood  as  giving 
an  ppinioH  ufmnfuch  a  cafi.  We  only  determine  that  the  defend- 
ants have  nude  themfelves  refponfible  to  the  plaintiffs,  in  this 
form  of  ^Qion,  for  the  freight  wluch  they  have  received.  Judg- 
i^ient  for  the  plaintiffs-  r  * 

In  the  next  cafe  which  came  before  the  Court,  the  general 
queftion  could  hardly  fail  to  be  difcufied,  efpecially  as  the 
Court  itfelf,  at  the  clofe  of  the  firft  argument,  delired  that  the 
fpcond  might  be  confined  to  the  con&deration  of  the  effcd  of 
an  abandonment  of  a  (hip '  upon  the  right ,  t^  the  accruing 
freight* 

if<pirtliy         It  was  an  aAion  brought  on  a  policy  of  infurance  on  freight 
"^Vw*"     of  the  feip  Thomas^  upon  a  voyage  at  and  from  Riga  to  Cha-  • 
5  Eaft*t  R.    tham%  &c.     At  the  trial,  before  Lord  Ellenborough,  a  verdidi  was 
^?*'  found  for  the  plaintiffs  for  200/,  fubje£i  to  the  opinion  of  the 

Court  on  the  following  cafe-  That  the  plaintiffs,  being  owners 
of  the  (hip,  chartered  her  to  Thorntons  and  Smailey^  for  the  voy- 
age infured,  for  which  freight  was  to  be  paid  in  certain  propor* 
tions  (reftraints  of  princes  and  rulers  during  the  voyage  except- 
ed).  On  the  (hip's  arival  at  Riga^  (he  was  fupplied  with  a  car- 
go, and  neariy  the  whole  thereof  had  been  taken  on  board,  when 
an  embargo  {November  i9i^co)  was  laid  on  all  the  Britifh  (hipping 
iin  the  port  of  Riga.  The  cafe  then  ftates  the  relanding  of  the 
cargo,  the  abandonment  to  the  underwriters  on  freight  on  the 
I  ith  January  180T,  of  their  intereft  in  the  freight ^  and  demanded  a 
total  lofs.  And  on  the  fame  day  they  abandoned  thefbip  to  the  un- 
derwriters  onfbip.  The  cafe  further  (lates  the  reftoration  of  the  (hip 
by  RuJJia,  the  reloading  of  the  (hip,  and  the  earning  of  the  freight, 
wtiich  was  paid  by  the  freighters  to  the  agent  for  the  underwriters  on 
/(/^,undccan  indemnity  from  them  againft  any  claims  which  might 
be  made  thereto,  either  by  the  plaintiffs  or  by  the  underwriters 
on  freight.  The  plaintiffs, had  duly  afligned  over  by -indenture, 
in  February  i8ci,  the  fliip  Thomas^^n^  all  the  intert(V,  property, 

claimj 
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claiaii  or  demand  of  the  plaintiffs  in,  to»  or  out  of  the  faid  (hip  chap. 
and  her  appurtenances  to  tiiro  perfons,  in  tnift  for  all  the  under»       ^^' 
writers  on  thejbip. 

After  two  arguments^  and  time  taken  to  deliberate.  Lord 
EUeniorwgit  Chief  Jufticei  delirered  the  judgment  of  the 
Court. — <<  The  novelty  of  the  queftion  in  this  cafe,  the  value  of 
the  property,  and  the  extent  to  which  fome  of  the  principles  laid 
down  in  the  argument  feemed  to  lead,  made  us  dcfirous  of  every 
information  on  the  different  points  which  might  arife  between 
the  feveral  parties  Interefted,  before  we  came  to  our  deciGon;  and, 
therefore,  we  wifh^d  for  a  fecond  argument  on  the  tSc&,  of  an 
aband<mment  of  the  ihip  on  the  accruing  freight.  If  the  quef- 
tion which  arifes  upon  this  cafe  be  (tripped  of  extraneous  cir* 
cumftances,  it  appears  to  refolve  itfelf  into  this  Gngle  pointy 
Whether  the  freight  have  been  in  this  cafe  loft  or  not  ?  If  the 
fa£k  be  merely  looked  at,  freight  in  the  events  which  have  hap« 
pened  has  not  been  loft,  but  has  been  fully  and  entirely  earned 
and  received  by,  or  on  behalf  of  the  plaintifi^s,  the  aflured  t  and  if 
fo,  no  lofs  can  be  properly  demandable  from  the  underwriters 
on  freight,  who  merely  infure  againft  the  lofs  of  that  particular 

fubjedl  by  the  aflured.     But  if  it  have,  or  can  be,  in  any  other 
manner  or  fenfe,  loft  to  the  owners  of  the  ftiip,  it  has  be- 

come   fo  loft  to  them,   not  by  means  of  the  perils  infured 

againft,    but   by  means  of  an  abandonment  of  the  fbtp^  nvbifh 

abandonment   vtas  the  aB  of  the  ajfured  tbemfelves^   and   with 

which,  therefore,  and  the  confequences  thereof,  the   under* 

writers  on  freight  have  no  concern.     It  appears  co  us,  there* 

fore,  that  qudcuuque  vid  datdf  that  is,  whether  there  has  been 

no  lofs  at  all  of  freight,  or  being  fuch,  it  has  been  a  lofs  only 

occafioned  by  the  %Q,  of  the  aflured  themfelves,    that  they  are 

not  entitled  to  recover.    There  muft,  therefore,  be  a  judgment 

of  nonfuit'\ 

It  is  very  clear,  I  conceive,  from  this  judgment,  what  was  the 
leaning  of  the  learned  judges  of  the  Court  of  King's  Bench 
upon  the  great  queftion.  This  is  more  apparent  frpm  what  pafled-  S|>''P^ 
in  a  fubfequent  cafe,  when  Lord  Ellenboraugh^  in  the  courfe  of  7  Bsft't  R  * 
the  argument  at  the^bar,  faid,  that  he  felt  great  difficulty  in  faying  l^ 

that 


234 


OF   ABANDONMENT. 


CHAP,  that  after  an  abandonment  of  a  (Up  hj  the  ovner  to  the  under* 
IX.  writers  enjhip,  he  could  abandon  the  freight  nvhicb  famed  Ufot' 
low  the  property  in  thefbip^  being  the  earnings  made  by  the  fub* 
fequent  ufe  of  that,  which  was  then  become  the  property  of  others^ 
'  to  another  fet  of  underwriter^ :  and  if  he  could  not,  then  it 
might  be  confidered,  that  having  nothing  of  his  own  to  abandon 
to  the  underwriters  on  freight,  it  was  the  fame  as  if  there  had 
been  no  abandonment,  in  which  cafe  the  plaintiff  (who  had  been 
one  of  the  underwriters  on  freight)  could  not  recover  the  freight 
from  the  owner.  To  tliis  opinion  Mr.  Juftiee  Lmvrence  feemed 
to  incline,  and  probably^  if  the  circumflances  of  that  cafe  would 
;  have  admitted  it,  we  (hould  have  arrived  at  a  clear  and  explicit 
Judgment  on  this  very  important  point  between  the  two  different 
fets  of  underwriters ;  or  in  other  words,  whether  the  owner  of  the 
fliip  can  effe£tua]ly  abandon  to  the  underwriters  on  freight^  the 
freight  which  the  fliip  may  earn  after  the  abandonment  of  the 
(hip  has  been  made  alfo  to  the  underwriters  upon  it.  But  Mr. 
Juftiee  Le  Blanc  obferved,  and  this  was  agreed  to  by  the  counfel 
on  both  fides,  that  the  only  queftion  raifed  for  the  confideration 
of  the  Court,  by  the  cafe  rcfervcd,  was,  whether  the  defendant 
(the  owner)  were  entitled  to  make  any,  and  what  deduAions  out 
of  the  freight,  it  being  affumed^  that  he  was  liable,  in  the  firlt 
inftance,  to  pay  the  freight  over  to  the  plaintiff.  It  became  the 
more  ncceffary  to  fettle  this  point  of  the  deduflions  which  might 
lawfully  be  made  from  the  freight,  becaufe  neither  of  the  former 
cafes  of  Tbompfon  v.  Rowcrofi^  (ante,  p.  228.)  nor  Leatham  v. 
Terry^  {ante^  p.  23^.)  had  given  any  clear  opinion  upon  it.    Lord 

•^  ^**>  S^  JSllenhrough,  upon  a  fuggeftion  made  by  the  defendant's  counfel 
at  the  clofe  of  the  dccifion  of  the  former  cafe  of  Thompfon  v. 
Rowcrofi^  rather  inclining  to  think  that  the  wages,  provifions,  &c. 
were  to  fall  on  the  owner  of  the  (hip,  or  the  underwriters  m 

Fuu!  4*5.  ^P  •'  '°  *^  '^"^'^  ^^^^  *^  C^"'^  ^^^  'nade  to  fay,  that  the  under- 
writers on  freight  were  to  contribute  proportionally  to  the  expencc 
of  bringing  the  cargo  home. 

In  the  cafe  of  Sharp  v.  Gladfionei,  the  owner  claimed  (o  have 
paid  the, following  charges  upon  the  fliip  and  freight,  a  propor- 
tion  of  which  he  defired  to  dedud  from  the  net  proceeds  of  the 
freight  received  by  him : 

fxpence^ 
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Expences  of  the  ihip  and  crew  at  PeUr/burgh  and  _ 

Elfineur^  inclttdiog  port  charges  and  the  ez-^ 
pences  of  ihipping  the  cargo  on  which  the 

freight  has  been  paid  -  -  jC3^5'  '4    ^ 

infurance  on  the  fame  *  •  9  19    6 

Wages  of)  and  provifions  for  the  matter,  mate^ 
and  feameni  from  the  time  they  were  liberated 
in  Rujj^a  till  difcharged  in  England^  being  four 
months         •  *  •  •  223     6  it 

Charges  paid  at  Liverpool  on  fliip  and  cargo  91   16     5 

Infurance  on  (hip  home  3000A  at  4  guineas^  lefs 

returns  -  •  -  -  90     2    o 

Wages  to  the  mafter  and  crew  during  their  de- 
tention in  Rujjjia^  being  fix  months  «  270  o  o 
Diminution  in  the  value  of  the  ihip  and  tackle, 
by  wear  and  tear,  on  the  voyage  home,  (be  be^ 
ing  then  employed  for  the  benefit  of  thofe  in« 
terefted  in  the  freight                 -            -            300    o    o 

Lord  Elknhrough^  after  premifing  that  no  queftion  arofe  here 
*  between  the  two  fets  of  underwriters,  faid,  that  the  underwri- 
ters on  freight,  to  whom  it  has  been  abandoned,  having  paid  as 
for  a  total  lofs,  are  entitled  to  the  benefit  of  falvage,  and  the  net 
fdlvage  is  that  which  remains  of  thefubjeB  matter ^  after  payment  of 
the  expences  of  faving  it.  After  the  abandonment,  the  afiured 
was  to  be  confidered  as  the  agent  of  both  fets  of  underwnters, 
and  he  laid  out  what  was  neceflary  for  the  benefit  of  the  whole 
concern,  without  applying  the  feveral  proportions  to  each,  at  the 
time,  for  their  feparate  interefts.  But  each  fet  of  underwriters 
i^  entitled  to  havt  their  refpe£live  falvage  fubje£l  to  the  deduc- 
tions applicable  to  each.  With  refpe£t,  then,  to  the  particular 
items,  the  charges  paid  at  Liverpool  are  to  be  (truck  out ;  and  fo 
is  the  infurance  on  rhe  (hip,  which  can  be  no  charg<^  on  the 
freight  \  and  fo  muft  the  lail  item  of  diminution  of  the  value  of 
the  body  of  the  (hip  and  tackle  by  wear  and  tear.  The  remain- 
ing items  muft  be  confidered  as  fo  many  dedudions  from  the 
falvage,  which  muft  be  apportioned  according  to  the  refpedive 
interefts  of  the  two  fets  of  underwriters  in  the  judgment  of  the 
arbitrators  to  whom  it  is  agreed  to  refer  the  amount.  The  ex- 
pence  of  putting  the  cargo  on  board  was  certainly  altogether  for 
the  benefit  of  (he  underwriters  on  freight ;  and  the  expences  at 

Peterlburgb 
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CHAP.  Peterjburgh  and  Elfineur  muft  be  apportioned.  Then  his  Lord« 
^^'  fliip  faid,  <<  as  to  the  general  queftion,  whether  an  abandonment 
could  be  made  to  the  underwriters  on  freight,  after  an  aban- 
donment to  the  underwriters  on  ihip,  I  beg  to  be  underflood 
as  giving  no  opinion :  and  with  refpe£t  to  that,  this  not  being 
the  cafe  of  a  charttrid  but  of  a  fieking  or  general  (hipi  a  diftinc- 
tion  may  arife." 

Kcr  ▼.  The  queftion  has  once  more  occurred  upon  Cmilar  fa6^8  to 

9  £1^378.  ^^^^  already  dated  ;  and  the  parties  agreed  to  take  no  advantage 
of  form  on  either  fide,  but  to  reft  on  the  merits.  But  the  Court 
faid,  this  agreement  of  the  parties  could  not  alter  the  cafe,  nor 
bind  the  Court  to  give  judgment  on  the  merits,  when  there  ap« 
peared  to  be  a  clear  objed^ion  to  the  adlion  itfelf.  The  objec- 
tion to  the  decifion  of  this  cafe  upon  the  merits  was,  that  the 
money  had  been  paid  over  to  a  truftee,  to  hold  for  the  party  en« 
^  titled ;  and  the  a£lion  for  money  had  and  received  was  brought^ 
not  againft  the  truftee  or  ftakeholder^  but  againft  the  original 
party. 

Thus,  as  far  as  the  deciCons  have  a£iually  gone,  the  queftion 
may  ftill,  and,  indeed,  thefe  laft  decifions  require  that  it  Ihould, 
be  confidered  as  open,  although,  as  far  as  opinions  oiay  he  col- 
le£led  from  obfervations  thrown  out  in  the  courfe  of  argumentji 
the  inclination  of  the  Court  fcems  to  be  in  favour  of  the  under- 
writers onjbip. 

ch.4.p.'9».  From  what  was  faid  in  a  former  chapter,  and  from  the  cafes 
recited,  it  will  appear,  that  in  wager  policies,  it  was  ufual  ta 
fet  up  a  total  lofs  between  third  perfons,  for  the  purpofe  of 
their  wager,  though  in  fad  the  fiiip  was  fafe,  and  rcftored  to 
the  owner.  But  in  fome  of  thefe  cafes  the  lafs  was  held  not 
to  be  total;  and  as  in  moft  of  them  general  verdifls  were  given, 
and  no  report  of  the  judge's  direction  is  to  be  found,  it  is  now 
impoiTible  to  determine  upon  what  grounds  the  decifions  turned. 
As  has  been  truly  faid,  however,  thefe  queftions  never  can  arife 
again,  becaufe  they  originated  from  wager  policies,  which  are 
now  prohibited  by  law.  But  as  the  cafe  of  Pole  v.  Fitzgerald 
was  one  of  thofe,  in  which  the  majority  of  the  Judges,  aD.d  the 
lipufe  of  Lords  held,  that  chp.ugh  the  ibi{^  might  b^  4^cme4  loft 


OF   ABANDONMENT.  237 

for  a  time ;  yet  as  (he  was  afterwards  recovered,  the  crent  of  a  C  H  A  p. 
total  lofs  had  not  finally  happened,  according  to  the  conftru£tion     '  '^* 
of  the  wager ;  and  as  it  has  frequently  occurred  in  the  courfe  of 
our  enquiriesi  it  may  be  proper  to  give  a  fhort  account  of  it  in 
this  place  (^i). 

It  was  an  adion  on  a  policy  of  infurance  on  the  ihip  Good^  FitsgenU 
felhv)  privateer,  at  and  from  Jamaica,  to  any  ports  and  places  ^'g^^jjo, 
where  and  whatfoeveri  at  fea  or  (hore,  a  cruiGng  from  place  to  Pari.  Care«, 
place,  for  and   during  the  term  and  fpace  of  four  calendar  I^I;s.1c.' 
months;  the  (hip  was  valued  at  looo/.  ivitbout further  account^ 
and  free  from  average.      The  defendant  in  1744  had  fubfcribed 
100/.  and  the  plaintiff  declared  for  a  total  lofs  of  the  voyage  by 
%  mutiny  of  the  men. 

The  caufe  came  on  to  be  tried  at  Guildhall  before  the  Lord 
Chief  Juftice  Lee^  when  a  fpecial  verdi£i  was  found,  dating. 
That  the  defendant  had  fubfcribed  the  policy  dated  in  the  de- 
claration :  that  the  Goodfellow  was  an  Englijb  privateer,  duly 
commiflioned  ;  was  fafe  al  Jamaica  on  the  J4th  of  June  1 744, 
and  failed  from  thence  the  fame  day:  that  on  the  lothof  July 
1744,  (he  took  a  French  prize  of  the  value  of  4,200/.  fterling :  ^ 

that  afterwards  the  faid  (hip  was  failing  on  her  cruife,  for  a  port 
or  place  called  the  River  of  Dogs,  to  fetch  water  j  and  while  flic  • 
was  fo  failing  towards  the  River  g/"  DcgSj  and  within  the  four 
months  mentioned  in  the  policy,  the  crew  mutinied  againft  the 
captain  and  his  officers  ;  and  by  force  carried  the  faid  (hip  againft 
the  will  of  the  captain  and  officers,  who  could  not  refift,  to 
Jamaica  :  and  before  her  arrival  there,  caufelefsly,  againft  the 
confent  of  the  faid  captain,  fcrized  the  boat,  fire-arms,  and  cut- 
laiTes,  carried  off  the  fame,  and  deferted  the  privateer,  by  which 
the  voyage  and  cruize  were  totally  prevented  and  loft  for  the  re- 
mainder of  the  four  months :  that  the  (hip  arrived  at  Jamaica^ 
and  was  there  in  good  fafery  at  and  after  the  end  of  the  four 
months  j  but  was  prevented  by  the  mutiny  and  defertion,  from 
further  purfuing  her  cruife:  that  the  perfon  infured  had  intereft 
in  the  (hip  to  the  amount  of  tlie  fum  infured. 

(«)  A  wtrj  full  and  iccuraCe  report  of  the  judgment  given  in  the  Exchequer-chamber 
hj  Lord  Chief  Juftice  mifet  nay  be  feen  in  Mr.  Vurnford*i  admiiible  ediCiJii  of  ihat 
kmed  jttd^*»  own  MS.  No<ef,  641. 

This 
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This  cafe  was  argued  in  the  King's  Bench,  and  judgment  was 

given  far  the  plaintiflF.      Upon  a  writ  of  error,  the  G)urt  of 

Exchequer  Chamber  unanimoufljr  reverfed  that  judgment.     The 

Houfe  of  Lords  afterwards  confirmed  the  judgment  of  reverfal, 

being  of  opinion,  with  the  majority  of  the  judges,  that  the  in* 

furcr,  being,  by  the  terms  of  the  policy,  free  from  ail  average, 

the  phintiiF could  not  be  entitled  to  recover  but  in  cafe  of  a  total 

lofs ;  and  the  (hip  being  found,  by  the  fpecial  verdi£l,  to  be  in 

good  fafety,  at  her  proper  port,  at  and  after  the  end  of  the  four 

months,  for  which  the  infurance  was  made,  there  cou|d  be  no 

VUe  »tt'e»    ^f^*    The  counfel  for  the  plaintiff  cited  many  cafes,  in  which 

%Bna  ^^*    ^^^  plaintiffs  had  judgment  for  a  total  lofs,  although  the  {hip# 

x2o*»  remained  in  being  s  moftof  which  have  already  been  referred  to 

in  the  chapter  upon  capture.      But  thofe  cafes, were  abfolutely 

denied  by  the  other  fide  ;  or,  if  admitted  at  all,  it  was  infifted. 

Seethe  In-    that  thcy  made  for  the  defendant.     This  circumftance,  among 

7ub  fini^"     many  others,  ftated  in  the  introduftion  of  this  work,  ferves  to 

evince  the  great  fuperioriry  which  the  modern  pra£iice  of  our 

courts,  in  matters  of  infurance,  has  over  the  ancient. 

CMorLfw,  ^°  many  of  the  maritime  countries  on  the  continent  of  Europe, 
S4.  lit.  Id-  the  time,  within  which  tht  abandonment  muft  be  made,  is  fixed 
UL4IL  by  pofitive  regulation.  Thus  in  i^Ir/i^rif,  it  is  ordained,  that  all 
cefEons  or  abandonments,  as  well  as  demands  in  virtue  of  the 
policy,  {hall  be  made  as  follows :  In  fix  weeks,  for  loffes  happen- 
ing on  the  coafts  of  the  country,  where  the  infurance  was  made: 
in  three  months,  in  other  provinces  of  our  kingdom :  in  four 
months,  on  the  coaft  of  Holland^  Flanders^  and  England:  in  a 
year,  in  Spain^  Italy\  Portttgal^  Barbary^  Mufcovy^  Norway  :  and 
in  two  years,  for  the  coaft  of  America^  the  Brafibt  Guinea^  and 
other  dlftant  countries.  When  thefe  terms  are  elapfed,  the  de- 
mands of  the  affured  (hall  not  afterwards  be  admitted.  In  cafes 
of  detention,  the  fame  ordinance  provides,  that  the  abandonment 
(hall  not  be  made  before  fix  months,  if  it  happen  in  Eurcpe  or 
Barbary.  If  in  a  more  diftant  country,  in  a  year  ;  both  to  cam« 
mence  from  the  day  of  the  notifying  this  detention  to  the  in- 
Art.  49.       furers.   A  fimilar  regulation  to  that  laft  mentioned  is  to  be  fouiMl 
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In  the  law  of  England  till  lately  wc  had  no  linaitatioa  of  time, 
with  rcfpeft  to  abandonment,  at  lead  that  I  was  able  to  find  s 
and  Il!>elieve  that  none  fuch  exifted.  But  from  what^has  been 
faid  in  the  preceding  part  of  this  chapter,  it  would  appear,  that 
the  infured  has  a  right  to  call  upon  the  underwriter  for  a  total 
lofs,  and  of  courfe  to  abandon,  as  foon  as  he  hears  of  fuch  a  ca- 
lamity having  happened,  his  claim  to  an  indemnity  not  hzin^  at 
all  fufpended  by  the  chance  of  a  future  recovery  of  part  of  the 
property  loft :  becaufe,  by  the  abandonment,  that  chance  de- 
volves upon  the  underwriter,  by  which  means  the  intention  of 
the  contradling  parties  is  fully  anfwered,  and  complete  juftice  is 
done. 

In  a  modem  decifion  it  has  been  held  by  the  Court  of  King's  Mhcheii  v. 
Bench,  that  as  foon  as  the  infured  receive  accounts  of  fuch  a  1^^;*^^'* 
lofs  as  entitles  them  to  abandon,  they  muft,  in  the  firft  inftance, 
make  their  eIe£lion  whether  they  will  abandon  or  not :  and  if 
they  abandon,  they  muft  give  the  underwriters  notice  in  a  rea« 
,  fonable  time,  otherwife  they  waive  their  right  to  abandon,  and 
can  never  afterwards  recover  for  a  total  lofs.  This  determiua- 
tion  was  certainly  equitable  and  juft  ;  for  otherwife  it  was  im« 
poffible  to  fay,  at  what  time  the  refponfibility  of  the  underwriter 
was  to  end,  they  would  be  liable  to  be  called  upon  to  contribute 
at  any  indefinite  period,  and  a  great  deal  of  uncertainty  would 
be  introduced  into  this  fyftem  of  law. 

In  a  ftill  more  recent  cafe,  the  do£lrine  laid  down  by  the  Court 
in  Miubell  v.  Edie,  as  to  the  obligation  upon  the  aflured  to  make 
his  eledion,  whether  he  will  abandon  or  not,  was  adopted  and 
confirmed. 

Cafe  on  a  policy  of  aiTurance  on  linen  on  board  the  Amphitrite^  AWmM  n 
at  and  from  London  to  Jamaica.  otiiidhau' 

Sittings  lA 

The  Amphttrite  was  taken  hyz  French  privateer  within  a  few  fj-^J*^'' 
leagues  of  Jamaica.  Part  of  the  property  infured  was  plundered 
and  taken  out  of  the  (hip.  The  captain,  boatfwain,  and  all  but 
feven  men,  were  taken  out  of  her:  a  fortnight  after  (he  was 
captured,  as  the  captors  were  making  their  way  to  America  ;  the 
fliip  with  the  remainder  of  her  cargo  was  retaken  by  an  Englijb 
frigate^  and  taken  under  a  prize  maftcr  to  Antigua.     The  (hip 

and 
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and  cargo  were  both  fold  under  a  decree  of  the  Vice  Admiralty 
Court  of  Antigua^  by  a  prize  agent,  who  received  the  proceeds, 
and  was  to  pay  them  over  to  the  concerned,  upon  payment  of 
one-eighth  falvage  purfuant  to  the  laft  prize  a£l. 

The  capture  and  recapture  were  entered  at  Lhj^^^  on  the 
15th  of  February  ij^^  \  but  it  was  not  known  where  the  ihip 
was  carried  till  the  30th  of  Marcb^  when  a  letter  was  receiTcd  at 
LloycPtf  addrefled  to  the  owners  and  freighters  and  underwriters 
on  ihip  jintphitrite  and  cargo,  from  the  judge  of  the  Vice  Admi- 
ralty Court  of  Antigua^  informing  them  of  the  arrival  and  (ale  of 
ihip  and  cargo  under  a  decree  of  the  Court,  and  defiring  to  have 
fome  agent  appointed  to  remit  the  proceeds  to  England,    Powers 
of  attorney  were  fent  out  in  April  by  the  aflured  for  this  pur* 
pofe ;   and  the  proceeds  were  deCred  to  be  remitted,  to  the  bank« 
ing*houfe  of  Smithy  Payne^  and  Smithy  one  of  which  gentlemen 
was  agent  to  the  aflured.     The  defendant  was  acquainted  in 
April  of  the  lofs,  but  no  abandonment  was  proved  to  have  b«en 
made  till  Augufi^  near  four  months  after  Mr.  Payne^  who  was  the 
plahitiiPs  agent,  had  fent  out  the  power  of  attorney.    On  the 
part  of  the  plaintiflT,  it  was  contended  that,  admitting  there  was 
no  abandonment,  in  this  cafe  the  property  having  been  abfolutely 
fold  and  converted  into  money,  before  the  parties  knew  where 
the  (hip  was  taken  to,  the  lofs  was  abfolutely  total  in  its  nature  ^ 
and  therefore  there  was  no  occafioii  for  an  abandonment. 

Lord  Kenyan,  though  he  did  not  give  any  decided  opinion  upon 

this  point,  inclined  to  think,  **  that  an  abandonment  was  necef« 

fary  ;  and  that  the  cafe  was  the  fame  as  if  the  propeny  had  re* 

lyain^d  in  fpecie  at  Antigua,  and   had  not  been  fold  {a}^     That 

the  aflured  is  not  bound  to  abandon  in  any  cafe  ;  and  might,  in 

cafe  the  fales  had  been  very  advantageous,  have  taken  the  benefit 

of  them  in  the  fame  manner  as  they  might  have  retained  thie 

9t  Mfo        property,  if  it  had  remained  in  fpecie.    Btdt  the  ajfured  mu/lmahe  ^ 

ru^R^^J'  ^^  eleBicn  fpeedily,  nvhether  he  ivill  abandon  or  not,  and  put  the 

Ixch.  Ahur.  underwriter  into  a  fftuatton  to  dc  all  that  is  necejfary  for  the  preferva- 

7  E^V^*    ^*^^  ^f  *f>^  P^'^P^^Ji  whether  fold  or  unfold.      He  cannot  lie  by  and 
aad  Bnkcr 

^'t^l^^i  C'^  ^"  ^^  ^^  ^^  Hodnfon  and  mother  v.  Blafikifton»  Sittings  after  Hibry  Teim^ 

Jicc!aatJ^    jg  Geo,  III,  in  the  King's  Bench,  it  was  heW,  that  a  notice  o)  abandonment  wai  ne- 
p.  M3.     *     cefTary,  though  the  iliip  and  cargo  had  been  fold  and  converted  Imo  mofley  when  the 
Bctice  of  the  loft  wti  tcctltedr 
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treat  the  lofs  as  an  average  lofs^  and  take  meafures  for  the  recovery  g^  C  H  a  P. 
it,  without  communicating  that  faR  to  the  underwriters ^  and  letting   y    . 
them  know  that  the  property  is  abandoned  to  them!^  See  airo 

Parmetcr ' 

Verdifl  for  plaintiflF,  fubje£l  to  aa  account  is  for  an  average   hunce^f 

lofs*  Sittings  a^- 

tcr  Mich. 

But  if  the  infuredy  hearing  that  his  (hip  is  much  difabled  and 
has  put  into  port  to  rrpair,  cxprefs  his  defire  to  the  underwriters   Neinlf/^ 
to  abandon,  and  be  difluaded  from  it  by  them,  and  they  order  aTermftrf. 
the  repairs  to  be  made  ;  they  arc  liable  to  the  oVncr  for  all  the  *^^'* 
fubfequent  damage  occafioned  by  that  refufal,  though  it  (hould 
amount  to  the  whole  fum  ififured.     Becaufe  the  reafon  why  no« 
tice  of  abandonment  is  deemed  neceflary,  is  to  prevent  furprize 
or  fraud  upon  the  underwriter  :  but  in  the  cafe  put,  they  havcg 
by  their  own  a£i,  fupcrfeded  the  neceflity  of  notice. 

We  have  thus  taken  a  view,  in  this  and  the  eight  preceding 
chapters,  of  the  nature  of  that  inftrument  by  which  the  contra^ 
of  infurance  is  eflFe£led ;  and  of  the  different  modes,  by  which  it 
may  be  conllrued  :  we  have  treated  of  the  various  lofTcs,  to  which 
the  underwriter  fubje£Ls  himfclf  by  that  contract ;  we  have 
fliewn,  when  the  lofTes  are  to  be  cpnfidered  as  partial,  when  as 
total;  and  in  what  cafes,  and  under  what  circumilances,  the  in- 
iured  (hall  be  allowed  to  abandon  to  the  underwriter.  The 
courfe  of  our  inquiry  now  naturally  leads  us  to  obferve,  in  what 
indanccs  the  infurer  is  difchar|;cd  from  any  refponfibility  \  either 
on  account  of  the  contra£k  being  void,  from  its  commencement, 
by  reafon  of  fome  radical  defe£i ;  or  becaufe  the  infured  has 
failed  to  perform  fome  of  thofe  conditions,  neceffary  to  be  fuU 
£lled  on  liidput,  i>cfcMre  he  ican  call  u|>o&  the  infurer /or  au  in-  ' 
Mfluutiy. 
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CHAPTER  THE  TENTH. 


Of  Fraud  in  Policies. 


IN  treating  of  thofe  caufes,  which  make  policies  void  from  the 
beginning,  or  in  •  other  words»   which  abfolutely  annul  the 
contrad,  it  will  be  proper  in  the  firft  place  to  confider,  how  far 
it  will  be  affeded  by  any  degree  of  fraud.      In  every  contraA 
between  man  and  man,  opennef$  and  fiocerity  are  indifpenfably 
neceflary  to  give  it  its  due  operation  ;  becaufe^  fraud  and  cunning 
once  introduced^  fufpicion  foon  foUowsi  and  all  confidence  and 
good  faith  are  at  an  end.    No  contrail  can  be  good,  unlefs  it  be 
equal ;.  that  is,  neither  fide  muft  have  an  advantage  by  any 
^       means,  of  which  the  other  is  not  aware.    This  being  admitted 
of  contraAs  in  general,  it  holds  with  double  force  in  thofe  of 
infurance ;  becaufe  the  underwriter  computes  his  riik  entirely 
from  the  account  given  by  the  perfon  infured,  and  therefore  it 
460.  Grot!  is  abfolutely  neceflary  to  the  juftice  and  validity  of  thecontrad^ 
d«  jore  beii't,  tjiat  this  account  be  cxzGt  and  complete.      Accordingly  the 
r.  S3.  Puf.  learned  judges  of  our  courts  of  law,  feeling  that  the  very  eflence 
^^^\^    of  infurance  conGfts  in  a  rigid  attention  to  the  piireft  good  faitb^ 
c.  9.  r.  8.      and  the  ftrideft  integrity,  have  conftantly  held  that  it  is  va* 
Aock^'oeft.  cated  and  annulled  by  any  the  leaft  (hadow  of  fraud  or  undue 
concealment. 

After  what  has  been  faid,  it  will  hardly  be  neceflary  to  men- 
tion, that  both  parties,  the  iofurer  and  infured,  are  equsdly  bound 
to  difclofe  circumftances  that  are  within  their  knowledge ;  and 
therefore  if  the  infurer,  at  the  time  he  underwrites,  can  be  proved 
to  have  known  that  the  (hip  was  fafe  arrived,  the  contrail  will 
be  equally  void^  as  if  the  infured  had  concealed  from  him  fome 
accident,  which  had  befallen  the  (hip. 

In  peruGng  the  numerous  cafes  and  decifions,  whicfaj  I  am 
forry  to  fay,  are  to  be  found  in  our  books  under  this  head,  it 
occurred  to  ^me,  that  they  were  liable  to  a  threefold  divlfion : 
1  ft.  The  allegation  of  any  circumlUnceSj  as  faftsi  to  the  under* 
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writer,  which  the  pcrfon  infured  knows  to  be  falfc :  adly,  The  Chap. 

fuppreiBon  of  any  circumftancesi  which  the  infured  knows  to  ,^^l 

exift  I  and  which,  if  known  to  the  undervmter,  might  prevent 

him  from  undertaking  the  rifk  at  all,  or  if  he  did,  might  entitle 

him  to  demand  a  larger  premium :  and,  laftly,  a  mifreprefenra- 

tion.      The  lad  of  thefe,  a  mifreprefentation^  feems  to  fall  under 

the  firft  head,  the  allegniio  faljl  s  and  fo  in  fome  meafure  it  does ; 

becaufe  wherever  a  perfon  knowingly  and  wilfully  mifrcprefcnts  Doogl.  %A7l 

any  thing,  he  aiTerts  a  falfehood.     But  it  was  thought  neceflary 

to  make  a  divifion  for  itfelf ;  becaufe  if  a  material  faA  be  mifre« 

prefented,  though  by  miftake,  the  contraft  is  void>  as  much  as 

if  there  had  been  a£iual  fraud:  for  the  underwriter  has  com- 

puted  his  rifle  upon  information,  which  was  falfe.     Of  each  of 

thefe  in  order* 

N 

Nothing  can  be  fo  clear  a  proof  of  fraud,  as  the  aflertion  of 
the  truth  of  fome  circumftance,  which  the  perfon  afTerting  it 
mud  know  to  be  falfe.  In  our  reporters,  we  do  not  meet  with 
fo  many  cafes  under  this  divilion  of  the  fubje£i,  as  under  the  two 
following:  and  indeed,  from  the  nature  of  the  thing,  it  is  im« 
poffible  we  (hould ;  becaufe  in  fuch  a  cafe,  the  only  queftion  is, 
did  the  infured  aflert  this  to  be  the  truth.  If  he  did,  the  inquiry  ' 
is  at  an  end  ;  becaufe  we  are  now  prefuming  it  to  be  the  afiertioa 
of  a  circumftance  within  his  own  knowledge.  This  being  a 
mere  queftion  of  fad,  is  not  a  fubje£l  for  a  reporter.  But  m 
the  other  cafes,  there  is  greater  room  for  iuTeftigation ;  we  may 
properly  inquire,  for  inftance,  whether  the  infured  was  bound  to 
difclofe  this  fa£i }  whether  the  mifreprefentation  was  in  a  mate- 
rial part ;  and  many  other  iimilar  queftions  of  which  we  (haU 
fee  the  neceffity  hereafter. 

The  few  following  cafes  ^ill  evidently  fhew,  that  oujr  idea  was 
right,  when  we  fuppofed,  that  under  the  head  of  th^  aUegaii$ 
falftj  the  only  inquiry  would  be,  whether  the  pcrfon  infured, 
knowing  the  contrary,  aflerted  a  particular  thing  to  be  true. 

In  a  cafe  before  Lord  Chief  Juftice  Holtf  in  the  reign  of  ^y- 
WiUiatn  and  Mary^  that  learned  judge  held,  that  if  the  goods  3*7 
were  infured  as  the  goods  of  an  Hamburgher,  who  was  an  ally, 
and  the  goods  were,  in  fa£t,  the  goods  of  a  Frenchman^  wh5 
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C  H  A  K   was  an  enemy  5  it  was  a  fraud,  and  that  the  infurancc  was  not 
^'         good. 

R.  bert*  V.  In  another  cafe,  a  letter  being  teceired,  Rating,  that  a  (hip 
Sittipgiti '  failed  from  Jamaica  for  London,  on  the  24th  of  November,  after 
Gutidjiiii  which  an  infurancc  was  made,  and  the  agent  told  the  infurer, 
174*.  that  the  fliip  failed  the  latter  end  of  December ;  this  was  alfo  held 

by  Lord  Chief  Juftice  Lee  to  be  a  fraud,  and  the  defendant  had 
Kiss,  peoei  a  verdid  upon  this  point,  there  being  another  in  the  caufe  not 
^'^*  material  to  be  mentioned  here. 

Wooimer  ▼.       Upou  a  fpecial  cafe  referyed  for  the  opinion  of  the  Court,  the 

3  Burr.        following  circumuanccs  appeared : 

1419- 

3  Black. 

437.  It  was  an  zQ\on  on  the  cafe,  brought  for  the  recovery^  of  a  to- 

tal lofs,  on  a  policy  of  infurancc  made  en  goods  and  merchan. 
*  dizes  on  board  the  (hip  Bona  Forttma,  at  and  from  North  Bergen 
to  any  ports  or  places  whatfoever,  until  her  fafe  arrival  in  London^ 
'  It  was  underwritten  thus  :  **  Warranted  neutral  (hip  and  pro- 
«*  perty."  The  defendant  underwrote  the  policy  for  150/.  The 
defendant  pleaded  the  general  i(rue,  and  paid  into  court  the  pre- 
mium received  by  him  for  the  faid  infurancc.  This  caufe  came 
on  to  be  tried  at  Guildhall  before  Lord  Mansfield;  when  it  was 
admitted,  that  the  plaintiff  had  intereft  on  board  the  (hip  to  a 
large  value,  to  the  amount  of  the  fum  infured.  The  (hip  with 
the  goods  and  merchandizes  fo  loaden,  and  being  on  board  her, 
after  her  departure  from,  North  Bergen,  and  before  her  arrival  in 
London,  proceeding  on  her  voyage  was,  by  the  force  of  winds 
and  ftormy  weather,  wrecked,  caft  away,  and  funk  in  the  feas ; 
and  the  faid  goods  and  merchandizes  were  thergby  wholly  loft. 
It  was  expre&ly  ftated>  <'  that  the  (hip  or  ve(rel,  called  the  Bona 
<<  Fortunay  and  the  property  on  board,  at  and  before  the  time 
«<  (he  was  loft,  were  not  neutral  •property,  as  warranted  by  the 
*«  faid  policy." 

Lord  Mansfield,  and  the  reft  of  the  Court,  were  of  opinion, 
that  it  was  too  clear  a  cafe  to  bear  an  argument.    This  was  no 
'  €oniraB  g  for  there  was  a  falfehood,  in  refpe£l  of  the  condition 
of  the  thing  infured  :  bccaufe  the  plaintiff  infured  neutral  pro- 
perty, and  this  was  not  neutral  property. 

From 
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From  the  preceding  cafe,  we  may  eollcft  this  prinrfple,  .that  Chap. 

a  falfe  afTcrtion  in  a  policy   will  vitiate  the  contraft  ;    even    ^ 

though  the  lofs  happen  in  a  mode  not  afFedled  by  that  falfity. 

Another  obfervation  is  fuggefted  by  the  perufal  of  the  cafe  of 
Woolmer  and  Muilman,  |t  arofe  upon  a  warranty  j  and  the 
learned  judges  declared^  that  the  warranty  being  falfe,  there  was 
no  contract.  Now,  as  we  (hall  fee,  when  we  come  to  the  chap- 
ter on  warranties,  the  general  rule  with  refpeft  to  them  is  this, 
that  the  non-compliance  with  them  does  noc  vacate  the  contradk 
from  the.  beginning  \  but  it  amounts  to  much  the  fame  thing, 
namely,  that  the  infured,  not  having  complied  with  thofe  con« 
ditions,  which  he  has  taken  upon  bimfelf  to  perform,  cannot 
recover  againfl:  the  underwriter. 

But  the  following  anfwer  is  fubmitted,  which,  if  allowed,  will 
reconcile  any  feeming  diflference,  that  arifes  in  the  cafes  upon 
the  fubjeft.  WhereTer  a  man  warrants  a  thing  to  be  truCj 
which,  at  the  time  he  does  fo,  he  muft  unavoidably  know  to  be 
falfe,  it  comes  under  the  allegatiofalfii  and  the  contra£l  is  void, 
as  in  the  cafe  juft  reported.  But  i.f  he  warrant  or  undertake 
that  a  certain  thing  fliall  be  done,  for  inftance,  that  the  fliip  (haU 
fail  with  convoy,  or  on  a  particular  day  %  thele  being  circum« 
ftances  materially  varying  the  rifk,  the  underwriter  (hall  not 
be  refponfible  for  a  lofs,  if  they  are  not  complied  with  :  but  the 
contra£t  is  not  void  from  the  beginning,  nor  does  the  infured 
Incur  any  moral  guilt ;  becaufe  they  do  not  depend  entirely  for 
their  performance  upon  the  will  of  the  perfon  infured,  nor  could 
they  be  within  his  knowledge,  at  the  time  he  entered  into  the 
contra£l. 

A  Ihort  time  after  the  cafe  of  Woolmer  againft  Mullman  had 
been  decided,,  another  very  (imilar  cafe  came  on  at  Gui/Mal/ bc' 
fore  Lord  Mansfield. 

It  was  an  aftion  on  a  policy  of  infurance  on  go^ds  laden  on   r«nMUMleir 
board  fuch  a  fliip,  warranted  a  Portugucze.    The  infurance  was  Dc  Coftt, 
made  during  the  French  war,  when  the  premium  would  have  h'J;  ^"gw. 
been  much  higher  on  an  Engltjb  (hip.     The  plaintiff  gave  partial  ^^•• 
eridence  of  tier  being  a  Portugueze  ;  and  that  (he  was  obliged, 

u  3  oa 


2a6  of  fraud  in.  policies.  .  . 

r 
i, 

on  account  of  perils  of  the  fea,  to  put  into  a  French  port,  by 
which  the  cargo  was  fpoiled.  This  was  admitted  by  the  tlefend- 
ant|  who  contended  that  during  her  (lay  at  the  French  port,  ihe 
was  libelled,  and  condemned  as  not  being  Portugueze :  and  that 
although  the  goods  were  loft  by  a  different  peril,,  yet  in  fad 
the  ihip  was  not  Portugueze^  (being  infurcd  as  fuch,)   and  that 

r 

this  vitiated  the  policy,  ab  initio — and  this  was  agreed  to  be  law* 
In  order  to  prove  that  (he  was  not  Portugueze,  the  defendant  pro- 
duced the  fentence  of  condemnation^  and  the  confirmation  there* 
of  in  the  courts  of  France;  and  an  anfwer  of  the  prefent  plain- 
tiff in  the  court  of  Chancery  here,  by  which  it  was  adinitted, 
that  the  (hip  was  condemned  as  not  being,  or  under  pretence  of 
not  being,  Portuguezf* 

Lord  Mansfield. — '*  As  the  fentence  is  always  general  (with- 
out expretTing  the  reafon  of  the  condemnation)  attcfted  copies  of 
the  libel  ought  in  ftri£lnefs  to  have  been  produced,  to  (hew  upon 
what  ground  the  (hip  was  libelled,  againft.  But  as  the  plaintiff 
has  by  his  anfwer  in  Chancery  admitted  that  (he  was  condemned, 
9S  not  being  Portugueze:  when  added  to  the  exprcfCon  ufed  in 
the  fentence  of  confirmation,  that  thejhip  %uas  condemned  in  the 
court  of  prizes,  there  is  fufficient  evidence  for  us  to  proceed 
upon."    The  defendant,  the  underwriter,  had  a  verdi£t. 

The  fecond  fpecies  of  fraud,  which  affefts  infurances,  is  the 
cpncealnQcnt  of  circumftances,  known  only  to  one  of  the  parties 
entering  into- the  coptra£l.     Upon  this  head,  the  principles  of 
Jaw  are  perfedly  clear,  free  from  doubt  or  poffibility  of  error. 
I  Black.       Concealment  of  circumftances  vitiates  all  contrads,  upon  the 
/Kcp.  465.     principles  of  natural  law.     Infurance  is  a  contraft  of  fpecuia- 
tion.    The  faSs,  upon  which  the  rifk  is  to  be  computed,  lie,  for 
the  moft  part,  within  the  knowledge  of  the  infured  only.     The 
underwriter  muft  therefore  rely  upon  him  for  all  necefiary  in- 
formation J  and  muft  truft  10  him,  that  he  wiD  conceal  nothing, 
I  Black.        f^  ^*  *^  mdkc  him  form  a  wrong  eftimatc.   If  a  miftakc  happen, 
K«?-  5S4i      without  any  fraudulent  intention,  ftill  the  contrail  is  annulled, 
becauf«  the  rifk  is  not  the  fame  which  the  underwriter  intended. 
Good  faith  forbids  either  party,  by  concealing  what  he  privately 
knows,  to  draw  the  other  into  a  bargain,  from  his  ignorance  pf 
that  fac^}  ^nd  his  belief  of  the  contrary.    . 

Thcfe 
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Thefc  principles  have  been  uniformly  fuppo;ted  ty  a  variety  chap. 
ofdecifions.  .   _^1 

One  having  a  doubtful  account  of  his  (hip)  that  was  at  fea^  n,  coiTa  v. 
namely,  that  a  fhip,  defcribed  like  his,  was  taken,  infured  her,  chwt^V" 
without  giving  any  notice  to  the  infurers  of  what  he  had  heard   ^  p.  Wms. 
either  as  to  the  hazard,  or  the  circumftances,  which  might  in.  '7^* 
duce  him  to  believe  that  his  (hip  was  in  great  danger,  if  not  ac« 
tually  loft.     The  infurers  bring  a  bill  for  an  injun£bion,  and  to 
be  relieved  againft  the  infurance  as  fraudulent. 

Lord  Chancellor  Macclesfitld.^^^^  The  infured  has  not  dealt 
fairly  with  the  infurers  in  this  cafe ;  he  ought  to  have  difclofed 
to  them  what  intelligence  he  had  of  the  (hip's  being  in  danger*  ^ 

and  which  Wght  induce  him,  at  leaft,  to  fear  that  it  was  lo(l9 
though  he  had  no  certain  account  of  it.  For  if  this  circumftance  J 
had  been  difcovered,  it  is  impoflible  to  think,  that  the  infurers 
would  have  infured  the  (h!p  at  fo  fmall  a  premium  as  they  have 
done ;  but  either  would  not  have  infured  at  all,  or  would  have 
infilled  on  a  larger  premium,  fo  that  the  concealment  of  this  in- 
telligence is  a  fraud/'  Whereupon  the  policy  was  decreed  to  be 
delivered  up  with  cofts,  but  the  premium  to  be  paid  back,  and. al- 
lowed out  of  the  cofts. 

In  another  cafe  it  appeared,  that  on  the  25th  oiAugufi  1740,  seaman  7. 
the  defendant  underwrote  a  policy  from  Carolina  to  Holland*  i'onnereau. 
It  came  out  in  evidence,  that  the  agent  for  the  plaintiff  had,  on   ng^/md 
the  23d  of  Auguft  {two  days  before  the  policy  was  effcded),  re-  ^^^'  ^^^-^^ 
ceived  a  letter  from  C(9w^/,  dated  the  21  ft  of  Augujl^  wherein  Wrbfterr. 
it  is  faid :  "'  On  the  1 2th  of  this  month,  I  was  In  company  with    i^tfp  V 
««  the  (hip  i>av)^  (the  (hip  in  queftion};  at  twelve  at  night  loft  4<7-. 
•«  (ight  of  her  all  at  once  ;  the  captain  fpoke  tome  the  day  be.  Giol'er? 
<«  Ibrc  that  he  was  leaky,  and  the  next  day  we  had  a  hard  gale/'  '  ****  ^*p 
The  (hip,  however,  continued  her  voyage  till  thb  19th  of  Auguji^  doatioe. 
when  (he  was  taken  by  the  Spaniards ;  and  there  was  no  pretence 
oftmy  knowledge  of  the  aAual  lofs  at  the  time  of  the  infurance, 
but  it  was  made  in  confequence  of  a  letter  received  that  day  from 
the  plaintiff  abroad,  dated  the  27th  "June  before. 

Lord  Chief  Juftice  Lee  declared,  <<  that  as  thefe  are  contrails 
upon  chancCi  each  party  ought  to  know  all  the  circumftances  ^ 
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CHAP.  Ana  i^  thought  it  not  material,  that  the  lofs  was  not  fuch  an 
one  as  the  letter  imported;  for  thofc  things  are  to  be  confidered 
in  the  (ituation  of  them  at  the  time  of  the  contcadl,  and  not  to 
be  judged  of  by  fubfequcnt  events.  He  therefore  thought  it  a 
ftrong  cafe  for  the  defendant.**     The  jury  found  accordingly. 

PndafonT.  In  an  a6}ion  on  a  policy  of  infurance,  the  cafe  was,  that  the 
/li:ack.°"*  ihip  was  infured  at  and  from  Genoai  liable  to  average;  her  load- 
K.  p.  463.  ing  confiding  oiF  pot-afli,  verdigreafe,  cotton,  and  other  perifhablc 
commodities.  This  loading  was  put  on  board  at  Leghorn  the 
iQth  of  /tugujty  and  the  veuel  had  lain  at  Gefioa  above  five  monthsy 
being  originally  bound  for  Dublin;  but  lofing  her  convoy,  (he 
put  into  Genoa  the  13th  of  Auguji^  and  lay  there  till  the  5th  of 
January y  when  ihe  failed.  And  the  infurance  was  made  the 
soth  of  'January  i  at  which  time  thcfe  circumliances  were 
known  to  the  affured,  but  not  communicated  to  the  underwriter, 
A  few  days  after  (he  put  to  fea,  (he  was  (hatt^red  by  a  ftorm, 
aiid  the  cargo  confidetably  damaged.  The  jury  found  a  verdi6t 
for  the  plaintiff;  and  a  new  trial  was  moved  for  on  this  ground, 
that  the  policy  was  bad  ah  initio^  for  want  of  a  due  difclofure  of 
the  circumftances. 

Lord  Mamfield.^-^^  The  queftlon  is,  whether  here  was  a  fuf*- 
ficient  difclofure*;  that  is,  whether  the  faft  concealed  was  mate- 
rial to  the  rifk  run.     This  is  a  matter  of  fad,  and  if  materiali 

.  the  confequcnce  is  matter  of  law,  that  the  policy  is  bad.  Now 
who  can  fay,  that  no  rifle  was  run,  during  the  five  months'  ftay 
at  Genoa^  or  no  damage  happened  in  that  period  ?  The  policy  is 
founded  on  mifreprefentation  :  the  (hip  is  infured  <*  at  and  from 

•  •*  Genoa  to  Dublin^  the  adventure  to  begin  from  the  loading,  to 
•*  equip  for  this  voyage."  This  plainly  implies,  that  Genoa  waft 
the  port  of  loading :  and  at  the  trial,  all  the  witne(rts  faid,  that 
by  ufage,  it  was  material  to  acquaint  the  underwriter,  whether 
the  infurance  was  to  be  at  the  commencement  or  in  the  middle 
'    ofavpyage. 

'  Mr. .  Jufticc  Wiltnot.—*^  The  faft  difclofed  by  this  policy  it 
not  true,  that  Genoa  is  the  loading  port ;  for  fo  it  mud  be  under- 
ftood.  In  fuch  cafes  I  (hall  not  fpeculate  upon  the  materiality 
or  immateriality  of  the  fad.     Not  but  that  I  think  the  length  of 

the 
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tic  ftty  at  Genoa  i$  very  material,  in  cafe  of  fuch  petiQiablc  c  H  a  », 
commodities."  . 

Mr.  Juftice  Tates. — •*  The  concealment  of  material  circum- 
(lances  vitiates  all  contra.'* 8,  upon  the  pripciplcs  of  natural 
law,  A  man,  if  kept  ignorant  of  any  material  ingredient,  may 
fafely  fay;  it  is  not  his  contraf^.  And  I  think  this  faii  material, 
for  the  reafons  before  given."  A  new  trial  was  accordingly 
granted^ 

The  doflrine,  fo  accurately  laid  down  in  the  preceding  cafes, 
has  Gnce  been  the  principle  on  which  feveral  verdicts  have  been 
given,  in  cafes  of  this  nature  ;  a  few  of  which  it  will  be  proper 
to  mention. 

An  aftion  was  brought  on  a  policy  of  infurance  on  goods  on  RateniFeJod 
board  the  Matty  and  Betty^  at  and  from  the  coafl  of   Africa^  to  anoth«r  v.. 
her  laft  difcharging  port  in  the  Britijh  Weft  Indies.     The  objec-  siifTnp^tt 
tion  made  to  paying  the  lofs  was,  that  there  had  been  a  material  Gu'i'^*^*|i 
concealment   or  milreprelcntation  of  the  true  ftate  or  utuation    178c. 
of  the  (hip  and  voy^ige  at  the  time  of  underwriting  the  policy. 
The  fliip  had  been  fent  out  to  trade  on  the  coaft  oi  Africa^  with  . 
direflions  to  proceed  from  thence  to  the  Britijb  Weft  Indies^  and 
to  ftop  at  BarbadoeSi  if  £he  could  get  zfah;  if  not,  to  proceed 
to  MontegO'Bay.     On  the  2d  of  OHober  (he  failed  from  5/.  2':0' 
mas*$  on  the  coaft  of  Africa^   with  a  cargo  of  flaves,  and  was 
taken  on  the  6th  of  December  following  by  an  American  privateer. 
A  letter  was  received  by  a  houfe  at  Liverpool  on  the  21ft  of  Fe- 
hrunry^  mentioning  that  the  (hip  was  well,  and  had  failed  from 
S/.  Thomais  on  the  2d  of  OSlober.     This  information  was  com- 
municated next  day  to  the  plaintiffs,  who,  in  confequencc  of  it, 
wrote  the  fame  evening  to  two  different  brokers,  to  get  a  new 
infurance  on  the  (hip,  there  having  been  one  before,  and  another 
on  the  cargo,  which  latl  was  the  fubjeS  of  the  prefent  aQion.  ' 
In  the  inftruftions  to  the  brokers,   the   plaintiffs  fay  nothing  of 
the  (hip  from  the  time  of  her  firft  failing ;    but  to  one  of  the 
brokers  they  wrote  thus :  «  we  (hould  be  glad  if  you  would  get 
**  us  600L  more  on  the  (hip,  as  (lie   is  rather  long ;   and  we 
"  think  it  not  prudent  to  run  fo  large  a  rifk  at  fo  critical  a  time. 
"  We  exped  to  hear  foon  of  her."     It  had  afterwards  occurred 
that  the  policy  might  be  affcdlcd,  if  intimation  was  not  givtn  of 

the 
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C  H^A  P.  the  letter  which  had  been  received.  The  broker,  therefore,  by 
dire^ion  of  the  plaintifFs,  added  to  the  inftrudions :  **  the  above 
"  fliip  Was  on  the  coaft  the  2d  of  O^ohfr ;"  but  faid  nothing  of 
her  having  failed  from  St.  Thomoj.    The  policy  was  dated  the 

li^oi  March. 

» 

Lord  Mansfield. — «  The  infurcd  is  bound  to  rcprcfcnt  to  the 
underwriter  all  the  material  circumftanccs  of  the  (hip  and  voyage. 
If  he  do  not,  though  by  accident  only,  or  negled,  the  under* 
writers  are  not  liable  :  ajortiori,  if  he  fupprefs  or  mifrcprcfcnt 
firom  fraud.  The  queftion  is,  Whether  this  be  one  of  thofc 
cafes  which  is  afFcdled  by  mifrcprefcntation  or  concealment  ?  If 
the  plaintiff's  concealed  any  material  part  of  the  information  they 
received,  it  is  a  fraud  y  and  the  infurers  are  not  liable.''  The 
jury  found  for  the  defendant  agreeably  to  his  lordlhip's  di* 
re£iion. 

M'Anditwt  So  the  underwriter  had  a  verdi£l,  where  the  aflured  had  on 
1  Efp!'R  ^^^  ^4^^  of  November  received  a  letter  ftom  Lt/bon  dated  the  8th, 
37>  ftating  the  (hip  to  be  then  ready  to  fail,   and  did  not  efFedi  the 

infurance  till  the  ad  of  December^  and  did  not  then  commttni<« 

cate  the  letter. 

FHiis  ▼,         '  I^  another  cafe,  the  policy  was  on  the  brig  Richard,  at  and 

Brutton,       from  Plymouth  to  BrtftoL    Several  letters  paffcd  between  the 

CttiidhaU     plaintiff  and  the  broker,  who  effedied  the  policy,  as  to  the  pre« 

'^o'  ^        mium  at  which  the  infurance  could  be  made :  at  laft,  it  was 

underwritten  at  four  guineas ^fr  cent.    The  broker's  inftruQions 

ftated  thejbip  ready  to  fail  on  the  24/A  of  December.     The  broker 

reprefented  to  the  underwriter  that  the  (hip  was  in  port,  whea 

uifa£t  (he  had  failed  the  23d  of  December. 

Lord  Mansfield  fi^id,  <«  that  this  was  a  material  concealment 
«nd  mifreprefentation."  The  jury,  however,  hefitated :  hia 
!ord(hip  then  laid  down  the  'following  as  general  principles.— 
«  In  all  infuranccs,  it  is  effential  to  the  contraft,  that  the  alTured 
Ihould  reprefent  the  true  ftate  of  the  (hip  to  the  bcft  of  his 
knowledge.  On  that  information  the  underwriters  engage.  If 
he  (late  that  as  a  faft  which  he  does  not  know  to  be  truej^  (>ut  - 
only  believes  it,  it  is  the  fame  as  a  warranty.  Ho  is  bound  to 
tell  the  underwriters  truth.    In  the  prcfcpt  infurance,  the  only 

8  materi^ 


OF   FRAUD    IN   POLICIES.     .  ajt 

material  point  is  this ;  had  the  fliip  (ailed,  or  was  (he  in  port  ?**  ^  HA  p. 
Upon  this  the  jury  found  for  the  defendant. 


But  although  the  rule  is  laid  down  thus  genera?Iyi  that  one 
of  the  contraiEiing  parties  is  bound  to  conceal  nothing  from  the 
other  ;  yet  it  is  by  no  means  fo  general,  as  not  to  admit  of  an 
exception.     AUud  eft  celare^  altud  tacen.     There  arc  many  mat-  i  Black. 
ters  as  to  which  the  inCured  may  be  innocently  filcnt.     ift.  As     *^  ^^^ 
to  what  the  infurer  knows,  however  he  came  by  that  know* 
ledge.     2d,  As  to  what  he  ought  'to  know.     3d.  As  to  what 
leflens  the  rifk.     An  underwriter  is  bound  to  know  political  pe-  ^ 
rils,  as  to  the  ilate  of  war  or  peace.     If  he  infure  a  privateer  he 
needs  not  be  told  her  deftination.     And,  as  men  reafon  differ* 
cntly  from  the  lame  fads,   he  needs  not  be  told  another^s  con- 
.clufions  from  known  fa£ls. 

Thefe  ideas  were  fully  entered  into,  explained  and  illuftrated 
in  the  argument  of  Lord  Mansfield^  in  delivering  the  ojpihion  of 
the  court  in  Carter  v.  Boebm. 

This  was  an  infurance  caufe  upon' a  policy,  intereft  or  no  in-  Ctitem 
tcreft,  without  benefit  of  falvage.     The  infurance  was  made  by  ^  g^"* 
the  plaintiiF,  for  the   benefit  of  his  brother,  governor  George  1905- «i* 
Carter.    The  jury  found  a  verdidi  for  the  plaintiff}  upon  which  R«p.  ,91. 
a  new  trial  was  moved  for  on  the  ground  that  circumftances  had   ^****  ""*^ 
not  been  fufficiently  difclofed.    Lord  Mansfield  reported  the    *  *      ' 
evidence  given  at  the  trial ;  by  which  it  appeared,  that  it  was 
a  policy  of  infurance  for  one  year,  namely,   from  the  16th  of 
OSiober  1759,  to  the  16th  of  OEloher  176c,  for  the  benefit  of  the 
governor  of  F<irt  Marlborough^  George  Carter^  againft  the  lofs  of 
jir/  Marlborough^  in  the  ifland  of  Sumatra,  in  the  Eaft  Indies^ 
by  its  being  taken  by  a  foreign  enemy.    The  event  happened : 
the  fort  was  taken  by  Count  D^Efaignej  within  the  year.    The 
firft  witnefs  was  Cawtborne  the  blocker,  who  produced  the  me- 
inorandum  givenby  the  governor's  brother  (the  plaintiff)  to  him; 
and  the  ufe  made  of  thefe  inftrudions  was  to  fliew,  that  the 
'  infurance  was  made  for  the  benefit  of  governor  Carter^  and  to 
infure  him  againft  the  taking  of  the  fort  by  a  foreign  enemy. 
Both  parties  had  been  long  in  Chancery ;  and  the  depofiiions, 
thcfc  made  on  both  fides,  were  read  as  evidence  upon  this  trial. 
It  was  olycdlcd  o^  bfhalf  pf  the  defendant,  to  be  a  fraud,  by 
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ctnccalmentof  clrcumftances  which  ought  to  have  been  difclofed; 
and  particularly  (he  weaknefs  of  the  fort,  and  the  probability  of 
its  being  attacked  by  the  French  ;  which  concealment  was  offered 
to  be  proved  by  two  letters.  The  firft  was  a  letter  from  the 
governor  to  his  brother  Roger  Carter  y  his  truftee,  and  the  plain- 
tiff in  this  caufe  :  the  fecond  was  from  the  governor  to  the  EaJI 
India  Company* 

The  evidence  in  reply  to  this  objeftion,  confided  of  three 
depofitions  in  Chancery  \  fetting  forth,  that  the  governor  had 
2o,oooA  in  effeds;  and  had  only  infured  10,000/.:  and  that 
he  was  guilty  of  no  fault  in  defending  the  fort.  The  (irft  of 
thefe  depofitions  was  captain  Tryon%  which  proved,  that  this 
was  not  a  fort  proper  or  defigned  to  refift  European  enemies; 
but  only  calculated  for  defence  againft  the  natives  of  the  ifland 
of  Sumatra ;  that  the  governor's  office  is  not  military,  but  only 
mercantile:  and  that  Fort  Marlborough  is  only  a  fubordinate 
fadlory  to  Fort  St.  George,  There  was  no  evidence  to  the  con- 
trary ;  and  a  fpecial  jury  found  a  vcrdidt  for  the  plaintiff. 

After  argument  at  the  bar,  upon  the  motion  for  a  new  trial, 
and  time  taken  by  the  court  to  deliberate,  their  unanimous  opi- 
nion was  delivered  by 

Lord  Mansfield.'-*'  Thif;  is  a  motion  for  a  new  trial.  In  fup- 
port  of  it  the  counfel  for  the  defendant  contend,  that  fome  cir- 
cumftances  in  the  knowledge  of  governor  Carter^  not  having  been 
mentioned  at  the  time  the  policy  was  underwritten,  amount  to  a 
concealment,  which  ought,  in  law,  to  avoid  the  policy.  The 
counfel  for  the  plaintiff  infift,  that  the  not  mentioning  thefe  par- 
ticulars does  not  amount  to  a  concealment,  which  ought,  in  law, 
to  avoid  the  policy  -,  either  as  a  fraud,  or  as  varying  the  con- 
trad.  I  ft,  It  may  be  proper  to  fay  fomething  in  general  of 
concealments  which  avoid  a  policy.  2dly,  To  ftate  particularly 
the  cafe  now  under  confideration.  3dly,  To  examine  whether 
the  verdla  which  finds  this  policy  good,  although  the  particu- 
lars objefted  were  not  mentioned,  is  well  founded. 

Firft,  Infurancc  is  a  contrail  upon  fpeculatlon.  The  fpecial 
fafts,  upon  which  the  rift:  is  to  be  computed,  lie  moft  commonly 
in  the  knowledge  of  the  infured  only.    The  underwriter  trufts 
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to  his  ftatcment,  and  proceeds  upon  confidence,  that  he  does  not   CHAP, 
keep  back  any  circumftances  within  his  knowledge,  to  miflead    ,        '     , 
the  nnderwriterinto  a  belief  that  the  circumftance  does  not  exift, 
and  to  induce  him  to  eftimate  the  rifk,  as  if  it  did  not  exift. 
The  keeping  back  fuch  circumftances  is  a  fraud  ;  and  therefore 
the  policy  is  void.     Although  the   fuppreffion  fliould  happen 
through  miftake,  without  any  fraudulent  intention ;  yet  ftiU'thc 
underwriter  is  deceived,  and  the  policy  is  void  :  becaufe  thexHk 
run  is  really  different  from  the  rift:  underftood,  and  intended  to 
be  run  at  the  time  of  the  agreement.     The  poFicy  would  equally 
be  void  againft  the  underwriter,  if  he  concJealed  any  thing;  as  if 
he  infured  a  Ihip  on  her  voyage,  which  he  privately  knew  to  be 
arrived :  and  an  adiion  would  lie  to  recover  the  premium-     The 
governing  principle  is  applicable  to  all  contrafts  and  dealings. 
Good  faith  forbids  either  party,  by  concealing  what  he  privately 
knows,  to  draw  the  other  into  a  bargain,  from  his  ignorance  of 
that  fad,  and  his  believing  the  contrary.     But  either  party  may 
be  innocently  Went  as  to  grounds  open  to  both,  to  exercife  their 
'judgments  upon.     AHud  eft  celare  ;  aliud  tacere  :  neque  enim  id  eft 
ielare  quicquid  reticeas  ;  fed  cum  quod  tufcias^id  igmrarei  emolu-  officiis  llh. 
menti  tt/i  caufi,  velis  eos^  quorum  tnterjtt  idfcire.    This  definition   3*  ^  "»'3- 
of  concealment,  reftrained  to  the  efficient  motives,  and  precife 
fubje£i;  of  any  contract,  will  generally/  hold  to  make  it  void,  in 
favour  of  the  parry  mifled  by  his  ignorance  of  the  thing  conceal- 
ed.    There  are  many  matters,  as  to  which  the  infured  may  be 
innocently  Glent ;  he  needs  not*'  mention  what  the  underwriter 
knows,  fcientia  utrinque  par  pares  cmtrahentes  facit.     An  under- 
writer cannot  infift  that  the  policy  is  void,  becaufe  the  infured 
did  not  tell  him  what  he  a&ualiy  knew,  what  way  foevei  he 
came  to  the  knowledge.    The  infured  needs  not  mention  what 
the  underwriter  ought  to  know  ;  what  he  takes  upon  himfelf  the 
knowledge  of;  or  what  he  waives  being  informed  of.    The 
underwriter  needs  not  be  told  what  Icffens  the  rifk  agreed,  and 
underftood  to  be  run  by  the  exprefs  terms  of  the  policy.     He 
needs  not  be  told  general  topics  of  fpcculaiion  :  as  for  inftancc, 
the  underwriter  is  bound  to  know  every  caufe,  whichmay  oqca- 
Con  natural  perils  ;  as  the  difficulty  of  the  voyage ;  the  kind  of 
feafons;  the  probability  of  lightning;  hurricanes,  and  earth- 
quakes.    He  is  boupd  to  know  every  caufe  which  may  occafion 
political  perils;  from  the  rupture  of  ftatcs  ;  from  war,  and  the 
various  operations  of  war.  He  is  bouiid  to  know  the  probability 
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of  fafety)  from  the  continuance  and  return  of  peace  ;  from  Ae 
imbecility  of  the  enemy,  through  the  weaknefs  of  their  councils, 
or  their  wantof  ftrength.  If  an  underwriter  infure  private  (hips 
of  war^by  fea^  and  on  (hore  from  ports  toports,  and  from  placet 
to  places,  any  where,  he  needs  not  be  told  the  fecret  enterprifes 
upon  which  they  are  deftined:  becaufe  he  knows  fome  expedi- 
tion muft  be  in  view  :  and  from  the  nature  of  hit  contrad,  be 
waives  the  information,  without  being  told.  If  he  infure  for 
three  years  he  needs  not  be  told  any  circumftance  to  (hew  it  may 
be  Over  in  two :  or,  if  he  infure  a  voyage  with  liberty  of  devia* 
tion,  he  needs  not  be  told  what  tends  to  ihew  ^here  will  bis 
no  deviation*  Men  argue  differently,  from  natural  phcenomcnap 
and  political  appearances :  they  have  different  capacities,  differ- 
cnt  degrees  of  knowledge,  and  different  intelligence.  But  the 
means  of  information  and  judging,  are  open  to  both :  each  pro- 
feffes  toad  from  his  own  ikill  and  fagacity ;  and  therefore,  neither 
needs  to  communicate  to  the  other.  The  reafon  of  the  rule,  which 
obliges  the  parties  to  difclofe,  is  to  prevent  fraud j  and  encourage 
good  faith,  it  is  adapted  to  fuch  fa£ls  as  vary  the  nature  of  the 
contrafl,  which  one  privately  knows,  and  the  other  is  ignorant 
of,  and  has  no  reafon  to  fufpe£l«  The  queflion,  therefore,  muft; 
always  be,  ^<  Whether  there  was,  under  all  the  circumftances, 
at  the  time  the  policy  was  underwritten,  a  fair  ftatement,  or  a 
concealment :  fraudulent,  if  defigned  ;  or,  though  not  defigned, 
varying  materially  the  obje£^  of  the  policy,  and  changing  the 
liflc  underftood  to  be  run  {a).** 

**  2dly.  This  brings  me,  in  the  fecond  place,  to  ftate  the  cafe 
now  under  confideration.  The  policy  is  againft  the  lofs  of  Fort 
Marlborough^  from  being  deftroyed  by,  taken  by,  or  furrendereli 
unto,  any  European  enemy,  between  the  i6th  OSIober  1759, 
and  the  16th  of  Oilober  1760.,  The  underwriter  knew  at  the 
time,  that  the  policy  was  to  indemnify,  to  that  amount,  George 


{at)  Withio  tbUprirdpIe  Lord  EUenboroitgh  wasofoptiiion,thaCit  wu  not  necrfliry, 
where  an  inturance  was  made  on  the  homeward  voyagei  t9  communicate  a  letter  fnmi 
the«aptaio,  ftattng  the  damages  be  had  rncounrered  on  the  outward  %0}age»  aad  de* 
fcnbing  the  Aip  as  being  then  unfea«%orthy,  lod  ftaifding  in  need  of  a  great  many  re- 
pairty  at  gOTerning  the  time  when  the  (hip  would  be  able  to  fail )  for  if  thi«  were  lb, 
laid  his  Lordihtp,  It  would  be  neceffary  in  all  cafes  to  inform  the  unfierwrittrt  when 
any  rrpaira  were  wanttog.  BcckwiUi  v.  Sydebotham,  1  Campbell,  K.  P.  cafes*  p.  1 16« 
And  At  alio  poft.c.  it.  the  cifcs  of  Shoolbred  t.  NBtt,airf  of  Hiywiid  v.  R^gort. 
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Cmttifi  the  governor  rfFort  Mflrlborougb^  in  cafe  the  crent  In-  C  H  a  P 
fured  againft  flioald  happen.  The  governor's  inftruclions  for  ^* 
the  infurance,  bearing  date  at  Fort  Marlborough^  the'  aad  of  Sep' 
Umber  1 759,  were  laid  before  the  underwriter.  Two  adlions 
upon  this  policy  were  tried  before  me  in  the  year  1762.  The 
defendants  then  knew  of  a  letter  written  to  the  Eaft  India  Com- 
pany, which  the  Company  offered  to  put  into  my  hands ;  but 
would  not  deliver  it  to  the  parties,  becaufe  it  contained  fomc  y.^^ 
matters,  which  they  did  not  think  proper  to  be  made  public.  An  c,  1,  p.  15. 
objedion  occurred  to  me  at  the  trial,  whether  a  policy  agahiit 
the  lofs  of  Fort  Marlborough^  for  the  benefit  of  the  governor,  was 
good ;  upon  the  principle,  which  does  not  allow  a  failor  to  in* 
fure  his  wages.  But  confiderin^  that  this  place,  though  called 
a  fort,  was  really  but  a  faflory,  or  fettlement  for  trade :  and  that 
he,  though  called  a  governor,  was  really  but  a  merchant :  con- 
fidering  too,  that  the  law  allows  a  captainof  a  (hip  to  infure 
goods,  which  he  has  on  board,  or  his  (hare  in  the  (hip,  if  he 
be  a  part  owner,  and  the  captain  of  a  privateer,  [it  he  be  a  part 
owner,  to  infure  his  (hare :  conCdering  alfo,  that  the.obje&ion 
could  not,  upon  any  ground  of  ju(tice,.be  maJe  by  the  under- 
writer who  knew  him  to*  be  governor,  at  the  time  he  took  the 
premium,  and  as  with  regard  to  principles  of  public  conveuience» 
the  cafe  fo  feldom  happens,  (I  never  faw  one  before,)  any  danger 
from  the  example  is  little  to  be  apprehended  :  I  did  not  think 
myfelf  warranted,  upon  that  point,  to  nonfuit  the  plaintiff- 
efpecially  as  the  obje£lion  did  not  come  from  the  bar.  Though 
this  point  was  mentioned  at  the  laft  trial,  it  was  not  inCfted. 
upon  I  nor  has  it  been  ferioufly  argued,  upon  this  motion,  a« 
fttflkient  alone  to  vacate  the  policy^ :  ^ad  if  it  had,  ^e  are  all  of 
opinion,  that  we  are  not  warranted  to  fay,  that  it  is  void,  upon 
this  account.  Upon  the  plaintiff's  obtaining  the  two  former 
▼erdi£ks,  the  underwriters  went  into  a  court  of  Equity ;  where 
they  have  had  an  opportunity  to  fift  every  thing  to  the  bottom^ 
to  get  every  difcovery  from  the  governor  and  his  brother,  and  to 
examine  any  witneffes  that  were  upon  the  fpot.  At  laft,  after 
the  fttUeft  inveftigation  of  every  kind,  the  prefent  adioi)  came  qn 
to  be  tried  at  the  fittings  after  laft  term.  The  plaintiff  proved 
without  €ontradi£iion,  that  the  place  called  Bencoolen  or  Fort 
Marlborough^  is  a  fa&ory  or  fettlement,  but  no  military  fovt  or 
fortrefs :  that  it  wa3  not  eftablifhed  for  a  place  of  arms  or  defence* 
•gainft  the  attacks  of  an  European  enemy.;  but  merely  for  thft 
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CHAP,  purpofe  of  tradcy  and  of  defence  againft  the  natives :  that  the 
fort  was  only  intended  and  built  to  keep  oflF  the  country  blacks : 
that  the  only  fecnrity  to  Euro  ean  (hips  of  war  confitlcd  in  the 
difficutty  of  the  entrance  and  navigation  of  the  river,  for  want 
of  proper  pilots :  that  the  general  ftate  and  condition  of  the  faid 
fort,  and  of  the  ftrength  thereof,  were  in  general  well  known, 
by  moft  perfons  converfant  or  acquainted  with  Indian  affairs,  of 
the  (late  of  the  Company's  factories  or  fettlements  ;   and  coul<l 
not  keep  fecret  or  concealed  from  perfons,  who  (hould  endeavour, 
by  proper  inquiry,  to  inform  themfelves  :  that  there  were  no  ap. 
prchenfions  or  intelligence  of  any  attack  by  the  French^  until  they 
attacked  Natial  in  February  1760  :  that  on  the  8th  of  February 
1760,  there  was  no  fufpicion  of  any  defign  by  the  French  :  that 
the  governor  at  that  time  bought  of  the  witnefs  goods  to  the 
value  of  4000/.  and  had  goods  to  the  value  df  above  ao,ooo/., 
and  then  dealt  for  50,000/.   and  upwards*:  that  on  the  ift  of 
jtprsl  1760,  the  fort  was  attacked   by  a  French  man  of  war  of 
64  guns,  and  a  frigate  of  ao  guns,  under  the  Compte  D*Eftaigne^ 
brought  in  by  Dutch  pilots,  was  unavoidably  taken,  and  after* 
wards  delivered  to  the  Dutch,  the  prifoners  being  fent  to  Bataviom 
On  the  part  of  t!ie  defendant,  after  all  the  opportunities  of  in- 
quiry, no  evidence  was  offered,  that  the  Frtnch  ever  had  any  dc« 
Cgn  upon  Fort  Matlhoroughy  before  the  end  of  March  1760,  or 
that  there  was  the  lead  intelligence  or  alarm,  that  they  might 
make  the  attempt  till  the  taking  of  Natial^  in  tiie  year  1760. 
They  did  not  offer  to  difprove  the  evidence,  that  the  gtivemoc 
had  a£led,  as  in  full  fecurity,  long  after  the  month  of  Septemier 
Z759 ;  and  had  turned  his  money  into  goods,  folate  as  the  8th 
of  February^  1 760.    There  was  no  attempt  to  flicw  that  he  tad 
not  lofl;  by  the  capture  very  confiderably  beyond  the  value  of  kis 
infurance.     But  the  defendant  relied  upon  a  letter,  written  to 
the  Eajllndia  Company, bearing  date  the  lith  of  September  ^^S9f 
which  was  fent  to  England  by  the  Pitt,  captain  WUfon^  who  ar- 
rived in  May  1760,  together  with  the  InftrufHons  for  infaring^ 
and  alfo  a  letter  bearing  date  the  2  2d  of  September,  1 759,  fent  to 
the  plaintiff  by  the  fame  conveyance,  and  at  the  fame  time  (whidi 
.letters  his  lordfliip  repeated).    They  relied  too  upon  the  crofs 
examination  of  the  broker  who  negotiated  the  policy,  that,«/f  At/. 
efinion,  thefe  letters  ought  to  have  been  produced,  or  the  con* 
tents  difclofed*;  and  tfaat^  if  they  had,  the  policy  would  not 
have  been  underwritten.    The  defeadant't  cottnfel  contended 
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at  the  trial,  a$  they  have  done  upon  this  motion,  that  the  policy  C  H  A  !»• 
was  void  :  i  ft,  Becaufe  the  ftatc  and  condition  of  the  fort,  men-   ^   ^^ 
tioned  in  the  governor's  letter  to  the  Eafi  India  Company  was 
not  difclofed.   2dly,  Becaufe  he  did  not  difclofe,  that  the  Frencbt 
not  being  in  a  condition  to  relieve  their  friends  upon  the  coaft^ 
were  moft  likely  to  make  an  attack  upon  this  fettlement,  tathet 
than  remain  idle :  3dly,  That  he  had  not  difclofed  his  having 
received  a  letter  of  the  4th  of  February  1759 ;  from  which  it 
feemed,  that  the  Fnftcb  had  a  defign  to  take  this  fettlement  by 
furprize,  the  year  before.    They  alfo  contended,  that  the  opi- 
nion of  the  broker  was  almoft  decifive.     The  whole  was  laid 
before  the  jury,  who  found  for  the  plaintiffii 

^<  Thirdly,  It  remains  to  confider  thefe  objections  i  and  to 
examine  whether  this  verdi£l  Is  well  founded.  To  thispurpofe^ 
it  is  necefiary  to  confider  the  nature  of  the  contra£l,  at  the  time 
it  was  made.    The  policy  was  figned  id  May  1760.    The  con- 
tingency was,  whether  Fort  MarltorougU'wzs  or  would  be  taken^ 
by  an  European  enemy,  between  O&ober  1759  and  October  i']6o* 
The  computation  of  the  ri(k  depended  upon  the  chance,  whether 
any  European  power  would  attack  the  place  by  fea.     If  they 
did,  it  was  incapable  of  refiftance.    The  underwriter  at  London^ 
in  May  1 760,  could  judge  much  better  of  the  probability  of  the 
contingency,  than  governor  Carter  could  at  Fort  Marlborough  in 
September^  '759-     ^^  knew  the  fuccefs  of  the  operations  of 
the, war  in  Europe :  he  knew  what  naval  force  the  Englijb  and 
French  had  fent  to  the  Eafl  Indies.    He  knew  from  a  comparifon  ' 
of  that  force,  whether  the  fea  was  open  to  any  fuch  attempt  by 
the  French.  He  knew,  or  might  know,  every  thing  which  was; 
known  at  Fort  Marlborough  in  September  ^759,  of  the  general 
ftate  of  affairs  in  the  Eajl  Indie^  or  the  particular  condition  of 
Fort  Marlborough^  by  the  fliip  which  brought  the  order  for  the  in- 
furance.    He  knew  that  (hip  mud  have  brought  many  letters  to' 
the  Ea/t  India  Company  j   and  particularly  from  the  governor. 
He  knew  what  probability  there  was  of  the  Dutch  committing, 
dr  having  committed,  hoftilities.     Under  thefe  circumftancesj 
and  with  this  knowledge,  he  infures  againft  the  general  con« 
tingency  of  tht  place  being  attacked  by  an  European  ^o^^x.     If 
there  had  been  any  deGgn  on  foot,  or  cnterprlze  begun  in  5^^- 
/ember  i7S9>  to  the  knowledge  of  the  governor,  it  would  have 
varied  the  rifk  underftood  by  the  underwriter ;  on  account  of  ^is 
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c  HA  P.  not  bring  ttAd  of  a  pfarticular  deftgn  or  attack  thcn/ub/r/Jing;  atidf 
*^       '  _'  he  eftimated  the  rifk  upon  the  foot  of  an  uncertain  operation^ 
which  might  or  might  not  be  attempted.     But  the  governor 
had  no  notice  of  any  defign  fobfifting  in  September  1759.  Thcrer 
was  no  fuch  defign  in  hGt :  the  attempt  ^as  made  without  pre- 
mcditationi  from  the  fudden  opportunity  of  a  favourable  occa* 
6oiT|  by  rhe  conniraixce  and  ailxltalncc  of  the  Dutch,  which 
tempted  C$mfte  D^Eftaigne  to.break  his  parole.  Thefe  being  the 
eiifcmnftancesi  under  which  the  confcrad  was  entered  into,  wk' 
(hall  be  better  able  to  judge  of  the  objediions  upon  the  foot  of 
concealments*  The  firft  concealment  is,  that  he  did  not  dificlofe 
8ee  Accord,  the  condition  of  the  place.    The  underwriter  knew  the  iiifu* 
Dcw!"^*'  *•   ranee  was  for  the  governor.     He  knew  the  governor  muft  be 
£ittingi  af.    acquainted  with  the  ftate  of  the  place.     He  knew  the  governor 
lYos!"^*''      CQuld  not  difclofe  h,  confidently  with  his  duty.    He  knew  the 
A,  }codix.     governor,  by  infufing,  apprehended,  at  lead,  the  poflibility  of 
an  attack.     With  this  knowledge,  without  afking  a  queftion,  he 
underwrote.     By  fo  doing,  he  took  the  knowledge  of  the  ftate 
of  the  place  upon  himfeif.  It  was  a  matter,  as  to  which  hs  might 
be  informed  various  ways  :  it  was  hot  a  matter  within  the  private 
knowledge  of  the  governor  only*  But  not  to  rely  upon  that,  tho 
utmoft*  whieh  can  i)e  contended  is,  th.at  (he  uhderwriteir  trufted- 
to  the  fort  being  in  the  condition  in  which  it  ought  10  be :   in 
like  manner,  as  it  is  taken  for  granted,  that  a  fliip  infur^d  is  fea 
worthy.     What  is  that  condition  ?      All  the  witnefles  agree» 
that  It  was  only  to  refill  the  natives,  and  not  an  European  force. 
The  policy  infures  againft  a  total  lofs,  taking  for  granted,  that 
if  the  phce  was  attack'^d,  it  would  be  loft.     The  contingency^ 
therefore,  which  the  underwriter  has  infured  againft  is,  whether 
the  place  would  be  attacked  by  an  European  force  v  and  not 

whether  it  would  be  able  to  rcfift  fuch  an  attack,  if  the  (hips 

••• 

could  get  up  the  river*  It  was  particularly  left  to  the  jury  to  con- 
fider  whether  this  wa^  the  contingency  in  the  contemplation  of 
the  parties :  they  have  found  that  it  was.  And  we  are  all  oE 
opinion,  that  in  this  refped,  their  conciufion  is  agreeable  to  the 
evidence.  The  ftate  and  condition  of  the  place  were  material 
in  this  view  only,  iii  cafe  of  a  land  attack  by  the  nati?es« 

**  The  fecond  concealmctit  is,  his  not  having  difclofed,  that^ 
from  the  French  not  being  able  to  relieve  their  friends  upon  the 
coaft|  the^  might  make  them  a  vifit.   This  is  no  part  of  the  fa£l 
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#t)f  the  cafe  :  it  is  mere  fpeculation  of  the  governor,  from  the  ge-  ^  "  ^  **• 
neral  ftatc  of  the  war.    The  conjefturc  was  didatcd  to  hltn 
from  his  fears.    It  is  a  bold  attempt  for  the  conquered  to  att^k 
the  conqueror  in  his  own  dominions.     The  practicability  of  it^ 
in  thi^  cafe,  depended  upon  the  Engfijb  naval  force^i  in  thofc 
feas,  of  which  the  underwriter  could  belter  judge  at  London  in 
May  i*]  60,  than  the  governor  could  at  Fort  Marlborough j  in 
September  17J9.     The  third  concealment  is,  that  he4id  not  dif- 
Clofc  the  letter  from  Mr.  Winch  of  the  4th  of  February  1759, 
tocntioning  the  de^gn  of  the  French  the  year  before.  What  that 
letter  was ;  how  he  mentioned  the  defign  \  or  upon  what  au- 
thority he  mentioned  it;  or  by  whom  the  deGgn  was  fuppofed  to 
be  imagined,  does  not  appear.    The  defendant  has  had  every 
opportunity  of  difcovery  ;  and  nothing  has  come  out  upon  It»  as 
to  this  lettCTi  which  he  thinks  makes  for  his  purpofe.    The 
plaintiff  offered  to  read  the  account  Winch  wrote  to  the  Eajl  In'* 
4ia  Company,  which  was  objeded  to  ;  and  therefbrci  it  was  hot 
read.    The  nature  of  that  intelligencCi  therefore,  is  very  doubt- 
ful.    But  taking  it  in  the  flrongeft  light,  it  is  a  report  of  a  deGgn 
to  furprife  the  year  before  \  but  then  dropt.    This  is  a  topic  of 
mere  general  fpeculation,  which  made  no  part  of  the  HO.  of  the 
cafe  upon  which  the  infurance  was  to  be  made.     It  was  faid,  if 
a  man  infured  a  (hip,  knowing  that  two  privateers  were  lying  in 
her  way,  without  mentioning  that  circumftance,  it  would  be  a 
fraud.    I  agree  it.    But  if  he  knew  that  two  privateers  had  been 
there  the  year  before,  it  would  be  no  fraud,  not  to  mention  that 
circumftance :  brcaufe  it  does  not  follow  that  they  will  crui(b 
this  year,  at  the  fame  time,  in  the  fame  place  \  or  that  they  are 
in  a  condition  to  do  it.     If  the  circumftance  of  this  defign  laid 
ajtde  had  been  mentioned,  it  would  have  tended  rather  to  leffen 
the  ri(k,  than  increafe  it  \  for  the  defign  of  a  furprize,  which  has 
trahfpired,*and  been  laid  aGde,  is  lefs  likely  to  be  taken  up  again  ; 
cfpecisilly  by  a  vanquiflied  enemy.   The  jury  confidered  the  na- 
ture of  the  gbvcmbr's  filence  as  to  thcfe  particulars ;  they  thought 
it  innocent,  and  that  the  omiflion  to  mention  them,  did  not  vary 
the  contraA.     And  we  are  all  of  opinion,  that,  in  this  refpeft, 
they  judged  extremely  right.    There  is  a  filence,  not  objeded 
to  at  the  trial,  nor  upon  this  motion )  which  might,  with  as 
much  reafon,  Have  been  objected  to,  as  the  two  Uft  omiffions^ 
flther  more.    It  appears  by  the  governor's  letter  to  the  plainciff, 
that  he  was  principally  apprehenfivc  of  a  Dutch  war.    He  ccr- 
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tainly  hjidj  what  be  thoughti  good  grounds  for  this  apprehcnfiofl^ 
Compte  D^Ejlaigne  being  piloted  by  the  Dutchf  delivering  the 
fort  to  the  Dutch,  and  fending  the  prifoners  to  Batavia,  is  a 
confirmation  of  thofe  grounds.     Probably  the  lofs  of  the  place 
was  owing  to  the  Dutch.    The  French  could  not  have  got  up 
the  river  without  Dutch  pilots  \  and  it  is  plain  the  whole  was 
concerted  with  them.  And  yet,  at  the  time  of  underwriting  the 
policy,  there  was  no  intimation  about  the  Dutch*    The  reafon 
why  the  counfel  have  not  obje£ted  to  his  not  difcloGng.the 
grounds  of  this  apprehenfion  is,  becaufe  it  mud  have  arifen 
from  political  fpeculation,  and  general  intelligence  :  thereforcj 
they  agree,  it  is  not  neceflary  to  communicate  fuch  things  to  an 
underwriter. 
«  • 
*<  Laftly,  Great  ftrefs  was  laid  upon  the  opinion  of  the  broker, 
tut  we  all  think,  the  jury  ought  not  to  pay  the  leaft  regard  to 
it :  it  is  mere  opinion ;  which  is  not  evidence :  it  is  opinion  after 
an  event :  it  is  opinion  without  the  Isaft  foundation  from  any 
previous  precedent  or  ufage  :  it  is  an  opinion,  which,  if  rightly 
formed,  could  only  be  drawn  from  the  fame  premifles,  from 
which  the  court  and  jury  were  to  determine  the  caufe :  and 
therefore,  it  is  improper  and  irrelevant  in  the  piouth  of  a  wit- 
nefs*    There  is  no  imputation' upon  the  governor,  as  to  any  in* 
tention  of  fraud.     By  the  fame  conveyance,  which  brought  his 
orders  to  infure,  he  wrote  to  the  company  every  thing,  which 
he  knew  or  fufpeftcd :   he  defired  nothing  to  be  kept  a  fecret, 
which  he  wrote  either  to  them  or  his  brother.     His  fubfequent 
conduft,  down  to  the  8th  of  February  1 760,  (hewed  that  he 
thought  the  danger  very  improbable.    The  reafon  of  the  rule 
;\gahifl:  concealments  is,  to  prevent  fraud  and  encourage  good 
faith.     If  the  defendant's  objeQions  were  to  prevail,  in  the  prc- 
fent  inftance,  the  rule  would  be  turned  into  an  indrumcnt  of 
fraud.    The  underwriter  her^,  knowing  the  governor  to  be  ac* 
4}uainted  with  the  ftate  of  the  place  \   knowing  that  he  appre- 
hended danger,  and  muft  have  fome  ground  for  his  apprehen« 
fion  ;  being  told  nothing  of  either,  (igned  this  policy  without 
aiking  a  queftion.     If  the  objedion,  "  that  he  was  not  told,'' 
is  fufficicnt  to  vacate  it,  he  took  the  premium,   knowing  the 
policy  tobe  void,  in  order  to  gain,  if  the  alternative  turned  out  one 
way ;  and  to  make  no  fatisfadion,  if  it  turned  out  the  other :  he 
Arew  the  governor  into  a  falfe  confidence,  that  if  the  word  fhould 
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happen,  he  had  provided  againft  total  ruin ;  knowingi  ^t  the 
fame  time,  that  the  indemnityi  to  which  the  governor  trufted^ 
was  void.     There  was  not  a  word  faid  to  him  of  the  affairs  of 
Indiaf  or  the  date  of  the  war  there,  or  the  condition  of  Fort 
Marlborough*     If  he  thought  that  omiflion  an  objeftion,  at  the  Free'tnd 
time,  he  ought  not  to  have  figned  the  policy,  with  a  fecrct  re-  I'jEaft.Ac-'. 
ferve  in  his  own  mind  to  make  it  void :  if  he  difpenfed  with  the 
information,  and  did  not  think  this  filence  an  obje£tion  then  % 
he  cannot  take  it  up  now,  after  the  event.    What  has  been  often^  - 
faid  of  the  ftatute  of  frauds  may,  with  tnore  propriety,  be  applied 
to  every  rule  of  Uw,  drawn  from  principles  of  natural  equity,  to 
prevent  fraud  :  <f  that  it  (hould  never  be  fo  turned,  conftrued, 
**  or  ufed,  as  to  proteA,  or  6e  a  means  of  fraud."     After  the 
fulled  deliberation,  we  are  all  clear  that  the  verdi£l  Is  well 
founded  ;  and  that  there  ought   not  to  be  a  new  trial :  confe-^ 
quently,  that  the  rule  obtained  for  that  purpofe  ought  to  be  dif« 
eharged/* 

To  have  given  this  very  elaborate  and  learned  argument  in  . 
the  ftate  in  which  it  was  delivered,  certainly  requires  no  apo- 
logy;  becaufe  from  it  may  becolledled  all  the  general  principles 
upon  which  the  do£trine  of  concealments,  in  matters  of  infu- 
rance,  is  founded,  as  well  as  all  the  exception 9,  which  can  be 
made  to  the  generality  of  thofe  principles.  To  have  abridged 
fuch  an  argument,  would  have  very  ipuch  leffened  the  pleafure 
of  the  reader,  and  would  have  been  an  injury  to  the  venerable 
judge,  who  in  that  form  delivered  the  opinion  of  the  court. 
The  rules,  then  advanced  and  illuftrated,  have  fince  been  con- 
firmed by  the  opinion  of  the  judges  upon  fimilar  queftions. 

The  plaintifFs,  Planche  and  Jaquery^  merchants  in  London^  in-  piancbe  tnl 
fured  goods,  "on  board  the  Swedi/h  (hip  colled  the  Mary  Mag-  i^.^^be/'' 
<<  daUna^  loft  or  not  loft,  at  and  from  London  and  Ramfgate^  to  Duu^l'^^!- 
**  Wfl/i/z,  Vith  liberty  to  call  at  Ofendy  being  a  general  (hip  in 
**  the  port  of  London  for  fsTaniz"    There  was  a  declaration  in 
the  policy,  **  that  the  infurance  was  made  on  account  of  certain 
*'  perfons  carrying  on  trade  under  the  name  and  firm  of  ^ai/ee^ 
««  and  DtipleJftSy  Monfieur  Lajiju  le  JeKne^  Guillaume  Albert ^  et 
*«  Poiiier  de  la  Guetde.''     The  defendant  underwrote  the  policy 
fpr  300/.  at  three  guineas  per  cent.     The  (hip's  clearances  fron^ 
the  cuftom-houfejn  London  and  her  other  papers,  were  ail  made 
our  for  0/!aid  only ^  but  the  (hip  and  goods  were  intended  to  gQ 
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CHAP,  diredly  from  Lwdon  to  NantZf  without  going  to  OJltni.  B3I« 
^'  of  lading  in  the  French  language,  dated  the  i8th  of  July  I77&». 
were  figncd  by  the  captain  in  Lmdm^  but  purporting  to  be  mado 
at  Oftend^  and  that  jthe  goods  were  (hipped  there  la  be  delivered 
at  Naniz,  The  policy  was  fubfcribed  by  the  defendant  on  the 
7tfi  of  July,  and  the  lading  was  taken  in  between  the  24th  of 
yuly  and  the  1 7th  of  Augujl.  The  proclamation  for  makiiig  re^ 
prtfals  on  Frenq^  (hips,  bpre  date  the  29th»  and  appeared  in  the 
Gazette  on  the  3  ift  of  July.  Two.  underwriters  h^d  fiigned  the 
policy  after  the  proclamation!  at  the  fame  premium  pi  three 
guineas  :  one  on  the  31ft  of  July^  and  the  other  on  the  7  th  of 
<Augufl.  The  (hip  failed  gn  the  24th  of  Augufi^  and  was  taken 
by  a  king's  cutterj  on  her  way  to  Ifantz.  hfttx  her  departure 
from  Gravffmd^  the  captain  threw  overboard  all  the' papers 
which  be  had  received  f^om  the  cufto.nx»ha^fe  at  London.  Thejr 
had  been  obliterated  by  the  cnftom-houfe  officers  at  Grave/end^ 
and  were  no  longer  of  any  ufc.  The  fliip  was  releafed  by  the 
Admiraltyi  but  the  goods  were  condemned.  The  plaintiffs  had 
no  connexion  or  (hare  in  the  (hip.  Such  were  the  material 
iads  iu  this  cafe,  as  they  were  (laced  this  d^y  by  Lord  Mansfield 
In  his  report,  upon  a  rule  to  (hew  caufe  why  there  fliould  not  be 
^itttngiaftcr  ^  new  trial.  The  caufe  had  been  tried  at  the  la  (I  fittings,  at 
Tiio.  i779-  Quildialif  and  a  verdi£l  found  for  the  plaintiffs.  The  grounds 
for  the  application  for  a  new  trial  were  two :  ift.  That  there  was 
a  fraud  on  the  underwriters,  the  ^ip  having  been  cleared  out 
for  Q/lendf  and  yet  never  baying  been  deCgned  for  that  place.. 
%d\j^  That  as  hoftilities  were  declared  after  the  policy  was 
figned,  and  before  the  (hip  failed,  the  defendant  ought  to  have 
had  notice,  that  he  might  have  exexti&d  his  dlfcretion,  whether 
he  would  chufe  for  a  peace  premium  to  run  the  riik  of  capture. 
Befide  the  h6ts  above  mentioned,  his  lord(hip  ftated,  that  the 
plaintiff  had  produeed  evidence  to  (hew,  that  all  (hips,  going 
with  goods  of  Britijb  manufaAure  to  France^  clear  out  fo^ 
0/lendi  without  meaning  to  go  thither;  and  that  this  is  univer* 
fally  underftood  by  perfons  concerned  in  that  branch  of  com* 
merce.  The  reafons  fuggefted  for  clearing  out  for  Oftemd^  ani 
afterwards  making  bills  of  lading  as  from  that  place,  were,  that 
the  light-houfe  duties  are  faved,  which  are  paya^ble  when  the 
voyage  is  known  to  be  dire£lly  down  the  channel :  and  that  the 
Frepcb  dutiei  axe  lc&  uppn  goods  from  OJlend^  than  from  Eng^ 
land*  .  Lo|4 


OF   FRAUD   INT  POLICIES,  '  ^6^ 

Lord  Mausfield. — <«  This  vtxAiOi  is  impeached  upon  two  CHAP, 
t;touQds«  id,  It  is  faid  there  was  a  fiaud  on  the  underwriters!  ^* 
in  clearing  out  the  ihip  for  Ofiend^  when  (he  was  never  intended 
to  go  thivhcr.  But  I  think  there  was  no  fraud  on  them  :  perhaps^ 
not  on  any  body.  What  had  been  pradifed  in  this  cafe  was 
proved  to  be  the  cbnftant  courfe  of  the  trade  ;  and  notorioufly  fo 
to  every  body.  The  reafon  for  clearing  for  Ofieniy  and  Cgning 
bills  of  lading  as  from  thence,  did  not  fully  appear.  But  it  was 
guefled  at.  The  Fermiers  Gcneraux^  have  the  management  of  the 
taxes  m  France*  As  we  have  laid  a  large  duty  on  French  goods, 
the  finifut  may  have  done  the  fame  on  ours ;  and  it  may  be  the 
iotereft  of  the  farmers  to  cozxnLve  at  the  importation  of  EngUJh 
commodities,  and  take  Oftend  duties,  rather  than  (top  the  trade^ 
by  e^caAing  a  tax,  which  amounts  to  a  prohibition.  Buit  at  any 
rate,  this  was  no  fraud  in  this  country.  One  nation  does  not 
.take  notice  of  the  revenue  laws  of  another.  With  regard  to  th« 
evaGon  of  the  light-houfe  duties,  the  (hip  was  not  liable  to  con^ 
fifcation  on  that  account.  2  J,  The  fecond  objedion  is,  that  the 
policy  was  made  before,  and  the  (hip  failed  after,  the  proclama- 
tion for  reprifals.  But  every  man  in  Englatid  and  France^  on  the 
17th  of  ^«/f,  expe^ed  the  immediate  commencement  of  a  war.  - 
I  will  not  fay  it  was  adually  commenced ;  but  the  ambafladors 
of  both  countries  were  recalled ;  the  Pallas  and  Licorne  were 
taken ;  the  fleets  were  at  [fea ;  and,  as  it  appeared  afterwards, 
were  waiting  for  each  other  to  fight.  It  does  not  appear  that  the 
goods  were  French  property  ;  an  Englijbman  might  be  fending 
his  goods  to  France  in  a  neutral  (hip.  But  it  is  indifferent  wher 
thcr  they  were  Englijb  or  French.  The  rifk  infured  extends  to 
all  captures,  and  as  two  other  underwriters  figned  at  the  f^me 
j)remium,  after  the  proclamation,  it  appears  that  the  war-rffk 
was  in  View  when  the  defendant  figned.  Shall  he  avail  himfclf 
of  an  event,  which  increafes  the  rifle,  but  which  he  had"  in  con- 
templation when  he  underwrote  the  policy  }  I  am  of  opinion, 
that  there  ihould  not  be  a  new  trial*"  The  three  other  judges 
concurred ;  and  the  rule  was  difcharged. 

A  fimilar  declfion  was  made  ii^  the  following  cafe.    It  was  an 
aAion  on  a  policy  of  infurance  on  a  Portugueze  (hip,  at  and  from  Wa::ei,  ' 
Madeira  to  her  port  of  difcharge  in  Jamaica^  with  liberty  to  touch  f ;  gm!  !?!• 
at  the  Leeward  IJlands.    The  defendant  underwrote  150/.  upon 
4t :  the  fliip  was  captured  by  a  French  privateer,  and  condemned 
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m  the  Court  of  Actmiralty  in  France^  on  the  ground  of  having  ^^ 
Englijh  fttpercargo  oniboard.  The  a^ion  was  brought  to  recovcf 
this  lofs  from  the  underwriter,  who  refufed  to  pay,  alleging^ 
that  the  plaintiff  ihould  have  difclofed  to  him,  that^  the  foper- 
cargo  was  Englijb.  At  the  trial,  a  verdift  was  given  for  the 
plaintiffy  upon  a  cafe  referred  for  the  opinion  of  ^e  Court,  and 
containing  in  fubftance  the  fadls  juft  Hated. 

For  the  defendant  it  was  infifted,  upon  the  argument,  that  the 
agent  for  the  infured  ought  to  have  difclofed  this  iz6t ;  and  that 
it  was  the  more  material  in  this  cafe,  becaufe  during  the  prefent 
war,  an  ordinance  pafled  in  France^  fimilar  to  one  made  in  the 
laft  war  in  1756,  which  declares,  that  no  Dutch  (hip  ihall  be  al« 
lowed  to  take  on  board  a  fupercargo,  belonging  to  any  nation  af 
enmity  with  the  couit  of  France :  and  that  if  any  (hip,  having 
fuchfupercargo,  be  taken,   it  (hall  be  condemned  as  lawful 

pnze» 
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Lord  MansjielcL'-^*^  It  is  an  oppre({ive  and  arbitrary  rule,  and 
contrary  to  the  law  of  nations.  If  both  parties  were  ignorant  oJF 
ity  the  underwriter  muft  run  all  rifks ;  and  if  the  defendant  kne^ 
of  fuch  an  ediQ,  it  was  his  duty  to  enquire,  if  fuch  a  fupercargo 
were  on  board.  It  ipuft  be  a  fraudulent  concealment  of  circum- 
Aances,  that  will  vitiate  a  policy.  But  it  is  remarkable,  that 
neither  party  has  faid  a  word,  refpefling  the  treaties  betweci>' 
Trance  and  FortugaW*  Judgment  was  accordingly  given  for  the 
plaintiff. 

3dy  We  come  now  to  the  third  great  divifion  of  this  chapter^ 
namely,  to  cafes  in  which  policies  are  void  by  mifreprefentation. 
before  we  proceed  to  (late  the  cafes  under  this  head,  it  will  be 
proper  to  di{lingui(h  between  a  warranty  and  a  reprefentation. 
A  warranty  or  condition  is  that  which- makes  a  part  of  the  writ- 
ten policy^  and  mud  be  literally  and  ftri£Uy  performed  ;  and  be* 
ing  a  part  of  the  agreement,  nothing  tantamount  will  do,  or  an* 
fwer  the  purpofe.  A  reprefentation  is  a  (late  of  the  cafe,  not  a 
part  of  the  written  inftrument,  but  collateral  to  it,  ^nd  entirely 
independent  of  it;  and  it  is  fafficient,  that  a  reprefentation  be 
Ibbftantially  performed.  The  confequcnce  of  a  breach  of  a  war* 
▼rrf^pa.?.  ranty  we  (ball  take  notice  of  hereafter.  If  there  be  a  mifrepre- 
fentation,  it  will  avoid  the  policy^  as  a  frauds  but  not  z»  a  part 
*  \  of 
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,Af  the  agreement.  E?en  written  inftrufltons,  if  they  are  ijot  in«  c  h  a  p. 
fjtttcd  in  the  policy)  are  only  to  be  coniidered  as  reptefentations;  ^  X. 
and  iit  order  to  make  them  valid  and  binding  as  a  warranty,  it  is 
abfolutely  neceflary  to  make  th'em  a  part  of  the  inftrument,  by 
which  the  contract  of  indemnity  is  efieded.  If  a  reprefentation 
be  falfe  in  any  material  point,  it  will  avoid  the  policy }  and  if  the 
point  be  not  material,  the  reprefentation  can  hardly  ever  be  frau* 
dulent.  The  principle  upon  which  the  policy  is  void  in  fuch  z^ 
cafe,  we  dated  in  the  opening ;  that  the  underwriter  has  com- 
puted the  ri£k  upon  circumftances,  which  were  falfe,  or  which 
idid  not  exift.  Thefe  do^brines  are  fully  eftabliihed  by  a  variety 
pf  judicial  decifions. 

Upon  a  rule  to  flicw  caufe  why  a  new  trial  (hould  not  be  Piwfon  ▼. 
jgranted  in  this  cafe,  Lord  Mansfield  reported  as  follows.—**  This  cowp!"78c. 
was  an  aflion  upon  a  policy  of  infurance.     At  the  trial  it  ap- 
peared in  evidence,  that  the  firft  underwriter  had  the  following' 
inftrudlion  ihewn  to   him :    <*  Three   thoufand  five   hundred 
♦<  pounds  upon  the  fhip  JuHus  Ca/ar^  for  Halifax^  to  touch  at 
^  Pifmouthp  and  any  port  in  America ;  fie  mounts  twelve  gum 
*^  and  twenty  men"    Tbefe  inftru£Hons  were  not  afked  for,  nor 
communicated  to  the  defendant :  but  the  (hip  was  only  repre- 
fented  generally  to  him  as  a  fhip  of  force  :  and  a  thoufand  pounds 
had  been  done,  before  the  defendant  underwrote  any  thing  upon 
her.    The  inftru£lions  were  dated  the  28th  of  June  ^^^6f  and 
the  fhip  failed  on  the  23d  of  July  1776 ;   and  was  taken  by  an 
American  privateer.      That  at  the  time  of  her  being  taken,  (he 
bad  Qn  board  6  four  pouf^ers^  4  three  pounders^  3  one  pounders, 
6  half  pounders^  which  are  called /tci/'W/,  and  27  men  and  boys 
in  all  for  her  crew  ;    but  of  them,  \6  only  were  men^    (not  20,       >  . 
as  the  inftruftions  mentioned,)  and  the  reft,  boys.     But  the  wit- 
nefs  faid,  he  confidered  her  as  being  ftronger  with  this  force, 
than  if  ihe  had   12  carriage  guns,  and  20  men:  he  alfo  faid 
(which  is  a  material  circumftarvce,)  that  there  were  neither  men  nor 
guns  on  board,  at  the  time  of  the  infurance.    That  he  himfelf  in- 
iured  at  the  fame  premium,  without  regard  or  enquiry  into  the 
force  of  the  (hip.     Other  underwriters  alfo  infured  at  the  fame 

I 

premhim,  without  any  other'  reprefentation  than  that  die  wasii 

fiip  of  force.     That  to  every  four  pounder,  there  (hould  be  five. 

men  and  »  boy.    That  in  merchant  fliips,  boys  always  go  under 

the  denomination  of  nun.    This  was  met  by  evidence  on  ihc 
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CHAP,  part  of  the  defendant}  faytngt  that  guns  meant  carriage  g*>tn^ 
^"        not  fwivels^  and  men  meant  aUe  men,  exclufi?e  of  hyx.    There 
were  three  caufet  of  the  fame  nature  depending  upon  the  fame 
evidence*     The  defence  in  each  was,  that  thefe  inftrudlions 
were  to  be  coofidered  as  a  warranty,  the  fame  as  if  they  had 
hzcn  inferted  in  the  policy }  though  they  were  not  proved  to  have 
been  (hewn  to  any  but  the  firft  underwriter.      In  all  the  three 
caft8y  the  queftion  for  the  Court  to  dttermine,  is.  Whether  the 
snftrudlions,  which  were  fliewn  to  the  firft  underwriter,  are  to 
be  confidcred  ^  a  warranty  inferted  in  the  policy ;  or  as  a  repr&p 
fentation,  which  wo^ld  avoid  the  ffilkj,  if  fraudulent  ?    If  the 
Court  (hould  be  of  opinion,  that  the  inftruAions  amounted  to  a 
warranty,  then  a  new  trial  is  to  be  had  in  each  without  cofts ; 
otherwife,  the  verdtfts,  which  wefe  all  for  the  plaintifFs,  are  to 
ftand.    At  the  trial  I  was  of  opnion,  that  it  would  be  of  very 
dangerous  confequenoe,  to  add  a  coav^rfatioa,  that  pafied  at 
that  tim^,  as  part  of  the  written  agreement.     It  is  a  collateral 
reprefcntation ,  and  if  the  parties  had  confideredit  as  a  warranty^ 
they  would  have  had  it  inferted  in  the  policy.    But  fecQadiy,-  if 
ihefe  inftruAioos  were  to  be  confidered  in  the  light  of  a  fraudu* 
lent  mtfrepvefentatioD,  they  mud  be  both  material  and  fraudu- 
lent :  and  ia  that  light,  I  held,  that  a  iptfreprefentation  made  to 
the  firft  underwriter  ought  to  be  confidered  as  a  mifreprefentatioa 
made  to  every  one  of  them,  and  fo  would  infed  the  whole  po* 
licy.     Otherwife,  it  would  be  a  contrivance  to  deceive  many  t 
for  where  a  good  man  ftands  firft,  the  reft  underwrite  without 
aiking  a  queftion  :  and  if  he  be  impofed  upon,  the  reft  of  the 
underwriters  are  taktn  in  by  the  fan»e  fraud."     The  cafe  wat 
left  to  the  jury  under  that  dire£lion. 

After  argument  at  the  bar.  Lord  Mansfield  aflced.  Whether 
there  was  any  cafe  that  made  a  di&rence  l>etween  a  written  and 
a  pasol  reprefentation  ?  No  anfwer  being  given,  his  lordlhip 
proceeded :  <^  There  is  no  diftiadion  better  known  to  thofe  who 
are  at  all  converfant  in  the  law  of  infurance,  than  that  whicl^ 
cxifts  between  a  warranty  or  condition,  which  makes  part  of  a 
written  policy,  and  a  reprefentatioti  of  the  ftate  of  the  cafe. 
Where  it  is  a  part  of  the  written  policy,  it  muft  be  performed* 
As  if  there  be  a  warranty  of  convoy,  there  it  muft  be  a  conv$y  g 
notliing  elfe  will' anfwer  the  idea  intended  by  the  warranty:  it 
Quift  he  ftriAly  performed,  as  being  a  part  of  the  agircement  ; 
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lor  in  die  cafe  of  conrojr  it  migbt  be  faid^  the  party  would  not  chap. 
Iiav^  infured  without  coniroy.  But  as^  by  the  law  of  merchants}  ^  ^- 
all  dealings  mult  be  fair  and  houeft,  fraud  infe£ls  and  Titiates 
CYptj  mercantile  contra£^.  Therefore,  if  there  be  fraud  in  a 
feprcfentation,  it  will  avoid  the  policy,  on  account  of  the  fraud, 
but  not  on  account  of  the  non-compliance  with  any  part  of  the 
agreement.  If  in  a  life^policy,  a  man  warrant  another  ro  be  in 
good  health,  when  he  knows  at  the  fame  time  h^  is  ill  of  a  fever, 
tf)at  will  not  avoid  the  policy  on  the  ground  of  mifreprefentation 
(though  it  will  be  void  for  non-compLiance  with  the  warranty)  i 
becaufe  by  the  warranty,  the  infured  takes  the  riik  upon  himfelf. 
But  if  there  be  no  warranty,  and  he  fay,  <<  the  man  is  In  good 
<*  health,'-  when  in  fa£)  he  knows  him  to  be  ill,  it  is/al/e.  So 
it  is,  if  he  do  not  know  whether  he  be  we)l  or  ill  ^  for  it  is 
equally  falfe  to  undertake  to  fay  that  which  he;  knows  nothing  at 
all  of,  as  to  fay  that  is  true  which  he  knows  is^  not  true.  But  if 
be  only  fay, «  he  believes  the  man  to  be  in  good  health,''  know- 
ing nothing  about  it,  nor  having  any  reafon  to  believe  the  con- 
trary ;  there,  though  the  perfon  h  not  in  good  heafth,  it  will 
not  avoid  the  policy,  becaufe  the  underwriter  then  takes  the  rilk 
ppon  himfclf.  So  that  there  cannot  be  a  clearer  diftin£tion  than 
that  which  exlils  between  a  warranty,  which  makes  part  of  the 
written  policy,  and  a  collateral  reprefentation,  which,  if  falfe  in 
^  point  pf  materiality,  makes  the  policy  void  :  but  if  not  mate* 
fial,  it  can  hardly  ever  be  fraudulent.  So  far  from  the  ufage 
being  to  confider  inftruQions  as  a  part  of  the  policy,  that  parol 
inflrudions  were  never  entered  in  a  book,  nor  written  inilruc* 
tions  kept,  till  a  few  years  ago,  upon  occafion  of  feveral  anions 
brought  by  the  infured  upon  policies,  where  the  brokers  had 
(reprefented  many  things  they  qught  not  to  have  reprefented,  in 
^onfequence  of  which  the  plaintiffs  were  cad.  I  advifed  the  in- 
fured to  bring  an  adion  againft  the  brokers,  which  they  did, 
a^id  Kec(!)vcred  in  feveral  inftances :  and  I  have  repbatedly,  at 
(^uiUbaflf  cautioned  and  recommended  it  to  the  brokers,  to 
^tcr  all  reprefentations  made  by  them  in  a  book.  That  advice 
hat  been  followed  in  London ;  but  it  appeared  lately,  at  the  trial 
of  a  caufe,  that  at  Brtfiot^  to  this  hour,  they  make  no  entry  in 
their  books,  or  keep  any  inftruftions.  The  queftion  then  is^ 
Whether  in  this  policy  the  perfon  Infuring  has  warranted  that 
the  (hip  OiQuId  pofitiyely  and  literally  have  la  carriage  guns  and 
a^  mfn  f    That  is^  Whether  t^e  inftru£tions  given  in  evidence 
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c  H  A  p.  are  a  part  of  the  policy  ?     Now  I  will  take  it  by  degrees.    The 
two  fir  (I  underwriters  before  the  Court  are  Watfon  and  SntlL 
Says  Watfon^  «  it  is  part  of  my  agreement,  that  the  (hip  fhall 
^<  fail  with  I  a  guns  and  ao  men :  and  it  is  fo  (lipulated,  that 
•*  nothing  under  that  number  will  do  :   i  o  guns  with  fwiveltf 
"  will  not  do."    The  anfwer  to  this  is,  read  your  agreement ; 
read  your  policy.    There  is  no  fuch  thing  to  be  found  there. 
It  is  replied,  yes,  but  in  fa£b  there  is,  for  the  inftrudions,  upon 
which  the  policy  was  nlade,  contain  that  exprefs  ftipulation. 
The  anfwer  again  is,   there  never  were  any  inilrudiions  (hewn 
to  Watfon ;  nor  were  any  aflced  for  by  him.     What  co^pur  then 
has  he  to  fay  that  thbfe  inftruflions  are  any  part  of  his  agree* 
ment  ?     It  is  faid,  he  infured  upon  the  credit  of  the  firft  under- 
writer.  A  rcprefentation  to  the  firft  underwriter  has  nothing  to 
•do  with  that,  which  is  the  agreement  or  terms  of  the  policy. 
No  man  who  underwrites  a  policy,  fubfcribes  by  the  zQi  of  un« 
derwriting,  to  terms  of  which  he  knows  nothing :  but  he  reads 
the  agreement  ^md  is  governed  by  that.     Matters  of  intelligence, 
fuch  as  that  a  (hip  is  or  is  not  mifling,  are  things  in  which  a 
man  16  guided  by  the  name  of  a  firll  underwriter,  who  is  a  good 
man,  and  to  which  another  will  therefore  give  faith  and  credit : 
but  not  to  a  collateral  agreement,  of  which  he  can  know  nothing  (a). 
The  abfurdity  is  too  glaring,  it  cannot  be.   'By  extenfion  of  an 
equitable  relief  in  cafes  of  fraud,  if  a  man  is  a  knave  with  refpe£l 
to  a  firft  underwriter,   and  makes  a  falfe  reprcfentation  to  him 
in   a  point  that  is  material  \  as  where  having  notice  of  a  (hip 
being  loft,  he  fays  (he  was  fafe  ;  that  (hall  afFedl  the  policy  with 
regard  to  all  the  fubfcquent  underwriters,  who  are  prefumed  to 
follow  the  firft.     How  then  do  Watfon  and  ^nell  underwrite  the 
(hip  in  qucftion  ?     Without  knowing  whether  (he  had  any  force 
at  all.     That  proves  the  ri(k  was  equal  to  a  (hip  of  no  force  at 
all ;  and  tlie  premium  was  a  vaft  one ;  eight  guineas.     So  much 
therefore  for  thofe  two  cafes.     The  third  cafe  is  that  of  Evoer^ 
who  faw  the  inflrudions,  with   the  reprcfentation  which  they 
contained.     Did  the  number  of  guns  induce  him  to  underwrite 

(«)  This  p/tint,  bow  far  a  rerrefenUtion  trade  to  ihe  firft  onderwritrr  Aill  be  taken 
to  extend  to  all  the  reft,  wa^  about  to  be  dtfciii)>d  in  a  cafe  of  Mari'den  v.  Rcid>  3  Eaft*a 
Rep.  571.  (S.cit  for  ajjochcr  point, ante,  p.  37.  and  for  another  poft.  p.  ,)  The 
ficis  did  not  fufficientiy  laife  the  queHion.  Bat  the  Court  feeroed  iocUned  to  the  affir* 
aoMtve,  aUbrugh  the  cafe  had  net  proceeded  in  eaough  to  rrouire  stte&tica  to  Lor^ 
Maoblieic  I  diiiindlioii.  *  >   . 
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Ac  policy  ?  If  it  did»  he  would  have  faid,  put  them  into  the  c  H  a  p. 
policy;  warrant  that  the  (hip  fhall  depart  with  12  guns  and  20  ^' 
men.  Whereas  he  does  no  fuch  thing,  but  takes  the  faoi^  pre* 
tniuni  which  Watfon  and  Snell did,  who  had  na  notice, of  her 
having  any  force.  What  does  that  prove  ?  That  he  is  paid  and 
receives  a  premium  as  if  it  were  a  Ihip  of  no  force  at  ail.  The 
reprefentation  amounts  to  no  more  than  this  ;  I  tell  you  what 
the  force  will  be>  becaufe  it  is  fo  much  the  better  for  you. 
There  is  no  fraud  in  it»  becaufe  it  is  a  reprefentation  only  of 
what,  in  the  then  ftate  of  the  ihip,  they  thought  would  be  the 
truth.  And  in  real  truth  the  fliip  failed  with  a  larger  force ;  for 
file  had  nine  oarriage  guns  and  fix  fwivels.  The  underwriters 
therefore  had  the  advantage  by  the  difference.  THere  was  no 
llipulation  about  what  the  weight  of  metal  would  be.  All  the 
witnefles  fay,  that  flie  had  naore  force  than  if  (he  had  12  carriage 
guns,  in  point  of  (trengtb,  of  convenience,  and  for  the  purpofe 
of  refiftance.  The  fupercargo  in  particular  fays,  "  he  infured 
<*  the  fame  (hip  and  the  fame  voyage,  for  the  fame  premium, 
••  without  faying  afyllable  about  the  force."  Why  then  it  was 
a  matter  proper  for  the  jury  to  fay,  whether  the  reprefentation 
was  falfe,  or  whether  it  was  in  fa£l  an  infurance  as  of  a  ftiip 
without  force.  They  have  determined,  and  I  think  very  rightly, 
that  it  was  an  infurance  without  force^  Ewer  makes  an  objec- 
tion, that  the  reprefentation  ought  to  be  confi4^red  as  inferred 
in  the  policy ;  but  the  anfwer  to  that  is,  he  has  determined 
whether  it  ihould  be  inferted  in  the  policy  or  not,  by  not  iiifert- 
ing  it  himfelf.  There  is  a  great  difference  whether  it  (hall  be 
confidered  as  a  fraud.  But  it  would  be  very  dangerous  to  permit 
all  collateral  rcprefentations  to  be  put  into  the  policy.  I  am  ex- 
tremely glad  to  hear  that  a  great  many  of  the  underwriters  have 
paid.  Mr.  Thornton  has  paid,  who  was  the  firft  perfon  that  faw 
the  inftruflions.  Shall  the  reft  refufe  then  ?  As  to  Watfon  and 
Snell,  they  have  no  pretence  to  refufe ;  for  there  is  not  a  colour 
for  the  objedion  made  by  them.  As  to  Ewer,  we  arc  all  fatif- 
fied  with  the  determination  of  the  jury  againft  him.  Therefore 
the  rule  for  a  new  trial^muft  be  difcharged.*' 

N.  B^  On  the  Monday  following,  Mr.  Davenport  faid,  he  was 
deiired  by  the  underwriters  to  a(k,  Whether  it  was  the  opinion 
of  the  Court,  that  to  make  written  inftruftioas  valid  and  binding 
at  a  warranty  they  muft  be  inferted  in  the  policy  ?    Lord  Manf- 

jpild 
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CHAT.  ^M  anfwcredi  that  mofl  undoubtedly  that  was  the  opinion  of 
^     ^'        the  Court :   If  a  man  warrant. that  a  (hip  fhall  depart  with  it 

gunsy  and  it  depart  with  lo  only»  it  is  contrary  to  the  condition 

of  the  policy. 

From  the  judgment  pronounced  ixi  the  caufe  juft  ftatedi  vrt 
learn  the  difference  between  a  warranty  and  a  reprefentation : 
we  learn  alfo,  that  a  performance  in  fubftance  ^11  fatiefy  a  con- 
dition exprefled  in  a  reprefentation :  but  that  nothing  except  a 
ftri£l  and  literal  compliance  will  fulfil  the  terms  of  the  former : 
and  we  alfo  are  inftruded  in  the  whole  do£lrine  of  lepreienta* 
tion,  as  far  as  it  aflcAs  the  contnd  of  infurance*  The  pofitions 
advanced  in  the  abo^re  cafe  were  fo  fatisfaAoryt  that  they  haTe ' 
been  adopted^  as  the  ground  of  diredion  to  juries^  upon  all 
quedions  of  reprefentation }  and  have  been  followed  by  the 
Court,  whenever  points  of  that  nature  have  come  before  diem 
for  judgment. 

Bise  t.  This  was  s^n  acllon  oh  a  policy  of  infitrance  on  the  (hip  Car* 

Sittings  ifter  «^^«^  ^6^  Indiaman^  "at  and  from  Pert  P  Orient  ^  to  the  ifles  of 

I»fter  Teiro  c(  France  and  Bourbon f  and  to  all  or  any  ports  or  places^  whoe 

c«*iidhaii,     "  and  wbatfoever,   in  the  Eaji  Jndiei,  Cisna,  Perfia^  or  elfc- 

Doogi.  R«p.  J,  ^herc,  beyond  the  Cape  of  Good  Hope^  from  place  to  place  5 

<<  and  during  the  (hip's  (lay  and  trade  backwards  and  forwards^ 

<<  at  all  ports  and  placeS|  and  until  her  fafe  arrival  back  at  her 

«  lad  port  of  difcharge  in  France**    But  at  the  fame  time  that 

this  policy  was  fubfcribed,  there  was  a  flip  of  paper  wafered  to 

it»  and  (hewn  to  the  underwriters,  on  which  was  written  the 

following  reprefentation  :  <<  The  (hip  has  had  a  complete  repair, 

*<  and  is  now  a  (ine  and  good  vefiel,   three  decks*     Intends  to 

•<  fail  in  September  or  Oi^ober  next  (1776).     Is  to  go  to  Madeira^ 

^     *«  the  ifles  of  France^  Pondicherry^  Chinas  the  ifles  of  France^ 

«  and  VOrient?* 

The  (hip  did  not  fail  till  the  6th  of  December  1776,  and  did 
not  reach  Pondicherry  till  the  23d  of  July  1777.  Shec6ntinued 
there  till  the  23d  of  Augujl  following^  when  inflead  of  proceed- 
ing to  China^  (he  failed  for  Bengal^  where  having  pafled  the 
winter  and  undergone  confiderable  repass,  (he  failed  from  thence 
early  in  the  year  1778,  (being  the  fecond  (hip  that  lefk  the 
Ganges)  returned  to  Pondicherry^  and  after  taking  in  a  home-* 

ward* 
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irard-boond  cargo  at  that -f  lace,  proceeded  iii  her  voyage  batk  chap, 
to  VOrient^  but  was  taken  in  OBcber  in  that  year,  by  the  JIf  ew- 
Ur  prlirateer.  The  nfnal  time  in  which  the  UteBt  voyage  be« 
Cween  Pondicberrj  and  Bengal  is  performed,  is  fix  or  fcTcn  days  ; 
but  the  Carnatic  was  about  fix  weeks  in  going  to  Bengal,  *and 
two  months  on  the  way  back  from  thence  to  Pondkberry.  Both 
going  and  returning,  (he  eitlfer  touched  at,  or  lay  off  Madras ^ 
Mqfulipatam,  Fijigapatam^  and  Tanott^  and  took  in  goods  at  all 
thofe  places. 

■ 
It  was  contended  in  this  caufe,  at  the  trial,  that  the  reprefen- 
tation  accompanying  the  policy  reflrained  the  voyage  to  the 
limits  therein  fpecified.  They  produced  fome  letters  from  the 
owners  to  their  correfpondents,  one  of  which  was  to  the  follow- 
ing efiefl :  <<  We  doubt  not,  but  on  account  of  the  ftorm  the 
**  ihip  win  be  forced  to  go  to  Bfttgai  to  be  laid  dowuj  which 
^^  cannot  be  done  at  Pondicberrys  in  which  cafe  our  "^captain 
<*  will  hare  entered  a  proteft,  which  we  will  forward  in  time 
«t  to  you.**  In  a  fttbfcguent  letter  they  fay  nothing  of  the  ftorm 
or  lesJc  \  but  mention  a  different  caufe  for  the  fliip's  going  to 
Bingat.  Thefe  letters*  it  was  faid,  raifed  a  prefumption  that 
the  necefiity  of  going  to  Bengal  was  mctely  a  pretence  derlfed 
after  the  capture,  and  when  the  infured  began  to  apprehend 
that  the  words  of  the  policy  would  not  coTcr  a  voyage  to  that 
place* 

Lord  Mansfield  told  the  jury,  *^  that  the  firft  queftion  was. 
Whether  the  policy  was  void,  on  account  of  mifrepref^ntation  i 
Now  there  is  an  eflcntial  difference  between  a  warranty  and  a 
reprefentation.  The  warranty  is  a  part  of  the  contrad  :  a  riik 
defcribed  in  the  policy  is  part  of  the  contrafl.  There  can  be  no 
warranty  by  any  collateral  reprefentation.  The  ground,  on 
which  a  reprefentation  affeQs  a  policy,  is  fraud,  the  reprefenta- 
tion muft  be  fraudulent,  that  is,  it  muft  be  falfe  and  material  in 
refpedl  to  the  rifle  to  be  run.  All  rifles  are  governed  by  the  na^- 
xure  of  them ;  and  the  premium  is  governed  by  the  rifle.  Where 
tt  Reprefentation  accompanies  an  inilrument,  it  fays,  <<  I  will 
have  this  underftood  as  my  prefent  intention :  <*  but  I  will  have 
<<  it  in  my  power  to  vary  it/'  The  great  queftion  in  this  caufe 
is.  Whether  the  reprefentation  was  falfe,  and  that  in  a  material 
inftance  i  Fraud  is  found  out  by  the  materiality  of  the  point  it 

is 
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^  ^^  ^*  **  charged  in.  It  is  to  be  ccmfidered*  then,  whether  they  had 
.  -^r-  '  '^'*y  *  ^^  of  going  to  C£fmi.  A  witnefs  has  proved  that  the 
dtfference  o£  infurance  is  one  per  ant.  on  going  to  BengiJ^  and 
not  to  CUna.  If  you  think  that  this  was  a  mifreprefentation  to 
avoid  paying  the  one  per  cent,  you  will  find  for  the  defendant. 
But  if  you  are  fatisfied  that  the  real  intentioni  at  the  time  of  the 
reprefentation,  was  to  go  to  China^  the  plaintiiF  will  be  entitled 
4  '  to  your  verdidl :  for  the  infured  may  change  his  intention,  go  to 
Bengal^  and  yet  be  protefled  by  the  policy,  which  clearly  ad* 
mits  of  that  voyage,  and  muft  be  under (tood  by  both  parties  in 
a  greater  latitude  than  the  reprefentation,  being  exprefled  in  dif- 
ferent and  much  more  comprehenfive  terms.  If,  upon  the 
whole  evidence,  you  fhall  be  of  opinion,  that  no  fraud  was  in« 
tended,  and  that  the  variance  between  the  intended  voyage,  as 
defcribed  in  the  flip  of  paper,  and  the  adual  voyage  as  pevform. 
ed,  did  not  tend  to  increafe  the  rilk  to  the  underwriters,  thisjlip 
rf paper  being  only  a  reprefentation,  you  muft  find  for  the  plaintiff." 
The  jury  found  a  verdidi  accordmgly.  And  although  in  feveral 
caufes  upon  the  fame  ihip,  new  trials  were  moved  for,  and 
granted ;  yet  in  this,  which  was  the  only  caufe,  in  which  there 

VideDougi.  T*^  *  reprcfcntation,  theverdift  was  acquieCccd  in,  and  no  mo. 
iicp.  ajj.     tion  refpeding  it  ever  was  made, 

,  In  the  outfet  of  this  chapter,  we  took  nojice  of  a  very  mate-' 
rial  rule  rcfpefting  mifreprefentation  ;  and  which  it  now  becomes 
neceffary  to  repeat.  If  a  reprefentation  be  made  to  the  under- 
writer of  any  circumftancc  which  was  falfe,  this,  if  it  be  in  a  ma- 
terial point,  ihall  vacate  the  policy,  and  annul  the  contraa,  aU 
iheugh  it  happen  by  mi/lake,  and  without  any  fraudulent  intention, 
S  Burr.  or  improper  motive  on  the  part,  of  the  infured.  We  alfo  Rated, 
the  principle,  on  which,  in  fuch  a  cafe,  the  contraa  is  held  to 
be  void :  becaufe  the  infurer  is  led  into  error,  and  ccrmputes 
his  rift  upon  ciicumftancesnot  founded  infaa  j  by  which  raeanr 
the  rift  aaually  run  is  different  from  that  intended  to  be  run,  at 
the  time  the  contraa  is  made.  On  this  ground  it  is,  that  the 
contraa  is  as  much  at  an  end,  as  if  there  had  been  a  wilful  and 
falfe  allegation,  or  an  undue  concealment  of  circumftances. 
The  doarinc  here  meant  to  be  advanced  will  be  better  under- 
fteod,  and  more  fully  illuftrated,  by  attention  to  the  following 
cafe  2 

It 
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* 

It  was  an  a6kion  on  a  policy  of  infurance  on  the  (hip,  <<  the  C  H  a  P, 
Mar^  and  Hannah^  from  New  Tork  to  Philadelphia^*     At  the  ^' 

time  when  the  infurance  was  made,  which  wras  in  London^  on  the   Macdowail ' 
30th  of  Janiiaryi  the  broker  reprefented  the  fituation  of  the  (hip   !j  f*"***"* 
to  the  underwriter  as  follows :  *<  The  Mary  and  Hannah,  a  tight  i6o* 
<<  vefTel,  failed  with  fcreral  armed  (hips,  and  was  feen  fafe.ia 
**  the  Delaware  on  theiith  of  December,  by  a  (hip  which  arrived 
•'  at  New  Tork."*     In  faft  the  (hip  was  loft  on  the  ^th  of  De^ 
cember,  by  running  againft  a  cbeveau  de  frife^  placed  acrofs  the 
ri?er.    The  caufe  came  on  to  be  tried  before  Lord  Mansfield  at 
GuUdhalL    The  defence  was  founded  on  the  mifreprefentation 
as  to  the  time  when  the  (hip  was  feen  ;    and  the  reprefentation 
and  the  day  of  the  lofs  being  proved,  the  jury  found  for  the  de- 
fendant.    A  rule  was  obtained  on  the  part  of  the  plaintiff,  call- 
ing upon  the  defendant  to  (hew  caufe  why  there  (hould  not  be  a 
new  trial.    After  argument  at  the  bar, 

Lord  Mansfield  faid  :  ^  The  diftinAion  between  a  warranty 
and  a  reprefentation  is  perfeQly  well  fettled.     A  reprefentation 
muft  be  fair  and  true.     It  (hould  be  true  as  to  all  that  the  in. 
fured  knows  /  and,  if  he  reprefents  fads  to  the  underwriters 
without  knowing  the  truth,  he  takes  the  ri(k  upon  himfelf.    But 
the  diflerence  between  the  fa£l  as  it  turns  out,  and  as  reprefented, 
muft  be  material.     The  cafe  of  the  Julius  defar  was  very  dif-   VJde  Ante, 
f erent  from  this.    The  (hip  there  was  only  fitted  out,  when  the  tI^J^  n 
infurance  was  made.  No  guns  nor  men  were  put  on  board.    It    ^«(foo» 
was  only  faid,  what  was  meant  to  be  done )  and  what  was  done^ 
though  different,  was  as  advantageous,  or  more  fo,  than  what 
had  been  reprefented.     There  was  no  evidence  of  oBual  fraud  in 
the  prefent  cafe,  and  no  queftion  of  that  fort  feemed  to  be  made» 
But  there  was  a  pofitive  averment,  that  the  (hip  was  feen  in  the 
Delaware  on  the  i  ith  of  December.     The  underwriter  was  de- 
ceived as  to  that  fa£i,  and  entered  into  the  contraA  under  that 
deception.     There  was  no  evidence  at  the  trial  when  (he  was 
feen  in  the  Delaware,  or  in  what  condition :  but  fuppofe  the  izQt 
had  been  explained  in  the  manner  now  fuggefted,  why  did  the 
infured  take  upon  him  to  compute  the  day   of  the  month  on 
which  (he  had  been  feen  ?    Why  did  he  not  mention  esaAly 
what  his  information  was,  and  leave  the  underwriter  to  make 
the  computation  I    In  infuramces  on  (hips  at  a  ^rcat  diftance^ 

T  theirs- 
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CHAP.*  their  bemg  fafe  up  to  a  certain  day  is  always  confidered  as.  a  vtrj 
ij^'^  important  circumftance.    I  am  of  bpinioni  that  the  reprdfenta- 
tion  concerning  the  day  was  material/' 

Mr.  Juftice  trUles. — '*  This  is  certainly  only  a  rcprefenta- 
tion  ;  but,  In  an  infurance  on  fo  fhort  a  voyage^  it  might  hatre 
made  a  material  difference  whether  the  (hip  was  known  to  be 
fafe  two  days  fooner  or  later.  It  ought  to  have  been  (hewn,  on 
the  part  of  the  plaintiff,  that  it  was  not  material,  but  there  was 
no  evidence  that  the  (hip  was  met  on  the  9th,  or  any  other  day. 
Q^he  materiality  was  proper  for  the  conGderation  of  the  jury/' 

Mr.  Jufticc  AJhhurJl, — "  The  diftinSion,  which  the  court  has 
made  in  the  cafes  on  the  Julius  Cafar^  and  fome  others,  between 
a  reprefencation  and  a  warranty,  is  extremely  juft.  There  is  no 
imputation  of  fraud  in  this  cafe  ;  but  the  iivfut^ed  (hould  have  beeit 
more  cautious.  In  the  foirmer  cafes,  the  reprefentation  was  of 
what  was  intended  \  here  ic  was  of  a  fa£l  dated  as  having  hap- 
pened, within  the  knowledge  of  the  infured.  He  (hould  have 
made  the  reprefentation  in  the  fame  words,  rh  which  the  intel- 
ligence is  faid  to  have  been  communicated  to  him." 

'  Mr.  Jufticc  jBa//(Pr.~"  We  cannot  fay  the  difference  of  the 
day  was  not  material.  The  fafety  of  the  (hip  is  the  moft  mate- 
rial hdt  of  any,  in  cafes  of  infura;nce.  The  plaintiff  admits  that 
the  place  where  Che  was  met  in  fafety,  was  material.  Why  was 
not  the  time  equally  fo  ?  There  was  no  intentional  deceit^  and  it 
is  perhaps  unfortunate  that  the  infured  made  tbi  mi/lake:  but  I 
think  the  verdUfik  right.** 

SWrjtey  y.  ^  fimilar  decilion  was  made  by  the  fame  learned  judges  at  a 

B.  R..Mich    period  fubfequent  to  that  of  the  cafe  of  Macdowall  and  Frafer, 

22Geo,lI!. 

Duugl.  Rep.  ,  MM       r 

3od.  Upon  a  motion  for  a  new  trial.  Lord  Mansfield  ^nA  the  reft  of 

the  court  were  clearly  of  opinion,  that  if  the  broker,  at  the  time 
when  the  policy  is  effefted,  in  reprefenting  to  the  underwriter 
the  ftate  of  the  (hip,  and  the  lail  intelligence  concerning  her, 
does  not  difclofc  the  whole,  and  what  he  conceals  (hall  appear 
fhaterial  to  the  jury,  they  ought  to  find  for  the  underwriter,  the 
coiftra^  in  fuch  cafe  being  void ;  although  the  concealment 
ifaould  have  been  innocent^  the  fs(£is  not  mentioned  having  ap- 
peared 
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peared  immaterial  to  the  broker,  and  having  not  been  commiini« 
cated  merely  on  that  account* 

But  as  has  been  faid  beforei  and  as  will  appear  from  the  cafes 
already  cited,  in  order  to  vitiate  the  contrafi,  the  thing  con-* 
cealed  muft  be  material^  it  mud  be  fomefaEl^  and  not  merely  a 
fuppofition  or  fpeculation  of  the  infured ;  and  the  underwriter 
muft  take  advantage  of  any  mifreprefentation  the  firft  opportu* 
nity,  otherwife  he  will  not  be  allowed  to  claim  any  benefit  from 
it  at  a  future  period.  If  therefore  the  infurtd  merely  reprefeiit 
that  he  expedls  a  thing  to  be  done,  the  contra£i  will  not  be  void^ 
although  the  event  (hould  turn  out  very  different  from  bis  ex» 
pe£lation.  - 

Thus  upon  a  motion  for  a  new  trial,  one  of  the  grounds  ftated  Barber f. 
to  induce  the  court  to  inrant  it  was,  that  fince  the  trial,  a  mate*  F'«^|>«r» 
rial  reprefentation,  which  had  been  made  to  Shulbred,  the  firft 
underwriter  upon  the  policy,  and  which  turned  out  to  be  falfe^ 
had  been  difcovered.  Shulbred  made  an  affidavit,  by  which  it 
appeared,  that  when  he  figned  the  policy  in  March  1778,  the 
broker  was  getting  feveral  others,  on  other  (hips,  fubfcribed  at 
the  fame  time,  all  belonging  to  the  fame  owner,  and  faid,  fpeak- 
ing  of  them  all — <»  which  vefiels  are  txpcSitdto  leave  the  coaft  of 
"  Africa  in  November  or  December  1777.*'  In  truth,  the  vcffel 
in  queflion  had  failed  in  May  17779  and  Shulbred  fwore,  that  if 
he  had  known  that  circumftance,  he  would  not  have  figned. 
There  had  been  anions  brought  againft  all  the  underwriters  on 
the  policy,  except  Shulbred. 

Lord  Mansfield. — "  It  has  certainly  been  determined  in  a  va- 
riety of  cafes,  that  a  reprefentation  to  the  firft  underwriter  «• 
tends  to  the  others.  But  under  what  circumftances  has  the  dc» 
fendant  gone  to  trial  in  this  cafe  ?  He  certainly  knew  what  had 
been  rcprefcntcd  to  himfelf.  He  was  acquainted  with  Shulbred^ 
and  had  an  opportunity  of  aflring  before  the  trial  what  had  beea 
xeprcfented  to  him.  If  therefore  this  evidcnee  is  nexv^  it  is  ow- 
ing to  his  own  negligence.  But  the  reprefentation  is  not  mate- 
rial :  it  wlis  only  an  e^peflatien,  and  the  underwriters  did  Jiot 
enquire  into  the  ground  o(  the  expeaation.  Thii  was  lying  by. 

X  a  tiU 
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^  H  A  P.  till  after  a  triali  in  order  to  make  an  objeAion  if  the  verdiA 
^     ^'        ihould  be  for  the  plaintiflF."    The  rule  was  difcharged. 

There  ta  another  rule  upon  this  fubjed,  which  it  is  material 
particularly  to  mention ;  although  it  may  be  coUefled  from  ai- 
med all  the  cafesi  that  have  already  been  quoted :  and  it  is  appli- 
cable to  each  of  the  three  branchesj  into  which  this  chat>ter 
has  been  divided.  Wherever  there  has  been  an  allegation  of  a 
faKhoodi  a  concealment  of  circumftancesi  or  a  mifreprefenta- 
tion,  it  is  immaterial,  whether  fuch  allegation  or  concealment  be 
the  z€t  of  the  perfon  himfelf  who  is  intereiled,  or  of  his  agent ; 
for  in  either  cafe,  the  contra^  is  founded  in  deception,  and  the 
policy  is  confequently  void.  The  reafon  of  this  rule  is  nothing 
mjre  than  that  which  the  law  of  England  has  for  general  con- 
Tcnience  adopted,  in  treating  of  the  relation  between  mafter  and 
fervant ;  declaring,  that  the  mafter  muft  always  be  refponfible 
for  the  aft  of  his  fervant,  if  done  by  his  exprefs  or  implied  com- 
mand. It  would  indeed  be  of  very  mifchievous  confequence,  if 
a  man  might  (helter  himfelf  from  refponfibility  of  any  kind,  by 
throwing  the  blame  upon  his  agent:  it  would  be  to 'allow  him 
to  contradift  a  maxim  of  law,  which  fays>.  that  no  man  (hall  be 
fuffered  to  make  any  advantage  of  his  own  wrong  :  and  would 
overturn  that  wife  principle  of  equity,  that  when  one  of  two  in« 
Bocent  pcrfons  (for  the  mafter  may  without  danger  to  the  argu- 
ment be  fuppofed  itmocent)  muft  fuffcr  for  the  fraud  or  negli- 
gence of  a  third,  he  who  gave  credh  to  that  third  perfon,  (hall 
bear  the  confequences  arHing  from  the  confidence  fo  repefed.  If 
this  be  true,  and  it  cannot  be  denied,  of  contrafts  in  general, 
it  muft  alfo  be  admitted  in  thofe  of  infurance,  where,  from  the 
very  nature  of  the  cafe,  the  bufinefs  is  feldom  tranfafted  by  the 
parties  then^felves ;  but  is  moft  commonly  efic:fted  by  the  inter- 
]X)(itton  of  agents  or  brokers*  The  courts  of  juftice  have  ac- 
cordingly held,  that  any  fraud  in  the  agent  of  the  infured  vitiates 
and  annuls  the  contraft,  as^much  a&  dired  fraud  in  the  infured 
himfelf :  and  this,  although  the  aft  cannot  be  traced  at  all  to 
the  owner  of  the  property ;  or  even  though  he  fliould  be  per* 
fcftly  innocent. 

Sfewart  uid      ^  a  cafe  before  the  Houfe  of  Lords,  fo  late  as  the  year  lyS;, 
othertT.       .vjg  joftrtne  wa»  confirmed.    It  came  before  the  Houfe  on  an 
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appcar'from  the  Court  of  Scflion  in  Scotland^  which  had  deter-  CHAP. 
mined  in  favoar  of  the  refpondents,  the  underwriters.    The  cafe  '     j 

was  (hortly  this :  a  man  having  artived  at  Greenocly  knowing  of  others,  h. 
the  lofs  of  the  (hip  infured,  and  meeting  a  fsiend  and  intimate   Jjl'^g*'*^ 
acquaintance  of  the  infured,  and  a  partner  with  him  in  fome    >7<5« 
other  adventures,  communicated  the  intelligence  of  the  lofs  of 
the  (hip  to  him,  who  defired  it  might  be  concealed.     The  fame 
day  as  appears  by  the  evidence,  the   perfon  who  had   received 
this  information  held  a  converfation  with  the  plaintifPs  clerk, 
who  made  this  depoGcion^  <<  that  neither  at  that  time,  nor  at 
^  any  other  time  of  the  faid  day,  had  he  any  converfation  what« 
^ver  with  the  faid  Mr.  Boog^  or  meflage  from  him,  cither  in 
writing  or  othcrwife,  relative  to  the  Peggy  (the  (hip  infiircd), 
nor  did  he  get  any  hint  from  him  or  any  other  perfoo,  relative 
to  the  making  infurance  upon  her,  further  than  the  faid  Mr, 
**  Boog^s  ajking  the  depone 'it  if  he  knew  whether  there  way  any 
'*  infurance  made  upon  her^  and  if  there  was  any  account  of  her/' 
After  this  converfation  the  plaintiiF  de(ired  the  clerk  to  write  to 
get  an  infurance  effected,  which  he  did,  without  dating  a  word 
(at  leaft  it  did  not  appear  that  he  ftated  any)  of  this  converfation 
to  his  mailer.    Upon  the  whole  of  the  evidence  in  this  cauC  » 
although  it  did  not  appear  by  any  depodtion  that  the  plaintiff 
knew  of  the  lofs  of  the  (hip  at  the  time  he  made  the  infurance, 
the  Lords  of  Sedion  decreed,  '<  that  the  infurance  made  by  the 
<*  plaintiff  would  not  have  been  made,  if  the  brigantihe   Hen* 
'*  rietta  had  hot  arrived  in  the  road  of  Greenock  the  day  precede 
*<  ing,  and  brought  intelligence  that  the  flitp  Peggy  was  taken  ; 
'*  and  therefore  that  the  policy  was  void /'  The  Houfc  of  Lords 
confirmed  this  decree. 

In  the  decifions  of  tht  Houfe  of  Lords,  the  reafons  of  the 
judgment  never  appear  \  and  even  when  the  learned  judges  give 
their  opinions  upon  any  caufe  then  depending  in  that  houfe* 
authentic  reports  of  them  are  not  ea(ily  obtained :  the  coiife* 
quence  of  this  is,  that  one  is  frequently  left  to  conje£lure  upon 
what  grounds  the  decree  was  pronounced.  If  we  may  be  al- 
lowed to  conje£iure  upon  the  cafe  of  Hewart  v.  Dunlop^  it  (hould 
feem,  that  as  no  dire£l  or  pofitive  ad:  of  knowledge  was 
(irought  home  to  the  plaintiff*  himfelf,  the  converfation  which 
the  clerk  bad  with  Mr.  Boogy  was  held  to  be  a  fu£Ecient  proof 
%\a\  thf  loft  ^7i&  I^iQWA  to  him,  at  the  tin;c  h;  wrote  tne  ktccr, 
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C  H  A  P.  at  the  dcfirc  of  the  plaintiff,  ordering  the  infurance.  If  knowo 
3t.  to  the  clerk)  the  a£):  of  the  agent  in  fuch  a  cafe  becomes  the 
nCt  of  the  principal ;  becaufe  the  law,  upon  general  reafons  of 
policy»  will  prefume,  that  the  principal  mud  know  whatever  has 
come  to  the  knowledge  of  the  agent. 

But  in  the  end  of  the  fame  year,  a  caufe  was  decided  in  the 
King's  Bench,  exprefsly  upon  the  point  of  fraud  in  the  agent ; 
for  it  appeared  that  the  infured  was  not  guilty  of  any  improper 
condu£t  in  the  tranfa&ion.  In  that  cafe  the  circumdances  were 
numerous  ;  and  the  judges  gave  their  opinions y^/a/iV/i  upon  the 
queftion. 

Fitsherb«rt  It  was  an  a£tion  on  a  policy  of  infurance  for  no/,  under- 
fV^rmRep.  written  by  the  defendant  on  the  21ft  of  September  1782,  at  fix 
7.  zz.  guineas/^  cent,  on  a  cargo  of  oats  on  board  the  fliip  ^ojeph^  loft 

or  not  loft,  at  and  from  Hartland  to  Port/mouthy  beginning  thfe 
adventure  from  the  loading  thereof  on  board  the  faid  (hip  at 
Hartland.  The  defendant  pleaded  the  general  ifiue,  and  paid 
fhe  premium  into  court.  This  caufe  came  on  to  be  tried  before 
Mr.  Juftice  Buller  at  Guildhall^  when  a  verdift  was  found  for 
thie  plaintiff,  fubje£l  to  the  opinion  of  the  court  upon  the  fol- 
lowing cafe : 

That  on  the  a 7th  of  July  1782,  Wiliiam  Bundock  of  Poo/, 
agent  for  the  plaintiff,  contra£ted  with  Richard  Thomas  of  Hari» 
landf  a  corn  fa£lor,  for  the  purchafe  of  500  quarters  of  oats,  to 
be  configned  to  William  Fuller  at  Portfmouthj  on  plaintiff's  ac- 
count ;  and  defired  Thomas  to  fend  him  {Bundock)  a  bill  of  lading 
and  invoice,  and  alfo  a  like  bill  of  lading  and  invoice  to  the 
plaintiff  at  Mr.  Fijber's  at  the  Tower ^  London*  That  in  purfu- 
ance  thereof,  Thomas  (hipped  the  oats  ou  board  the  fliip  infured, 
which  failed  from  Hartland  on  the  i6th  of  September  1782,  and 
was  loft  the  fame  day  off  the  pier  of  Hartland.  That  on  the  \6th 
cf  September  1782,  T^oot/ij- wrote  the  two .  following  letters  to- 
William  Bundock  and  to  Ffber,.    . 

To  Mr.  William  Bundock. 

Sir,.  Hartlandy  Sept.  1 6th,  1782. 

This  morning  I  loaded  the  Jofeph  with  175  quarters  of  oati 
to  the  zAhzh  oi  WJliam  Fuller ,  Tortfmzuih^  and  the fkop  failed 
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immediatdy ;  but  I  am  afraid  the  wind  is  coining  to  the  weftward^  c  h  a  P» 
and  will  force  her  back*    I  have  fent  a  bill  of  loadings  and  a  ^     ^* 
letter  by  the  mafter  to  Mr«  Fuller  :  and  alfo  a  bill  of  loading, 
and  advice  to  Mr.  Fijber^  that  hi  may  injure^  if  he  likes,  as  the 
equinox  is  aear,  l^c*  R.  THOMAS^ 

To  COTHBCRT  FiSHBdj  ££(}. 

Sir,  Hartland,  Sept.  1 5,  178a. 

By  an  order  from  Mr.  William  Bundock  of  Ppol^  I  (hipped  this 
day  on  board  the  Jofephy  which  immediately  fet  (ail  for  Portf^ 
mouthi  a  cargo  of  oats  as  under ;  and  by  the  fame  order  as  well 
as  the  order  of  Thomas  Fitzberbert  Efq.  I  took  the  liberty  of 
drawing  on  you  at  three  days  fight,  in  favour  of  Meffrs.  Sc9tt 
and  Willis^  or  order,  106/.  to  be  placed  to  the  account  of  Jho^ 
tnas  Fitzberbert  Efq.  /  ivijh  the  whole  fafe  to  hand^  and  expe£l 
another  veflel  to  be  loaded  this  week,  weather  permitting  :  this 
evening  appears  ftormy.  R.  THOMAS* 

Then  follows  the  bill  of  lading.  The  cafc  further  ftates,  that 
about^Af  or /even  o*clock  of  the  evening  of  the  i6tb  {^September, 
Thomas  heard  a  report  that  thejhip  was  onjbore ;  and  at  fix  ^ clock 
in  the  morning  of  the  I'jth  he  knew  tHeJhip  was  lo/l*  That  the 
mode  of  feuding  letters  from  Hartland  to  London  is  as  follows: 
the  letters  are  colleded  by  a  private  hand  about  one  or  two 
o^clock  of  the  day  on  which  the  pod  fets  out  from  Biddefori^ 

■ 

from  which  place  it  goes  about  nine  o'clock  in  the  evening. 
That  the  i6th  of  September  was  not  a  poft  day;  and  the  above 
letters  did  not  leave  Hartland  till  one  0* clock  in  the  afternoon  of  the 
I'jthf  which  was  the  poft. day  from  Biddeford  to  London:  and 
the  letters  which  went  from  Biddeford  by  the  poft  of  that  even* 
ing,  were  received  in  London  on  the  20th  of  September.  That  an 
the  19th,  the  plaintiff  wrote  the  following  letter  to  Fifljer. 

Stubb'-LodgCy  Portfmouthf  Sept,  iQih^  lySa* 

Dear  Fijherf 
My  corrcfpondent,  Mr.  Bundock,  having  informed  me,  that  he 
has  fent  two  floops  to  Hartland  in  Devon/hire,  to  load  oats  on  mf 
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CHAP,  account  and  rifk,  I  beg  the  favour  oC  you  to  infure  my  amount 

^^ ^  of  the  cargoes  to  Port/mouib,  as  foon  as  the  bills  are  fent  you. 

T.  nXZHERBERT. 

That  the  laft-mentioned  letter,  together  with  the  Conner  from 
Thomas i  dated  September  idth,  were  received  by  Fi/berSn  London^ 
on  the  20th  of  September  ;  and  he  thereupon  dire&ed  the  infur« 
ance  in.^ueftion  to  be  eSe£led  :  that  on  the  2ift|  defendant  fub* 
ftribed  the  policy.    Upon  this  cafe,  after  argument  at  the  bar» 

Lord  Mansfield  faid :  <<  This  policy  is  efieAed  by  mifrepre- 
fen  ration,  and  that  mifreprefentation  zx'iksfrom  the  pr9per  agent 
of  the  plaintiff,  who  gives  the  intelligence.  Now  whether  this 
happened  by  fraud  or  negligence,  it  makes  no  difference ;  for  in 
either  cafe,  the  policy  is  void.  As  to  the  mifreprefentation,  the 
underwriter  was  wat  ranted  on  the  information  of  the  agent  to 
take  for  granted  that  the  (hip  was  fafe  at  12  or  i  o'clock  of  the 
xyth  of  September  :  for  the  agent  gives  an  account  of  the  (hip 
being  loaded,  and  fays,  *<  I  wifh  the  whole  fafe  to  hand."  Then 
there  was  a  ftrong  ground  to  btlit  vc  on  his  letter,  that  (he  was 
fafe  when  the  poft  came  away ;  and  the  poft-mark  fhews  the  day 
when  the  letters  were  fent.  How  does  this  mifreprefentation 
come  ?  Why  from  Jhomaii  wao  writes  to  ^ifber^  and  gives  him 
notice  of  the  (hip's  failing,  on  purpofe  that  he  may  infure ;  for  fo 
)ie  fays  ezprefsly  in  his  letter  to  Bundogh*  He  was  honeft  at  the 
time  he  wrote  the  letter;  but  on  the- 16th,  at  night,  he  hear^ 
fhat  the  fiiip  is  gone  a(hore,  and  the  next  morning  he  knew  that 
ihe  was  abfolutely  loft*  The  poft  did  not  go  out  till  th(  after- 
jdoon  of  that  day  \  and  he  had  full  opportunity  to  fend  an  ac-> 
f:ount  of  the  Ipfs.  If  Thomas  were  not  guilty  of  fraud,  at  leaft 
he  was  guilty  of  grofs  negligence  :  but  either  way,  if  Thomas  were 
perfeflly  innocent,  this  policy,  being  efief^ed  by  mifreprefent^ 
tion,  is  void/' 

Mr.  Juftice  Willei.^^^*  Thomas  is  moft  clearly  to  be  con£dere4 
us  the  agent  of  the  plaintiff.  He  (hews  by  his  letter  to  Ft/her 
that  he  zGts  as  well  by  the  orders  of  Fitzherbert  a$  of  Bundok* 
If  then  Thomas  be  the  agent  of  the  plaintiff,  he  is  moft  certainly 
liable  for  his  mifreprefeptatiou  |  aiid  in  thif  f aCp  i&e  mifrepro^ 
fenfatipn  |s  |;rp(st'! 


OF  FRAUD  IN  POLICIES.  ^         d8i 

Mr.  Jufticc  AJhhurJl. — "  On  principles  of  policy,  it  is  ncccf-  Chap, 
fary  that  a  man  fhould  be  anfwerabU  for  the  a£is  of  his  agent.  ^' 
It  is  often  difficult  to  prove  the  privity  of  knowledge  ;  and  there- 
fore the  law  will  prefume,  that  fafls  known  to  the  one,  are  alfo 
within  the  knowledge  of  the  other.  Nor  is  there  any  hardfliip 
on  the  plaintiff ;  for  if  this  fa£l  had  been  known,  the  policy  couM 
not  have  been  cffccJed.** 

Mr.  Juftice  BulUf"^**  In  order  to  fliew,  that  Thomas  was  not 
the  agent  of  the  plaintiff,  the  counfel  has  affumed  a  faA,  which 
is  contrary  to  the  cafe ;  for  it  is  faid,  that  the  infurance  was  not 
made  in  confequence  of  Thomas'^  letter.  But  what  is  the  h(X  i 
The  plaintiff's  letter  to  Fifier  deGres  him  to  infure,  as  foon  as 
the  bills  of  lading  are  fent.  By  whom  were  they  to  be  fent  p 
By  Tiomas  /  then  he  refers  to  Thomas  for  all  the  information^ 
and  as  the  fioundation  of  the  infurance.  The  plaintiff,  I  dare 
fay,  is  Innocent ;  and  fo  is  4he  defendant.  But  if  the  plaintiff 
build  his  information  on  that  of  his  agent,  and  his  agent  be  guilty 
of  a  mifrcprefentation,  the  principal  mud  fufler.  It  is  the  com- 
mon queftion  every  day  at  Guildhally  when  one  of  two  innocent 
perfons  muft  fufier  by  the  fraud  or  negligence  of  a  third,  which 
of  the  two  gave  credit.  In  this  cafe,  the  plaintiff  truftcd;  not 
the  defendant :  Thomas  had  very  material  information,  which  he 
did  not  communicate  \  the  confequence  of  w&ich  is,  that  the 
policy  is  void,  and  the  poftea  muft  be  delivered  to  the  defend* 
ant." 

Fro!;t  thefe  cafes,  the  principle,  which  we  ought  to  eftabliih, 
is  evident,  viz*  that  whether  the  fraud  or  mifrcprefentation  be 
the  z6t  of  the  infured,  or  of  his  agent,  the  policy  is  void,  and  the 
contradl  between  the  parties  is  vacated  and  annulled. 

To  have  troubled  the  reader  with  all  the  cafes  that  have  come* 
to  trial  upon  the  ground  of  fraud,  would  have  fwelled  this  chap- 
ter to  the  Case  of  a  volume ;  and  at  the  fame  time  would  be  wholly 
vnneceffary,  as  every  cafe  of  fraud  muft  depend  upon  its  own 
circumftances.  It  was  thought  fufficient  to  lay  down  the  gene- 
ral principles,  which  the  Courts  have  adopted  upon  the  fubje&y 
and  which  are  applicable  to  each  divllion  of  it  as  ftated  in  the 
t^eeim^^  qf  this  Qha|)ter  \  ^od  tq  ^itp  two  o^  thr^c  ^afes  under 

?ach 


f 
» 


4B.2  OF  FRAUD  IN    POLICIES. 

CHAP,  each  bead,  in  order  to  confirm  and  illuftrate  the  poCtions  and 
X*       principles  advanced. 

But  as  fraud  Is  a  charge  of  a  very  ferious  nature,  materially 
afiefting  a  man's  credit^  charafter,  and  reputation,  the  law  of 
England  will  never  prefume  that  any  one  is  guilty  of  it ;  nor  fet 
afide  a  contract  on  that  ground,  unlefs  it  ht  fully  and  Jatufa^o* 
rily  proved.  The  confequence  of  this  favourable  prefumption  is^ 
that  the  burden  of  proof  lies  upon  the  perfon  who  wifhes  to 
avail  himfelf  of  the  fraudulent  condu£k  imputed.  Thus  if  the 
infured  is  fuppofed  to  be  guilty  of  fraud,  the  proof  of  it  falls 
upon  the  underwriter  ;  becaufe  he  is  the  perfon,  who  is  to  de- 
rive a  benefit  from  fubftantiating  the  charge.  This  is  not  only 
Roccus,  the  law  of  England^  but  the  bw  of  common  fenfe,  founded  on 
principles  of  equity  and  jullice.  Although  it  has  been  faid,  that 
fraud  will  not  he  prefumed,  unlefs  it  be  fullj  and  JathfaBmly 
proved^  it  is  not  intended  to  convey  an  idea,  that  there  mud  be 
a  pafttive  and  dtreQ  proof  of  fraud,  in  order  to  annul  the  con- 
trad.  The  nature  of  the  thing  itfelf,  which  is  generally  carried 
on  in  a  fecret  and  clandeftine  manner,  does  not  admit  of  fuch 
evidence  \  and  therefore,  if  no  proof  but  that  of  a£lual  fraud 
were  allowed  in  fuch  cafes,  much  mifchief  and  villainy  would 
enfue,  and  pafs  with  impunity.  Circumftajitial  evidence  is  all 
that  can  be  expelled  \  and  indeed,  all  that  is  neceflary  to  fub- 
ftantiate  fuch  a  charge.  The  prejudice  entertained  againft  re- 
ceiving circumftantial  evidence,  is  carried  to  a  pitch  wholly  in- 
excufable.  In  the  cafe  before  us,  we  have  already  (hewn,  it  mud 
be  received  ;  becaufe  the  nature  of  the  inquiry  for  the  mpft  part 
admits  of  no  other,  and  confequently  it  is  the  bed  poffibie  evi- 
.  dence  that  can  be  given*  But  taking  it  in  a  more  general  fenfe, 
a  concurrence  of  circumdances  (which  we  mud  always  fuppoCp 
to  be  properly  authenticated,  otherwife  they  weigh  nothing) 
forms  a  dronger  ground  of  belief,  than  pofitive  and  dire£l  tedi- 
mony  generally  affords  \  efpecially  when  unconfirmed  by  circum- 
dances. The  reafon  of  this  is  obvious :  a  pofitive  allegation 
may  be  founded  in  midake,  or  what  is  too  common,  in  the  per- 
jury of  the  witnefs :  but  circumdances  cannot  lie ;  and  a  long 
chain  of  well  conne£led  fabricated  circumdances,  requires  aa 
ingenuity  andikill  rarely  to  be  met  with  ;  and  fuch  a  confidency 
,    in  thofe  'who  ccme  to  fupport  tbofe  circumdances,  by  their  oaths, 

3  as 


OF   FRAUD    IN   POLICIES.  ^93 

as  the  annals  of  our  courts  of  juftice  can  feldom  produce.  Be*  C  H  A  ^ 
fideS)  circumilantial  evidence  is  much  more  eafily  difcufled^  and 
much  more  eaiily  concradi£led  by  teftiQiony,  if  falfe,  than  the 
pofitive  and  dirtd  allegation  of  a  hOt,  which,  being  confined  to 
the  know^ledge  of  un  individual^  cannot  poflibly  be  the  fubjedl 
of  contradidion  founded  merely  on  prefumptiori  and  proba- 
bility. 

Another  quedion  upon  this  fubje£t  remains  to  be  dlfcuflfed  ; 
and  that  i^f  whether  the  underwriter  is  bound  to  return  the  prer 
mium,  or  is  liable  to  an  a£lion  for  it,  in  a  cafe  where  fraud  hae 
been  proved  againil  the  infured  ;  and  confequently  where  the 
contract  is  void,  and  no  rifk  has  been  run.  The  ordinances  pf 
Frattce  dccl'iTGj  that  if  fraud  be  proved  againft  the  infured,  he  OH.  of  Lew; 
fliall  be  obliged  to  reftore  to  the  infurer  that  which  he  has  re-  '/j^'//"*" 
ceivcJ  trom  him,  and  alfo  to  pay  him  double  the  premium  :  and 
if  fraud  be  proved  again  (I  the  infurer,  he  (hall  in  like  manner  be 
liable  to  reftore  the  premium,  and  to  pay  double  the  fum  infured 
to  the  owner  of  the  property,  A  learned  commentator  upon  »ValiB,96» 
thefe  ordin^inccs  obferves,  that  if  this  article  fuppofe  a  full  con- 
vidioii  of  the  crime,  the  punifliment  is  too  fmall ;  and  that  here 
the  puniflirncntof  theafTurer  and  affured  is  nearly  equal,  although 
the  crime  of  the  affured  is  much  greater,  when  the  difference 
between  the  premium,  and  the  value  of  the  property  is  confix 
dered.  Indeed,  the  idea  of  enriching  one  man  by  the  puni(hmenc 
of  another  is  itfeli  a  ftrange  one ;  and  fomewhat  incon Client 
with  the  prefent  notions  of  criminal  juftice.  The  ground  upon 
which  it  has  been  introduced  into  the  edi£ls  of  France  upon  in- 
furances,  mud  have  been  this,  that  as  the  infurer  in  one  cafe, 
and  the  infured  in  the  other,  runs  a  confiderable  riik  by  fraudu- 
lent allegations  or  concealments,  they  (hall  feverally  be  entitled 
tothe  fums  (lated  in  the  ordinance,  as  a  recompence  for  the  ri(k 
they  fo  incurred. 

The  law  of  Englahdvfzs  for  a  long  time  Clent  upon  this  fubjed, 
there  being  no  po(itive  declaration  of  the  legiilature  refpe£iing 
it:  and  our  courts  of  juilice  had  not  till  lately  adopted  any  ge*- 
ncral  rule,  with  refpedl  to  the  return  of  premium  in  cafes  of 
fraud.  In  two  or  three  inftances  in  the  Court  of  Chancery, 
where  the  underwriter^  have  been  relieved  from  the  payment  of 

the 
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CHAP,  the  Aims  infured  on  account  of  fraud,  the  decree  has  AitefXtd 
,  the  premium  to  be  returned. 

WhittiDg*         Thus  in  a  cafe  in  the  year  1690,  the  defendant  and  others  had 
Thornbo.      ^^^^  ^o  the  infurance  office,  and  bought  a  policy  for  infuring 
rough,  Pre.    thc  Hfc  of  one  Harwell  (upon  whofe  life  they  had  no  concern  or 
Chancery!     '^^crcft  depending)  for  a  year  \  and  the  policy  ran  whether  in^ 
p.  20.  and     tercfted  or  not  interefted,  at  a  premium  of  5/.  per  cent.     They 
'  took  this  way  of  drawing  in  fubfcribers :  they  agreed  with  one 
Marwood,  a  known  merchant  upon  the  Exchange,  and  a  leading 
man  in  fuch  cafes,  to  -fubfcribe  firft  \  but  in  cafe  Harwell  died 
within  the  year,  Marwo^d  was  to  lofe  nothing,  but  on  the  con- 
trary was  to  (hare  what  (hould  be  gained  from  the  other  fubfcri* 
bcrs.     Upon  the  credit  of  Marwaod'%  fubfcribing,  feverai  othera  • 
(who   had  inquired  of  Marwood  about  Horwell^  who  wu  bis 
neighbour)  fubfcribed  like  wife.  Hortutll  lived  about  four  months^ 
and  then  died ;  and  this  bill  was  brought  to  be  relieved  againft 
the  policy  :  and  this  matter  being  all  confefled  by  the  anfwer,  the 
Court  decreed  the  policy  to  be  delivered  up,  and  the  premium  to  h 
repaid. 

Da  CoHa  v.  So  alfo  in  the  cafe  of  Da  Cofia  r.  Scandret^  which  has  already 
Scuidrec,  b^cn  cttcd  in  a  former  part  of  this  chapter,  Lord  MacclesfieU^ 
ty^  Viii  although  he  held  the  policy  to  be  void,  on  the  ground  of  frauds 
snte,  p.  247.  decreed  the  premium  to  be  returned  to  thc  infured. 

It  is  true,  that  during  the  argument  in  the  cafe  next  to  be 
quoted,  the  counfel  cited  a  cafe  of  Racier  v.  Hollinghury^  in 
which  the  Mafter  of  the  Rolls  had  been  of  a  different  opinion 
from  that  delivered  in  the  two  preceding  cafes.  But  Lord 
Mansfield  faid,  that  there  muft  be  fome  miftake  in  reciting  thc 
cafe  before  the  Mafter  of  the  Rolls :  for  the  praSice  of  the 
Court  of  Chancery  was  certainly  agreeable  to  the  two  former, 
cafes. 

The  cafe.  In  which  this  obfervation  was  made,  was  an  a£lion 

Duckett,*      on  a  policy  of  infurance  on  a  fliip,  with  a  count  of  a  general  »W- 

3  B«R.         debitatus  ajfumpjit  for  money  had  and  received  to  the  plaintiflTs 

'^  *'  nfe :  and  damages  were  laid  at  98/.      The  trial  M^as  had,  under 

a  decree  of  the  Court  of  ChswxceTy,  where  the  aow  defendant 
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the  infttrer,  being  there  complainanti  hait offered  to  pay  lack  the  CHAP. 
frimium^  which  was  lo/.     No  money  was,  in  the  prefcnt  cafe,  ^^^^^'^^^ 
paid  into  court,  though  the  ufual  courfe  in  thefe  cafes  is   for  the 
defendant,  the  infurcr,  to  bring  the  premium  into  court.    The 
jury  found  a  verdid  for  the  plaintiff,  for  the  ten  pounds  premi- 
um, on  the  count  for  money  had  and  received  to  his  ufe ;  al- 
though they  were  of  opinion  againft  the  policy,  upon  the  foot 
of  fraud ;  and  found  againft  it,  as  being  fraudulent.  In  fad,  the 
firft  underwriter  was  only  a  decoy-duck,  to  induce  other  perfons 
to  underwrite  the  policy  :  and  it  had  been  previoufly  agreed  be- 
tween the  infured  and  him,  that  he  (hould  not  be  bound  by  fign- 
ing  the  policy ;  which   this  court  confidered  as  a  fraud,  and 
therefore  that  the  jury  had  given  a  right  verdi^i  in  finding  the 
policy  fraudulent.     With  the  concurrence  of  Lord  Mansfield 
(before  whom  this  caufe  was  tried)  and  of  the  counfel  on  both 
fides,  it  was  agreed  to  bring  this  queftion  before  the  court,  whe- 
ther, upon  a  policy  of  infurance   being  found  fraudulent,  the 
premium  (hould  be  returned  to  the  plaintiff  (the  infured)  or  re- 
tained by  the  defendant  (the  infurer).     The  cafes  abovemen- 
tioned  were  quoted  by  the  counfel  for  the  plaintiff  ^  but  they 
being  all  in  Chancery,  Lord  Manffield  faid,  he  v^anted  to  know 
whether  there  was  any  common  law  determination  to  the  fame 
effed.     As  it  did  not  appear  that  there  was,  his  lordfliip  faid.  It 
was  plain  what  mud  be  done  in  this  cafe  ;  for  he  looked  upon 
the  offer  made  by  the  complainant's  bill  in  equity,  to  be  the  fame 
thing  as  if  the  money  bad  actually  been  brought  into  court  in  the 
prefent  cafe. 

But  although  the  common  law  has  been  fo  filent  upon  the 
fubjed,  as  not  to  lay  down  any  general  rule  ;  and  although  in 
all  the  cafes  dated,  the  premium  was  redored  ^  yet  if  the  fraud 
is  notorious,  palpable,  and  grofs  in  its  nature,  the  court  may 
order,  and  has  ordered,  the  underwriter  te  retain  the  premium. 

Thus  where  an  a£tion  was  brought  by  the  infured  to  recover  Tyler ». 
150/.  being  th^  amount  of  the  defendant's  fubfcription-,  the  "^g"*t 
ground  of  refufal  was,  that  the^infurancc  was  fraudulent ;  and  ^"*'^^'!* 
that  the  plaintiff  knew  of  the  lofs  of  the  (hip  at  the  time  of  ef-  t.  17S5. 
fe&ing  the  policy.     The  counfel  for  the  plaintiff  were  under 
the  neceflity  of  admitting  that  their  client  had  made   fome 
firaudulent  infurances  upon  this  very  (hip,  fubfequent  to  the  one 

now 
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CHAP,  now  In  difpute  ;  but  contended  that  the  news  of  the  lofs  of  the 
^_^^!l^  fliip  had  not  arrived,  tiU  after  this  particular  one  was  eflei)ed« 
The  evidence,  however,  was  fo  throng  as  cafily  to  convince  the 
jury^  that  the  plaintiff  had  received  information  of  the  lofs  before 
the  order  for  making  the  infurance  was  given  to  the  broker ;  and 
they  found  a  verdidl  for  the  defendant. 

Lord  Mansfield  faid,  The  fraud  was  fo  grofs,  that  the  pre- 
mium (hould  not  be  recovered  from  the  underwriten 

Md*Sihe"  ^^  ^^^  ^^^^  P^^^  qucftion  came  to  be  exprefsly  decidedi  whcre^ 

AflSgneesof  thc  agent  of  the  afTured  only  had  been  the  guilty  perfon  ;  and 
Frafer"*'  the  wholc  Court  of  King's  Bench  were  of  opinion^  that  in  all 
B.  R.  Tiin.  cafes  of  aBual  fraud  on  thc  part  of  the  aflured  or  his  dgent,  the 

3iCeo.llI.         ,  .  .   ,  *     ^f  •        /  X 

underwriter  might  retam  the  piemium(a}. 

It  is  proper  alfo  here  to  obfervei  that  it  has  been  laid  down  a^ 
clear  law,  that  if  the  underwriter  has  been  guilty  of  fraud,  an 
a£lion  lies  agaiuft  him,  at  the  fuitof  the  infared,  to  recover  the 
premium.     Thus  it  was  faid  by  Lord  Mansfield^  in  the  cafe  oi 
3  Bur.  Carter  v.  Boehmj  which  has  already  been  quoted  at  large  in  this 

1909"  chapter:  "  t;he  policy  would  be  void  againft  the  underwriter, if 

<'  he  concealed  any  thing  ;  as,  if  he  infured  a  ihip  on  her  voyage, 
<^  which  he  privately  knew  to  be  arrived  \  and  an  aiiion  would 
**  //V  to  recover  the  premium.*^ 

flcrdam  "'       ^Y  fsvcral  of  the  foreign  ordinances,  the  puiiiOiment  of  fraud, 

"■*•  5^-        in  matters  of  infurance,  is  exceedingly  fevere.    By  thofe  of  Am* 

*^  '*    Jlerdam  it  is  declared,  "  that  as  contradls  of  infurarice  arc  con- 

•*  trads  of  good  faith,  wherein  no  fraud  or  deceit  ought  to  take 

"  place,  in  cafe  it  be  found,  that  the  infured  or  infurers,  cap- 

•'  tains,  (Kippersi  pilots,  pr  othe  s  ufed  fraud,  deceit  or  craft, 

"  they  fhall  not  only  forfeit  by  their  deceit  and  craft,  but  (hall 

•*  alfo  be  liable  to  the  lafs  and  damage  oCcaEoned  thereby,  and 

*'  be  corporally  puni(hed  for  a  terror  and  example  to   others  % 

«*  even  with  deaths  as  pirates  and  manifeft  thieves,  if  it  be  found 

**■  that  thev  have  ufed   notorious  malverfation  or  craft.'*      The 

ordinances  of  MidJleburg  contain  a  provifibn  exadly  in  the  fame 

Art  30.       wotds.     At  Stockholm  alfo,  it  has  been  declared,  that  fuch  an 

*Ma*'^88.  offender,  be  fides  reftitutiou  to  the  party  injured,  fliall,  according 

(tf)  See  pod.  ch  xg.wliere  thc  ^i/eftion  of  return  of  pitmiamDa  tniruniR^  iMcgal 

and  void  is  difcuired, 

to 
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to  the  circumftances  of  erery  particulai  affair^  be  paniibed  in  C  H  A  P. 
hit  eftatc,  honoufi  and  life.  *         ^* 

Frauds  in  contrafls  of  infurances  have  not  as  yet  bad  any  pa- 
niihment  affixed  to  them  by  the  laws  of  England,  that  I  bare 
been  ^ble  tq  learn ;  but  there  are  one  or  two  cafes  which  have 
been  declared  to  be  felonies  by  poGtive  ftatutes,  where  the  a£l 
committed  has  been  to  the  prejudice  of,  the  underwriters. 

By  a  ftatute  in  the  reign  of  queen  jinne,  it  was  enafled,  that  i  Ann.  ft.  a. 
if  any  captain,  matter,  mariner,  or  other  officer,  belongbg  to  ^'  9*  ^  ^ 
any  (hip,  (hall  wilfully  caft  away,  bum,  or  otherwife  deftroy^ 
the  (hip,  unto  which  he  belongeth,  or  procure  the  fame  to  be 
done,  to  the  prejudice  of  the  owner  or  owners  thereof,  or  of  any 
merchant  or  merchants  that  (hall  load  goods  thereon,  (or  by  a 
fubfequent  ftatute,  to  the  prejudice  of  any  perfon  or  perfons  that 
(hall  underwrite  any  policy  or  policies  of  infurance  thereon,) 
he  (hall  fuffer  death  as  a  felon  ;  and  the  benefit  of  clergy  is  taken  4  Geo*  i. 
away  from  this  offence  by  1 1  Geo,  !•  ch»  29.  •     •  •  a* 

Thefe  are  the  only  provifions,  which  the  legiflatiire  of  this 
country  has,  as  yet,  thought  proper  to  make  for  the  prevention 
of  crimes  of  this  enormity ;.  but  as  the  records  of  our  courts  of 
jttftice  evidently  prove  that  frauds  are  too  frequent  in  policies  of 
infurance,  greater  feverity  than  merely  annulling  the  contra£t 
{terns  neceffary,  in  order  to  put  a  ilop  to  fuch  offences. 


,r,  (    a88    ) 


CHAPTER    THE    ELEVENTH. 

Of  Sea-worthinefs. 


^  '^  A  p.  TTAVING  in  the  preceding  chapter  treated  very  fully  of  the 
*'*  -*•  -^  influence  which  fraud  has  upon  the  contrad  of  infurance  ^ 
we  proceed  to  (hcM^,  fhat  other  circumftanceS)  in  which  no  fraud 
whatever  can  be  difcovered^  or  even  fufpeded^  will  alfo  vitiate 
and  annul  the  policy.  Of  this  nature  is  the  odrine  of  Sea- 
worthinefs.  Upon  this  point  it  has  been.determihed,  that  every 
(hip  infured  muft,  at  the  time  of  the  infur  ince,  be  able  to  per- 
form the  voyage,  unlefs  fome  external  accident  Chould  happen  ; 
and  if  flie  have  a  latent  defe£l  wholly  unknown  to  the  parties^ 
that  will  vacate  the  contrail ;  and  the  infurers  are  difcharged. 
This  do&rine  is  founded  upon  that  general  principle  of  infurance 
law,  that  the  infurers  {hall  not  be  refponfible  for  any  lofs  arifing 
from  the  infufficient  or  defeflive  quality  or  condition  of  the 
thing  infured. 

There  is  in  the  contraft  of  infurance  a  tacit,  and  implied 
agreement  that  every  thing  (ball  be  in  that  (late  and  condition^ 
in  which  It  ought  to  be  :  and  -therefore  it  is  not  fufficient  for  the 
infured  to  fay,  that  he  did  not  know  that  the  (hip  was  not  fea- 
worthy;  for  he  $ugbt  to  know  that,  (he  was  fo,  at  the  time 
he  made  the  infurance.  The  (hip  is  the  fubjlratum  of  the  con* 
tract  between  the  parties  -,  a  (hip  not  capable  of  performing  the 
voyage  is  the  fame,  as  if  there  were  lio  (hip  at  all ;  and  although 
the  AcitCt  may  not  be  known  to  the  perfon  infured,  yet  the  very 
foundation  of  the  contradl  being  gone,  the  law  is  clearly  in  fa- 
vour of  the  underwriter  ;  becaufe  fuch  a  defedl  is  not  the  con« 
fequence  of  any  external  misfortune,  or  any  unavoidable  acci* 
dent,  arifing  from  the  perils  of  the  fea,  or  any  other  rifle,  againft 
which  the  underwriter  engages  to  indemnify  the  perfon  infured. 
To  fupport  a  contrary  do£lrbe  would  introduce  a  variety  of 
frauds,  as  it  would  probably  fubjefl  the  underwriter  to  account 
for  the  lofs,  diminution,  or  wafte,  which  may  happen  from  the 
ncceflary  and  ordinary  ufe  of  the  thing  infured  i  or  the  wear 

%  and 
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and  teat  of  the  (hip  in  the  common*  courfe  of  the  voyage  :  and 
all  of  thefe  are  rilks,  to  which  the  infurer  has  never  been  con- 
fidered  as  ^pofed.     From  what  has  been  faid  it  appears,  that 
the  ground  of  decifion  in  this  cafe  is.perfe£lly  di{lLn£l  from  any 
|Hrinciple  of  fraud  :  that  it  depends  merely  upon  thisi  that  the 
iofured  is  prefuitied  to  be  better  acquainted  with  the  (late  and 
condition  of  his  (hip  than  any  other  man  ;  and  diat  he  has  tH- 
Citly  undertaken, that  (he  is  in  a  condition  fo  perform  the  deftined 
voyage*   In  the  caufe  of  Carter  v.  Boehm,  which  was  decided  in 
Baftiritxm  17669  Lord  Mansfield^  in  difcourfing  upon  the  cafe; 
then  before  him»  affirms  the  law  refpediing  the  neceiCty  of  a  (hip 
being  fea- worthy  when  (he  isinfured:  for  he  fays,  **The  utpioll  3  p.,,, 
*<  that  can  be  contended  for  is,  that  the  underwriter  truded  to  '9>2« 
"  the  fi/tt  being  in  the  condition  in  which  it  ought  to  be  5  in  like 
**  manner  as  it  is  taken  for  granted^   that  a  Jhip  injured  is  fea* 
«  w^rthy,^^     But  although  the  infured  ought  to  know  whether 
his  (hip  was  fea- worthy  or  not  at  the  time  (he  fet  out  upon  her 
voyage;  yet  he  may  not  be  able  to  know  the  condition  (he  may  5  Burr* 
be  in,  after  (he  is  out  a  twelvemonth :  and  therefore,  whenever  *  ^ 
it  can  be  made  appear,  that  the  decay,  to  which  the  lofs  is  attri- 
butable, did  not  commence  till  a  period  fubfequent  to  the  infu- 
ranee,  as  (lie  was  fea- worthy  at  the  time,  the  underwriter,  it  is 
prefumed,  would  be  liable.     Indeed,  in  a  late  cafe  upon  another  -, 
point,  but  where  the  fame  principle  was  much  relied   upon,  Pafkhiionj 
Lord  Mansfield  laid,  "  By  an  implied  warranty  every  (hip  in-  ^'*"*^'  ^^*' 
<<  fured  mud  be  tight,  (launch,  and  Arong :  but  iris  fufficient 
*«  if  (he  be  fo  at  the  time  of  her  failing.    She  may  ceafe  to  be  fo 
«« in  twenty-four  hours  after  departure,  and  yet  the  underwriter 
*<  will  continue  liable  (a)."     Every  Cafe  of  this  kind,  it  is  true, 
tnuft  depend  upon  its  owa  circumdances  /  but  when  they  are 
once  afrertained,  tlie  rule  of  law  is  clear  a;id  decifive.     The 
mod  material  cafe  upon  this  fubjcdl  in  the  law  oi England  is  that 
of  the  Hills  frigate,  which  underwent;,  a  variety  of  difcufTion  in 
feveral  courts,  and  in  which  all  the  principles  on  which  this  doc- 
trine  is  founded  were  fully  difcuiTed.     I  have  ufed  my  Utmoft 
endeavours  to  procure  a  copy  of  the  opihionsof  the  judges  upon 

r  («)  Bat  if  a  ftip  f/il  up<ta  a  toyage,  aad  in  a  day  or  two  become  leaky,   and  founder^ 

•r  is  obligad  to  recurn  to  port  without  aoy  ftorm,  or  vifible  or  adequate  canfeto  pr^ucc 
fuch  an  eifedy  the  prefuooptiaa  ii,  that  flie  wai  oot  fea-«vorrby  when  flie  faUodx 
'>  and  th«  jury,  upoo  the  platntflTi  own  cafe»  may  draw  fuch  a  co&clufion.  M»mr:  ««/ 
«MtA<r  V.  Vmiiam.  Sltti«fa  at  Ottildhall  before  JLori  Kas/«a  ait.i'  Mtcbacimas 
TccfB  1794* 

^  that 


1 


S90  OF  S£A-WOaTHtNESS. 

C  HA  P.  diat  cafe  I  Imt  thef  h«ve  been  tneae&ual :  therefore  Ac  reader 
-^~^_^  ^*ft  ^  fatiaficd  with  a  (iiD  ftatement  of  thecircumftanceSi  as 
they  appeared  ii{kui  the  demiirrer  to  the  evidence. 

Before  the  proceedings  in  thit  cafe  are  ftated,  it  will  be  ae- 
teflary  to  mention,  that  an  adion  had  been  brought  in  the  court 
of  Common  Pleas  on  the  fame  policy  againft  one  of  the  under- 
writen;  and  Jj^ri  Csmdefit  who  tried  that  caafe,  direded  the 
jury  to  find  a  ▼erdt£l  for  the  plaintiff:  but  upon  a  motion  for  a 
new  trial,  his  Lordfhip  declared,  that  he  had  changed  his  opi- 
nion :  and  the  whole  court  of  Common  Fleas  laid  down  the 
principles  abore  ftated,  and  direded  a  new  trial.    Upon  the 
fecond  trial.  Lord  Camden  ftated  to  the  jury  the  opinion  he 
had  formed  upon  the  fubjed,  and  a  verdifl  was  accordingly 
gt?en  for  the  defendant,  which,  upon  a  fubfequent  application, 
the  coart  of  Common  Pleas  refufed  to  fet  afide.     The  plalntifia 
then  comn^enoed  a  new  a&ion  in  the  court  of  Exchequer  againft 
another  of  the  underwriters,  and  which  is  now  the  fabje^l  of 
ourattencion. 


Mills  tqd  Tliis  was  )an  afiion  on  a  policy  of  inCurance,  loft  or  not  loft, 

another  ▼•  r  ^       t  r 

Roebuck,      at  and  from  the  I^eeward  IJlands  to  London^  warranted  to  fall 
che^cf.*"     ^"  ^^  before  the  26th  of  Julyt  upon  any  kind  of  goods,  wares, 
^nd  merchandizes  ;  and  alfo  upon  the  body,  tacUe .  Vc.  of  and  in 
ihegapdjblp  or  veflel  called  the  Mills  Frigate^  beginning  the  ad« 
Tenture  on  the  goods  from  the  loading  thereof  on  board  the  faid 
(hip  at  St.  Kittys,  and  upon  the  tkiffrom  her  arrival  at  the  Lee^ 
ward  Iflands.    The  defendant  undertakes  to  indemnify  againft 
the  ufual  riiks,  for  a  premium  of  a/«  xo/.  per  cent.      The  lofs 
was  defcribed  in  the  firft  count  of  the  declaration  in  thefe  words : 
<'  That  the  faid  (hip,  after  her  departure  from  Nevis  on  her 
*'  voyage,  and  during  her  faid  voyage,  failing  and  proceeding 
*^  on  the  high  feas  by  and  through  the  force  of*winds  and  tcm- 
<'  peftuous  weather,  and  by  and  through  the  mere  perils  and 
<<  dangers  of  the  feas,  fprang  divers  leaks,  and  beoune  very 
*^  leaky,  crippled,  bulged,  disjointed,  fplit,  and  wholly  loft/' 
In  the  fecond  count  the  lofs  is  alleged  thus :  **  by  and  through 
<f  the  mere  perils  and  dangers  of  the  feas,  and  by  the  ftarting 
*<  and  loofening  of  one  or  more  plank  or  planks  of  the  faid  (hip^ 
^  and  by  accidentally  fpringing  one  or  more  leak  or  leaks,  the 
i(  fstid  ihip  became  very  kaky^  crippled^  (SV.  and  totally  anable 

«  to 
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"  to  proceed  on,  or  pctform  the  faid  voyage,"  There  were  chap* 
two  other  counts  in  the  declaration  upon  a  policy  on  freight  to 
recover  from  the  underwriter  the  amount  of  his  infurance  upon 
that  alfo  ;  and  a  fifth  count  for  money  had  and  received  to  the 
plaintiff's  ufe.  The  defendant  pleaded  the  general  iffue  -,  and 
paid  the  premiums  into  court. 

This  caufe  came  on  to  be  tried  before  Lord  Chief  Baron 
Parker  /  and  the  defendant  demurred  to  the  evidence  produced 
on  the  part  of  the  plaintiff.    The  demurrer  follows  in  thefe 
words  :  Thereupon  the  faid  John  and  Thomas  Mills  ^the  plain* 
tiffs)  (hew  in  evidence  to  the  jury  to  rprove  and  maintain  .the 
iffue  within  mentioned  on  their  part,  to  wit,  that  the  defendant^ 
underwrote  the  policy  of  infurance,  and  that  the  plaintiffs  were 
interefted  to  the  ampunt  as  in  the  declaration  is  mentioned  : 
That  the  (hip  in  queftion  was  a  FrencbA>m\t  ihip,  and  known 
to  be  fo  to  the  defendant  at  the  time  he  underwrote  the  faid 
policy :  That  the  timbers  of  French  fliips  are  ufually  faftened 
with  iron  bolts  or  fpikes,  which  are  liable  to  grow  rufty :  and 
when  the  fame  are  grown  rufty,  the  timbers  of  fuch  (hips  fre- 
quently become  loofe  at  once,  and  the  {hips  are  rendered  inca* 
pable  of  bearing  the  fea,  without  any  perceptible  fymptoms  of 
decay :  that  the  fhip  in  queftion  was  purchafed  by  the  plainti^s 
in  the  year  1757  ;  that  fince  that  time  (he  has  been  generally 
employed  by  the  plaintiffs,  who  are   Weft  India  merchants,  in 
that  trade  \  and  large  fums  have  conllantly  been  infured  on  her 
and  her  cargoes  9  that  in  February  1764,  being  bound  to  the 
Leeward  IJlandsy  and  back  again  to  London^  (he  failed  on  her 
voyage  ;  that  befoze  (he  failed  from  London  on  that  voyage,  the 
plaintiffs  ordered  the  captain  to  have  every  thing  done  to  the  jQiip, 
which  he  (hould  think  proper  to  repair  her :  That  in  purfuance 
of  fuch  orders,  the  (hip  was  put  into  dock  and  repaired,  where 
the  (hip -carpenter  did  all  fuch  repairs  to  her  as  he  was  ordered, 
the  expences  of  which  amounted  to  about  looA  pf  which  about 
30/.  was  for  the  (heathing  and  other  repairs  of  her/hull« .  and 
the  re(idue  in  her  upper  works  :  that  nothing  more  appeared 
to  the  (hip  carpenter,  or  the  captain,  to  be  wanting  to  make  her 
fit  and  complete  for  the  faid  voyage;  but  her  iron  bolts  and 
fpikes  were  not  then  examined,  which  could  not  be  done  with- 
out taking  off  her  flieathing ;  an  a£b  never  done  wheie  (as  t^ie 
cafe  ii  here)  the  (hip  had  been  (heathed  a  Ii(;t}e  tizm  befpre  \ 

z  2  that 
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CRAP,  tfcat  Geprgr  Hajley,  cfq.  the  firft  underwriter  on  this  policy,  and 
^'  many  t)thcr  perfons  by  whom  policies  of  infurancc  arc  gchctally 
underwritten!  keep  a  regifter,  in  which  all  (hips  ufually  infurcd 
by  them,  are  entered,  with  an  account  of  the  age,  conftra£liony 
and  viGble  goodnefs  of  the  veflels>  and  to  whom  they  belong, 
and  alfo  employ  a  furveyor,  whofe  bufinrfs  it  is  to  furvey  fudi 
(hips  :  that  the  (hip  in  queftion,  at  the  time  of  underwriting  the 
policy,  and  long  before,  had  been  entered  in  fuch  regifter;  and 
previous  to  her  lad  outward-bound  voyage,  had  been  furveyed 
by  one  Th$tnas  WTjitewood^  who  was  then  employed  by  the  faid 
George  Hayiey,  and  other  underwriters,  as  fuch  furveyor }  and  as 
far  as  appeared  to  the  faid  Thomas  Whitenvood^  was  in  good  con- 
dition, and  perfedly  fit  to  undertake  a  voyage  to  and  from  the 
.Leeward  IJlands  /out  the  furveyor  did  not,  neither  could  he, 
examine  the  bolts  and  fpikes  for  the  reafons  aforefaid  ;  but  did 
furvdy,  as  far  as  is  ever  pradifed,  in  fuCh  Cafes  :  that  the  faid 
George  Hojiey  had  often  before  underwrote  policies  on  the  faid 
(hip  and  her  cargoes ;  and  the  witnefs,  who  was  the  infurancc 
broker,  faid  he  believed  Mr.  Hayley  knew  as  much  of  the  con« 
dition  of  the  faid  (hip  as  the  plaintiffs  did,  and  particularly  on  the 
outward-bound  voyage  to  the  Leetuard  IJlandsj  he  underwrote 
40o/.^on.this  (hip  :  that  in  fuch  laft  outward-bound  voyage,  the 
fhip  met  with  a  great  deal  of  bad  weather  \  was  very  leaky,  and 
could  not  get  into  Madeira^  where  (he  was  ordered  to  touch; 
but  was  obliged  to  bear  away  for  the  ifland  of  Nevis :  that  (he 
anived  at  the  ifland  of  Nevis  on  the  firft  of  ylpril  1 764,  and 
from  thence  went  to  the  ifland  of  Saint  Chrl/lopker^  where  (he 
delivered  her  outward-bound  cargo,  and  had  fucli  repairs  done 
to  her,  as  were  then  thought  necefTaty,  and  to  all  appearance 
put  into  a  proper  condition  for  her  voyage  home  \  but  her  bolts 
and  fpikes  were  not,  nor  could  be  examined  there:  that  about 
the  end  of  th«  faid  month  of  ^nV,  the  fliiip  failed  from  S/.  Kittys 
to  Nevis f  where  the  captain  had  been  prom i fed  a  loading  for  her 
home :  that  on  her  arrival  at  Nevis^  the  planters,  knowing  (he 
bad  been  leaky  in  her  outward- bound  voyage,  were  not  witling 
to  put  fugars  on  board  her ;  and  that  in  order  to  fatisfy  the 
*  planters  there,  that  (he  was  in  a  proper  condition  to  carry  a 
cargojof  fugars  to  London,  they  propofed  to  the  captain,  as  a 
meafure  which  would  be  fully  fatisfaftory  to  them,  that  he; 
fliould  fobmit  die  (hip  to  be  furveyed  by  all  the  captains  then  in 
the  haAouri  being  fix  in  oumbcr  i  and  told  bim^  that  if  thcj 
f  ihould 
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flibuld  report  her  to  be  fit  for  a  voyage  to  London^  they  would  CHAP, 
tten  load  her  with  fugars :  that  the  captain  did  fubmit  to  fuch        ^'' 
forvey,  though  it  would  have  beea  for  the  intereft  of  the  faid 
captains  to  report  the  ihip  unQt  for  the  voyage ;    as  by  that 
means  they  would  have  had  an  opportunity  of  gaining  more 
freight  and  fopner :  that  on  the  8th  day  of  May  1764,  the  faid 
captains^  after  having  furveyed  her  carefully,  but  without  ex- 
aminbg  her  bohs  and  fpikes^  which  could  not  be  done  there^ 
Cgncd  the  following  report :  "  JV>W/,  May  8th,  1764.     At  the 
"  requeit  of  captain  George  Finch^  of  the  (hip  Mills  Frigate^  wc 
**  the  fubfcribers  did  repair  on  board  the  faid  (hipi  and  after  due 
<<  examination^  it  did  appear  to  us,  that  the  occafion  of  th^ 
<'  (hip's  making  more  water  than  ufual  on  her  voyage  from  Lon* 
**  don  to  this  place,  was  occafioned  by  fome  negledl  in  caulking 
*<  the  faid  (hip,  which  may  very  eaGly  be  made  tight,  the  faid 
<<  (hip  otherwife  appearing  to  us  to  be  ftrong  and  found  \  and 
<<  when  caulked,  we  are  of  opinion,  will  be  fully  fufficient  to 
•*  carry  a  cargo  of  fugars  to  London^  John  Sbepherdf  isfcJ"'    That 
afterwards  the  (hip  was  caulked  accordingto  the  faid  report,  and 
that  thereupon  the  planters  fent  their  fugars  on  board,  and  the 
(hip  was  foon  loaded  with   about  three  hundred  and  feventy 
hog(heads  of  fugar :  that  during  the  time  of  her  loading,  and 
until  and  at  the  time  of  her  failing,  which  was  about  two  monthsf 
the  (hip  continued  tight,  appeared  to  be  in  good  condition,  and 
made  no  more  water  than  the  bed  (hips  ufualiy  do,  and  are  ei- 
peded  ro  do:  that  the  (hip  failed  from  Nntis  on  the  2($th  day 
of  July  17641  about  eight  o'clock  in  the  evening,  and  the  x\c\t 
day,  about  four  o'clock  in  the  afternoon,  without  any  bad  wea* 
ther  or  extraordinary  fwell  of  the  fca,  (he  fprang  a  leak,  and  the 
captain  was  obliged  to  bear  away  for  Sr.  Chrl/l:pher*s^  where  he 
arrived  qn  the  a^th  of  Jtily :  that  on  his  arrival  there,  he  got 
the  (hip  unloaded  to  fee  what  was  the  matter  whh  her,  when  it 
appeared  that  (he  had  darted  a  plank  *,  that  he  thereupon  applied 
to  the  judge  of  ihe  Court  of  Vice-Admiralty  for  a  warrant  to 
furvcy  the  (hip ;   and  a  warrant  was  granted  to  four  captains, 
aiid  two  (hip  carpenters,  or  any  three  of  them  ;  four  of  whom 
did,  according  to  fuch  warrant,  furvcy  the  faid  fliip,  and  did  re- 
port, that  (he  was  unfit  to  proceed  on  her  voyage  without  being 
thoroughly  repaired :  and  that  the  expence  of  fo  repairing  her 
there,  would  amount  to  more  than  the  value  of  the  fhip  and 
(fcight }  and  (be  was  therefore]^condernned  by  the  faid  court  as 


294  .    OF  SEA-WORTHINESS. 

^  "xt  ^*   ""'^^  ^^^  ^^^  ^^*^  voyage  :  that  fome  of  the  iron  bolts  and  fpikci 
with  which  the  timbers  of  the  ftiip  in  queftion^  like  other  French' 
built  fliips,  were  fattened,  were  broken  in  the  plank  that  was  fo 
ftarted,  which  the  captain  and  the  faid  furvey ors  felt,  by  paffing 
up  their  hands  between  the  plank  and  the  (hip  ;  and  which  ap- 
peared upon  farther  opening  the  ends  of  the  plank  ;  and  that  the 
faid  plank  was  ftarted  from  one  end  to  the  other :  that  it  was 
owing  to  the  faid  bolts  and  fpikes  being  grown  rufty  and  decayed, 
as  then  appeared  to  the  captain  and  furveyors,   that  fuch  plank 
ftarted  :  that  he  believed  the  furveyors,  who  condemned  hef, 
thought  the  fame ;  wherefore,  and  fuppofing  the  other  bolti 
and  fpikes  in  the  (hip  were  alfo  grown  rufty  and  decayed,  though 
that  could  not  be  known  for  certain,  without  ripping  off  her 
planks,  and  making  a  more  flrid  exaniination,  the  furveyors 
made  their  faid  report  of  condemnation  :  that  the  faid  plank  was 
not  taken  off,  nor  could  It  be,  without  Gnking  the  (hip,  which 
has  not  yet  been  broken  up,  but  continues  at  S/.  Cbrt/hpber^s  as 
a  hulk  :  that  on  the  aforefaid  account,  it  was  then  concluded, 
and  is  now  believed  by  the  captain,  tbat  the/sidJBip  %vas  notfi 
for  the  infured  voyage  home,  at  the  time  flic  fo  failed  from  Nevis, 
for  Londsrty  though  ^  to  all  outward  appearance ,  [he  was  a  Hfcrygood 
Jhip^  andi  as  he  then  believed,  proper  fir  the  voyage ;  and  fuch  a 
{hip  as  he,  from  her  outward  appearance,  Jbouid  have  had  no  objec* 
tiort  to  fail  in  again ;   but  had  he  known  the  decayed  condition  of 
her  faid  bolts  and  fpikes  before  he  fet  fail  on  hishomeward  bound 
voyage,  he  would  not  have  ventured  his  life  in  her  :  that  there 
is  no  dock,  nor  fcarce  any  materials  for  repairing  fliips  at  Sl 
Chri/topher^Si  nor  could  flie  fail  to  any  other  place  to  be  repaired  5 
and  that  if  this  misfortune  had  happened  in  North  America,  or 
Mngiandy  where  there  are  proper  docks  and  materials,  flie  might 
have  been  repaired  for  three  or  four  hundred  pounds ;  that  while 
the  faid  fliip  was  firft  at  St.  ChriJtopher%  before  flie  had  taken 
in  her  cargo,  namely,  on  the  23d  of  April  1 764,  the  captaiii 
vrotc  the  following  letter  to  the  plaintiffs : 

<*  Gentlemen,  St.  Chrifiopher^s,  April 2$,  I7^4» 

♦<J  take  the  firft  opportunity  of  acquaintitig  you,  that  I  ra» 
<<  rived  at  Nevis,  after  a  moft  difmal  paifage,  on  the  firft  inftant. 
U  Qn  the  fixth  of  March,  at  day^break,  1  made  the  iilands  Dfi* 
^*fertsy  diftant  about  four  leagues,  ran  down  for  Madeira,  widi 
«<  a  frefli  gale  atiE^  S.  £.  tiB  four  in  (he  ^ftern^cm^  lyhen  bdnH^ 

M  within 
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*^  within  a  mile  off  the  fhorey  and  jodging  about  five  or  fix  miles  C  h  a  p» 

"  oS  Pencball  Road^  a  very  bard  and  dark  fquali  took  us  fudJenly        ^^' 

*<  Viitbfucb  wolence,  that  I  was  obliged  ta  clear  off"  the  land  under 

^  tie  coutjes.    It  was  exceflively  hazy  the  whole  evening  after, 

«<  that  one  could  hardly  fee  the  (hip's  length  ;  fo  that  it  would ' 

^<  have  been  the  greateft  imprudence  to  have  ran  the  ri(k  of 

<<  overfliooting  our  port,  or  running  afliore.  The  gale  increafed^ 

««  and,  in  the  night,  came  round  to  the  N.  £•    and  ^  fiip 

^<  grained fi  much  by  the  prejfure  of  Jail  we  were  obliged  to  carry  on 

**  her  in  that  gnat  fea,  that  it  was  with  the  utmofl  £jpcuby  w$ 

<<  could  keep  her  free*    On   the  eighth,  at  nine  in  the  nx>miog» 

*'  reckoning  myfelf  ninteen  leagues  ta  leeward  of  Madeira^  our 

<<  Jhip  Jo  loojenedf  that  we  could  not  carry  fail  upon  a  wind  \  and 

^<  feeing  no  probability  of  the  wind  (hifting  or  abating  enough 

((  to  give  us  a  chance  of  beating  up,  bore  away  for  Nevis^  jtidg* 

^*  ing  it  better  for  the  prefervation  of  the  whole  than  to  run  any 

**  hazard  in  endeavouring  for  the  Canaries  in  oi|r  weak,  leaky, 

<<  and  diftrefled  condition.      I  have  confulted  with  Mr.  Cottle^ 

^<  the  counfellor  here,  who  advifes  me  to  fell  thaflour  and  Kme 

«c  at  publick  vendue,  and  to  carry  the  iron  hoops,  &r.  back  to 

**  England*    As  the  Jhip^s  complaint  has  been  chiefiy  in  her  upper 

<<  works^  I  am  obliged  to  have  her  new  nailed  from  the  wail  o^ 

«  wards  t  and  hope  you  will  find  that  wh;it  repairs  are  neccflary 

«  to  be  made  here,  are  conduAdd  with  all  the  frugality  circum* 

<<  ftances  will  admit  of/' 

That  the  plaintiflfs  received  this  letter  in  London  on  the  13th  ^ 
day  of  June  1 764,  and,  a  day  or  two  afterwards,  gave  it  to 
Matthew  Towgoodf  an  infurance  broker,  to  get  igco/.  infured 
on  the  freight  home  for  the  ufe  of  the  owners,  and  350A  on 
thpit  fourt)}  part  of  the  faid  ihip :  that  the  faid  Towgood  firft 
ibewed  the  policy  in  queftion,  and  the  letter  to  the  faid  George 
ffayleyt  on  the  19th  of  June  1764,  who,  after  reading  over  the 
letter,  a&ed  him  what  intereft  he  had  to  infure ;  to  which  the 
broker  anfwered,  (kip,  freighti  and  cargo  (  and  that  he  might 
write  which  he  pM^ied  :  that  thereupon  the  faid  George  Hayley 
faid  he  would  underwrite  the  fiiip,  faying  ihe  would  come  home 
fafe  enough,  notwithftanding  the  damage  which  the  faid  letter 
imported  ihe  bad  received,  as  it  was  a  fummer  voyage ;  but  that 
(he  would  rery  likiely  damage  her  cargo ;  that  the  faid  George 

z  4  Haylef 
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HayUy  was  going  to  underwrite  the  faid  policy  for  300/I  on  tho 
faid  (hip,  and  had  wrote  the  figure  3  :  but  on  the.  faid  Matthew 
TowgoodPs  ttXWng  him,  he  was  a  bold  man  to  write  three  hun- 
dred pounds  after  reading  the  faid  letter,  the  faid  George  Huyl^ 
ftruck  out  the  figure  *3',  and  converted  it  into  a  2,  and  accord- 
ingly  underwrote  the  faid  policy  for  the  fum  of  two  hundred 
pounds  on  the  faid  fhip :  that  the  faid  Matthew  Towgood  (hewed 
the  faid  letter  to  the  faid  defendant  Roehuek^  and  all  the  other 
underwriters  on  the  faid  policy,  before  they  underwrote  the 
fame ;  and  the  faid  defendant  fays,  that  the  evidence  aforefaid» 
in  manner  and  form  aforefaid,  {hewn  by  the  plaintiffs  to  the 
jury,  i$  not  fufEcient  in  law  to  maintain  the  ifitic  within  joined 
on  thie  part  of  the  faid  plaiatifi^s  ;  and  that  he,  the  defendant  to 
the  evidence  aforefaid,  hath  no  necefiity,  nor  by  the  law  of  the 
land  is  obliged  to  anfwcr.  Wherefore  he  prays  judgment,  aiid 
that  the  jury  may  be  dif charged  from  giving  any  verdifl  upon 
the  iflue. 

The  plaintiffs  join  in  demurrer. 

• 

This  demurrer  was  argued  in  the  Court  of  Exchequer,  and 
judgment  was  there  given  in  favour  of  the  aflured :  and  of  what 
fell  from  the  judges  on  that  occafion,  I  have  only  been  al>Ie  to 
procure  this  account,  *<  that  judgment  was  given  for  the  plain- 
^'  tiffs,  not  upon  the  points  argued  (namely,  that  it  was  efiential 
**  that  the  fhip  (hould  be  fea-worthy),  the  Court  being  as  to  thofc 
^<  of  opinion  with  the  underwriters ;  but  becaufe  the  evidence 
^<  did  not,  as  the  Court  thought,  precifely  prove  that  the  (hip  was 
<<  not  fca-worthy,  at  the  time  of  the  irifurance  taking  place 
*<  on  the  1  ft  of  Aprii  1 764,  on  her  arrival  at  Hew,  but  only  that 
^<  "(he  was  fo  at  the  time  of  her  failing  on  the  a6tb  of  Julj.*^ 
But  th^  Court  unequivocally  declared,  that  a  (hip,  that  is  not  0/ 
ihe  commeficement  of  the  infurance  in  fit  condition  to  perfoDn  her 
>royage,  is  not  a  fit  fubje£t  of  infurance.  Upon  this  judgment  a 
writ  of  error  was  brought  in  the  Exchequer  Chamber^  which  was 
argued  before  Lord  Mamfield  and  Lord  Chief  Juftice  WUtnof^ 
who  were  to  report  their  opinions  thereon  to  the  Lord  Chancel- 
lor ;  and  the  judgment  of  tbeCourt  below  was  ultimatelj  affirmed. 
Whether  the  judgment  was  fo  affirmed  upon  the  fpecific  ground 
taken  in  the  Court  of  Exchequer^  pr  upon  fome  difficulty  acifiiig 
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out  of  the  form  of  proceeding  (being  upon  a  demurrer  to  evi- 
dence (a),)  does  not  now  appear:  but  whether  upon  the  one 
ground,  or  the  other,  there  is  no  doubt,  though  judgment  was 
given  for  the  plaintiffs,  that  the  prinoiples  of  infurance  law  upon 
the  fubjeft  of  fca-worthinefs,  and  the  do£\rine  of  implied  war- 
ranties or  conditions,  have  always  been  confidered  as  unalterably 
fixed  and  afcertained  fince  that  period,  although  that  do^rine 
was"  not  then  for  the  firft  time  ftated  in  our  Englijb  courts,  and 
was  certainly  long  before  known  in  the  law  of  infflrance  in  other 
parts  of  Europe.  It  is  unfortunate  that  from  the  circumftance  • 
of  there  being  no  printed  report  of  this  cafe,  and  from  the  praftice 
of  the  two  Chief  Juftices  reporting  their  opinion  in  private,  the 
grounds  of  that  opinion  cannot  now  be  obtained  :  but  it  cannot 
be  difputed  from  the  opinions  of  Lord  Mansfield  and  other  judged 
both  before  that  time  and  fince,  that  .the  principles  laid  down  in 
the  beginning  o(  this  chapter  are  clearly  eftablifhed  as  the  law  of 
England,  — That  tbefe  principles  were  fo  eftablifhed  is  manifeft 
from  the  following  decifions  : 

The  plaintiff  had  purchafed  a  (hip,  and  after  having  her  fur*  lm  r. 
veyed  by  proper  judges,  he  fent  her  into  the  dock,  and  there  had  ^^^\ , 
her  fully  repaired,  and  the  (hip-builder  yras  ready  to  fwear,  that  Cuiidbtii 
lie  efFedually  repaired  her,  as  he  thought,  having  done  all  that  xwol^iTei, 
was  required  to  make  her  a  good  (hip ;  (he  then  was  taken  into 
the  government  fervice,  on  which  occa(ion  (he  was  as  ufual  fur- 
veyed  by  the  nerfgns  employed  for  the  purpofc.     She  failed  out 

{*)  See  the  cafe  ofCcckftJ^e  v.  Fan/hawy  Dwil.  119.   and  the  cafe  "Of  Gthfrn  and 
Johnfin  f.  Hunter y  id  error,  in  the  Houfe  of  Lords,  i  H.  Black,  1S7.  where  it  appeara 
to  be  decided  by  all  thejudgca,  that  io  a  cafeof  circuinftantial  e?idence  (at  in  the  cafe 
pf  the  Miili  Frigati)  ic  i*  »»/  competent  to  the  defendant  to  in^ft  upon  a  jury  being  dif- 
charged  from  givm|(  a  verdidi,  by  demurring  to  the  evidence,  and  obliging  the  plain; Uf 
to  join  in  demurftri  without  diftin^Iy  admitting  upon  the  record,  e?ery  fi€t  and  everf 
ittmlufi'.ftt  whic^  the  evi<fenee  given  for  the  plaintiff  tended  to  prove.    And  io  the  for^ 
mer  cafe  it  is  ezprefsly  faic),  tha^t  the  demurrer  to  evidence  sdmltt  (be  truth  of  all  fadia, 
which  thejxuy  might  or  fuld  infer  in  favour  of  the  party  offering  tbe  eviJencc.     Upon 
Che  form  of  proceeding  therefore  in  the  cafe  of  the  MHz  Fn%atet  and  confiftently  with 
theaotion  entertained  at  tbe  time  When  Cockfedgt  v.  Fafijbvm  wat  decided  of  the  effe^ 
^  a  demurrer  ta  evidence,  as  it  wu  a  cafe  of  ciicumilaotial  evidence,  on  which  the  jniy 
might  have  dravrn  a  condufion  in  favour  of  the  pUiotiffs,  it  i»  poflible  that  judgipcAt 
night  have  been  given  for  the  plaintiffs  iodcpeodently  of  the  ground  taken  in  tbe  Court 
il[  Ezche^ueTj^   9nd  vhatenr  o^noioix  tbe  jodeet  mi^ht  enttstain  o»  the  wain  point  ia 

of 
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c  H^A  p«  of  the  Thamir^  sod  arrived  at  Port/mouthy  but  being  very  hAj 
with  b;^l  weather  the  Admir^  ordered  her  to  go  in  and  luidexg^. 
a  furvey  there.    This  wa»  done^  and  it  was  found  on  openiiig 
ber^  ^hat  fome  timbera  near  her  keel  were  very  bad^  inibamcb 
thai  ibe  was  condemned  as  infufficient  to  proceed. 

The  plaintiffs  haviog  infnred  her»  appKed  to  the  underwriters 
for  the  lofs ;  the  defendant  was  one  ;  and  the  plainti£F  inCfted  he 
had  and  could  prove  that  he  had  done  every  thing  in  his  power  to 
'  lend  her  out  fuflicient  and  goodi  ^^  ^t  this  defe£l  was  a  latent 

cavfe  not  known  to  him  or  difcovcred  when  (be  wasfurveyed  or 
in  the  dock  repairing. 

Lord  MansfiiU  {bH,  that  it  appeared  that  the  (hip  had  died  a 
natural  deaths  and  received  her  death  blow  before  the  infurance 
commenced  3  and  however  innocent  the  plaintiff  was»  and  how- 
ever caatiouily  he  had  afied»  the  underwriter  was  equally  inno* 
cent  i  and  the  implied  warranty  muft  and  ought  to  have  its  tSeSti 
and  the  plaintiff  muft  make  the  beft  of  a  bad  bargain  :  he  had 
the  (hip  (defective  as  (he  was)  not  injured  from  any  fea  lofs  after 
the  infurance  was  made.    The  plaintiff  was  nonfuited. 

OfT^er  ^.  ^  alfo  in  another  cafe  where  an  a£t!on  was  brought  by  aQ 

Ctmiiej,        innocent  (hipper  of  goods  ( no  part  owner  of  the  (hip)  againft  the 

Cuikihai)      underwriter^  and  the  policy  was  effected  on  goods  in  the  Amy 

alt^  Tib.     ^„j  Laiiiia  at  and  from  Montferat  to  London  :     It  appeared  that 

the  (hip  failed  the  26th  of  Julj^  and  the  next  day  without  any 

bad  weather  (he  wis  very  leaky  and  obliged  to  run  for  St^ 

'P:omai%  one  of  the  Virgin  iflands,  where  (he  was  unloadedi  and 

the  goods^  being  much  damaged,  were  fold*    It  could  not  but  be 

allowed  on  all  fides,  that  the  (hip  was  not  fea-worthy  to  under* 

tiike  the  infured  voyage  }  and  it  was  agreed  and  admitted  by  de* 

fendant  that  the  (hipper  of  the  goods  was  a  ft  ranger  to  it  ni^iei^ 

the  goods  were  (hipped.      The  *  plaintiff  was  nonfuitedi  Lord 

Mansfield  faying,  that  the  implied  warranty  could  not  be  dif- 

penfed  with  in  any  cafe  \,  that  it  was  a  point  of  law^  and  if  the 

plaintiff's  counfel  thought  th6re  was  any  ground  to  go  upon  he 

would  fave  the  point :  but  the  plaintiiPs  cotmfel  declined  this* 

being  fatisfied  the  queftion  ws(&  clear  agaiqft  tbcin«    The  plaia^ 

^    \iS  was  nonfuited* 

That 
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That  thcfe  principles,  fubfcqijent  to  the  cafe  of  the  MUIs  Frt-  C  H  a  r. 
gatff  were  deemed  to  be  unlhaken  is  *  manifeft  from  thUt  that 
wUhin  two  years  after  the  cafe  of  the  Mills  Frigate  was  decided 
(judgment  havbg  been  given  in  that  caufe  in  January  17^9)  Ix>rd 
Mansfiild^  in  the  cafe  of  the  Earl  of  March  v.  PigGt^  which  came  5j^ 
btfore  the  Court  of  King's  Bench  in  the  year  1771,  the  cafe  of 
the  Mills  Frigate  having  been  mentioned  at  the  bar,  faid,  **  The. 
<<  infured  ought  to  know  whether  bis  (hip  was  fea*worthy  or  not 
*^  when  (he  fet  out  upon  the  voyage  infured :  but  how  (hould 
<*  he  know  the  condition  (he  might  be  in^  after  (he  had  been  out 
*«  a  twelvemonth  {a)  ?" 

And  again  his  Lord(hip,  in  the  cafe  of  Eden  v.  FarlinfoHj  de-  Doogl.  73^, 
cided  in  the  year  1781,  confirmed  the  dodrine,  by  obferving  that 
«•  by  an  implied  warranty,  every  (hip  infured  mull  be  tight, 
<*  (launch,  and  (Irong :  but  it  is  fufficient  if  (he  be  fo  at  the 
**  time  of  her  failing.  She  may  ccafe  to  be  fo  in  twenty-four 
^<  hours  after  h^r  departure,  and  yet  the  .underwriter  will  conr 
f*  tinue  liable.** 

So  alfo  in  a  very  modem  cafe,  the  law  refpeAing  the  implied  chdAtei^ 
warranty  of  fea*worthinefs  was  accurately  dated,  and  the  reafon  o*J5*'*"»    > 
of  it  clearly  illuftrated  by  Mr.  Juftice  Lamrenet.    The  learned  x^t. 
judge  faid,  <<  I  alfo  doubt  whether  there'  is  any  analogy  between 

^<  a  cafe  like  the  prefent  and  cafes  where  there  is  an  implied 

< 

(c)  In  •  l^te  caCe,  where  an  lAruruiet  «m  on  the  ftip  Heory»  ^  «/  and  from  Liver-  Fat  bet  and 
**  pool  to  the  coaft  of  Africa,"  &c  it  appeared  th^c  at  the  time  the  policy  «at  msdc*  ?![l?,^'^^'  *' 
fhe  (hip  waanottdi  condition  to  go  to  fea,  but  wat  in  fiA  at  the  time  undergoing  very   o^A,^'^*  r^ 
Aaterial  r^airs  3  and  it  wu  contended  by  the  underwritBia  that  as  the  riflt  defcribed  wat   \  att.  Teim* 
mi  aa  well  nfromt  if  the  ihip  waa  not  fea- worthy,  from  ^^hatevr r  o^uff,  when  the  polity    i  goo. 
yraa  fubfcribcd>  it  WM  void  j  nnd  tb^t  any  tepairi  done  nfterwardi,  fo  as  to  make  her   ' 
Completely  fea. worthy  nt  the  doae  of  failings  woald  not  cure  that  defeat. 

Lord  JCrsfOT  waa  of  opinion  thati  under  the  words  at  and  fftm^  it  it  faffieient  if  the 
fliip  be  fe»»worthy  at  the  time  of  failings  for  from  the  oature  of  the  thing*  the  (hip,  while 
at  the  place,  probably  muft  be  undergoing  fome  repi|ir«    The  plaintiffs  had  a  verdiA  ;   %  %ai\^  r 
and  no  motion  was  made  to  fet  it  alide.  And,  in  a  fubfequent  cafe  *,  Lord  Kenyonhdd   Sarridge» 
the  fame  opinion.    And  In  a  ftUl  later  cafe  f*  when  the  cafe  of  Forbes  v.  Wilfon  was  4  E^P*  25* 
«uetcd»  Lord  Ellenborough  faid,  «  I  agree  with  the  doarine  of  that  cafe:  itia  quite  See  poft.Cht 
fufficient  if  the  ftate  of  the  fhip  be  commeafurate  to  her  then  rifle     There  may  be  ^oq/**^' 
e  itate  of  fea-worthiiiefa  fufficient  wh|le  in   harbour;  an4  there  is  a  fiat^  of  fee-  j.  Hibbert 
^orthinefs  for  the  voyage.**  and  others  r.^ 

But  if  the  infurance  be  eta  geods^  opght  not  the  ihip  to  be  fea-wbrthy,  when  ^  goods  l||l>rtin»  Sit* 
fie  bepfBlD|  to  be  leaded,  at  which  taioe  the  i|ik  mgmd*  coquBCiices  ?  G?JdbaIl 

"warranty  x„b,^,8oS. 
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**  warranty  of  fea*worthinefs.  The  latter  is  implied  from  the 
^*  nature'of  a  contra^  of  infurance*  The  conGderation  of  an 
'<  infurance  is  paid  in  order  that  the  owner  of  a  flitp,  nviich  is 
f(  capable  of  performing  her  voyage,  may  be  indemnified  againft 
**  certain  contingencies ;  and  it  fuppofes  the  poflibility  of  the 
'^  underwriter  gaining  the  premium :  but  if  the  Jbip  be  incapaiU 
*<  of  performing  her  Toyage,  there  is  no  poffibility  of  the  under* 
**  writers  gaining  the  premium  \  and  if  the  confideratton 
^<  fail,  the  obligation  fails.  In  the  cafe  of  the  MiUs  Frigate  it 
<(  was  faid  that  the  (hip's  being  capable  of  performing  the  voyage 
<<  was  tht  fubjiraium  of  the  contrad  of  infurance.  So  if  a  (hip 
''  fail  without  a  fufiicient  crew,  (he  is  incs^able  of  performing 
**  the  voyage.*' 

The  doctrine  thus  eftabliflied  is  by  no  means  novel  in  itfcIF, 
but  is  entirely  confonant  to  the  laws  of  all  the  maritime  and 
commercial  nations  in  Europe^  as  will  prefentlybe  demon dratecU^ 

^Thc  fea-worthinefs  of  the  ihip  being  thus  (hewn  to  be  an  im« 
plied  condition  in  this  fpecies  of  contradi,  it  follows  of  courfc, 
thati  in  entering  into  the  engagement!  it  is  not  neceflfary  that 
there  fho^ld  be  any  previous  reprefenration  of  the  condition  of 
the  (hip ;  becaufe,  unlefs  it  be  fit  for  the  performance  of  the  voy- 
age |n^^re.d>  there  is  no  binding  contra£i  ;  but  any  infufficiency 
of  the  ve(]|cl  in  a  former  voyage  will  not  vacate  the  policy* 

ShooibredT.       Thus  in  an  adion  upon  a  valued  policy  of  infurance  upon  the 

tinS'tt*'      ^*P  ^'"'^  Si/lerSf  and  a  cargo  of  wheat  and  wines, /r^w  Madeira 

^ildb.U      ff,  Charle/lown.      The  fliip  had  failed  /rem  London  to  Madeira. 

i/Si.    '      The  plaintiflF,  who  was  owner  of  the  cargo,  ordered  his  broker  to 

procure  an  infurance yr(7w  Madeira  for  the  voyage  to  Charlejlown^ 

which  was  accordingly  done  ;  but  he  did  not  communicate  to  his 

broker  or  the  underwriters  two  letters  which  he  had  received 

from  his  captain  the  day  before  he  efi^efted  the  infurance,  ftating, 

that  the  (hip  had  arrived  at  Madeira^  but  was  very  leaky,  atid 

that  the  pipes  of  wine  bad  been  half  covered  with  water.     But 

it  was  pr6ve4  at  the  trial,  that  the  leak  had  been  completely 

Hopped  before  (he  failed  from  Madeira^  and  of  cdurfc  before  th^ 

frcynmencement  of  the  rifk  infured»     In  her  voyage  to  Cbarlef* 

^tQwn  (be  was  taken,  an4  the  plaiatiS^^abandQne4* 
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Lord  Mansfield  told  the  jury,  "  that  there  Ihould  be  a  rqprc-  CHAP, 
fentatlon  of  everything  relating  to  the  rifk,  ^^hich  the  under-  ^^-^  ^ 
writer  has  to  run,  except  it  be  covered  by  a  warranty.  It  is  a 
tondiiton^  or  implied  vf or  rarity^  in  every  policy  y  that  the  fhip  is  feM- 
noorthy ;  and  therefore  there  need  be  no  reprcTcntation  of  that. 
Jfjbe  failed  without  being  fo,  there  is  ho  valid  policy.  Here  the  leak 
was  ftopped  before  (lie  failed  from  Madeira,  and  (he  failed  ift 
good  condition  from  thence ;  and  there  is  no  occaGon  to  date 
the  condition  of  a  A)ip  or  cargo  at  the  eild  of  her  former  voy- 
age."   Therp  was  a  verdi£i  for  the  plaintiff. 

And  upon  the  authority  of  this  cafe,  and  the  reafon  of  the  Hayw««d7. 
thing,  the  Court  of  King's  Bench  declared,  after  time  taken  to  ^eiI^'jjo, 
deliberate  upon  a  motion  fot  a  new  trial,  by  Lord  Ellenborough^ 
Chief  Juftice,  that  an  affured  having  impliedly  M^ranted  his 
fliip  to  be  fea-worthy,  and  having  concealed  no  circumftance  re- 
lative to  the  fea.Worthitiefs,  which  he  was  required  to  difclofe^ 
and  not  havirig,  at  the  time  oC  etfeAing  the  policy,  known  of 
any  hSt  which  rendered  her,  with  reference  to  ^he  tifk  infured^ 
Otherwife  than  fea-worthjr,  is  entitled  to  recovct. 

"  Upon  this  principle  alfo  depends  the  declGon  of  fome  modern 
cafes  ',  for  if  it  be  necc^ary  that  the  (hip  itfelf  (hould  be  fufficient 
for  the  voyage,  it  has  been  held  to  be  an  implied  condition,  that 
flie  (hould  be  fumi(hed  with  every  thing  neccflary  for  the  purpofes 
of  fafe  and  careful  navigation.      In  an  a£tion  upon  a  policy  on  ^.w  v.  Hoi* 
Oiip  and  goods  frpm  Stettin  to  London,  it  appes^rcd  that  the  cap-   "^^^*^»    • 
tain  had  taken  a  piht  on  board  at  Orfordnefs  on  entering  the  river  100. 
Thames,  wbo  again  quitted  her  at  Halfway  Reach ;  after  which, 
^nd  before  (he  had  come  to  her  moorings  higher  up  the  river,  the 
accident  happened  which  occafioned  the  lofs,  and  in  con(equenCe 
of  which  the  veflel  (ill^d  with  water  before  (he  had  been  moored 
twenty-four  hours.     But  the  preclfc  time,  at  which  the  damage 
was  fuftained  within  thofe  limits,  or  by  what  particular  default, 
was  not  afcertaincd.      The  caprain  had  alfo  left  the  (hip  before 
the  time  of  the  aAual  lofs.     It  further  appeared  that  the  pilot- 
taken  in  at  Orfordnefs  was  not  properly  qualified  at  the  time  ac- 
cording to  the  provifions  of  the  5  Geo.  2.  c,  20.  for  the  regulation 
of  pilots  on  the  river  Thames,  but  it  did  not  appear  that  this  fa£l 
was  known  to  the  captain,  and  the  pilot  had  (ince'receiveclhis 

2  regular 
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c^H  A  r:  regular  qnalifications.     The  plaintiflF  having  obtaioed  a  Tcrdift^ 
^^-       a  motion  was  made  to  fet  it  afide  i  and  after  argument. 

Lord  Kenycn  faid^ — <<  The  principle  op  whkb  this  cafe  moft 
be  determined  feems  to  be  admitted  on  all  hands^  namely,  that 
ihe>affured  cannot  recover  on  a  policy  of  ajfurance^  unUfs  tbey  eprif 
tie  Jbip  with  every  thing  necejfary  to  her  navigation  during  the  tMy- 
age  ;  thejhip  her/elf  muji  he  fea^worthy^  Jbe  muft  have  m  fujiiient 
srew,  and  a  captain  and  pilot  of  competent  JkilL  I  do  not  feel  that 
I  am  bound  in  this  cafe  to  decide  whether  or  not  it  be  necefiary 
that  there  (hould  be  on  board  the  vefiel  a  pilot  qualified  accord- 
ing to  the  a£l  of  parliament  referred  to.  This  cafe  o^ay  t>e  dif- 
pofed  of  without  deciding  that  queftion.  It  might  be  contended, 
thoygh  with  what  cSt(k  I  ^ill  not  fay,  that  if  the  capt^n  had 
taken  a  pilot,  w4io  reprefented  hinifelf  duly  qualified,  and  whom 
the  captain  believed  to  be  fo,  but  who  in  fa£l  had  not  a  qualifi- 
cation,  the  captain  would  have  difcharged  ^his  duty,  and  the 
underwritets  would  have  been  anfwerable  for  any  lols  that  had 
happenjcd.  But  in  this  cafe,  the  captain  did  not  perform  his 
duty ;  for  he  had  no  pilot  on  board  at  the  time  when  the  acci« 
dent  happened  ;  and  it  is  one  of  the  things  implied  in  contraQs 
of  this  kind  that  there  (hall  be  fome  perfonon  board  the  fhip  ap- 
parently qualified  to  navigate  her.  If  the  underwriters  had  been 
previouily  informed  that  there  would  be  no  pilot  on  board  during 
the  (hip's  failing  up  the  river  Thames^  probably  they  would  not 
have  undertaken  the  rifk.  On  the  ground,  therefore,  that  there 
was  no  pilot  on  board  when  the  accident  happened,  I  am  of 
opinion  that  there  mufi;  be  judgment  of-  nonfuit/* 

Mr.  Juftice  Grofe. — "  The  queftion  is  not,  whether  the  af- 
fured  can  recover  in  a  cafe  where  there  was  a  pilot  on  board, 
though  not  properly  qualified }  but,  whether  or  not  the  defend- 
ant be  liable  for  a  lofs,  which  happened  to  the  veflel  when  there 
was  no  pilot  of  any  kind  on.board  ?  I  think  he  is  not,  becaufe  it 
is  under  flood  in  all  eontraSls  of  injur anct  that  there  Jbould  he  fucb  a 
perfonon  hoard  thejhtp** 

Mr.  Juftioe  Lawrence  concurring,  the  rule  for  entering  a  non- 
fiiit  was  made  abfolute, 

8  In 
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In  the  fubfcqucnt  term,  the  fame  principle  of  an  implied  w»r-  ^  ^^  ^* 
rzntj  that  every  (hip  infared  (hall  be  duly  navigated  was  the  rule  v    ^^^^^  ,/ 
of  decifion  in  another  cafe,  and  was  taken  to  be  fo  well  efta-  V^^^  '" 
bliihcd  both  at  the  bar  and  on  the  bench,  that  that  point  was  yTvmJtef. 
never  mooted  ;   and  the  only  queftion  made  upon  the  occafion  '^^ 
was»  Whether  the  condition  had  not  been  performed  ?    It  was 
an  adion  on  a  policy  of  infurance  on  the  Cadiz  Difpatcb^  on  a 
voyage  from  London  to  the  coaft  of  Africa  •  and  the  principal 
queftion  was,  whether  the  flirp  had  been  navigated  in  tlie  man- 
ner prefcribed  by  the  ftatute  of  31  Gto.  3.  c.  54./  7.  [a)  for  if 
not,  it  was  agreed  that  the  infurance  w^s  void  ?  The  ftatute  re- 
quires that  no  perfon  (hall  take  the  command  of  an  African  (hip 
until  he  (hall  have  made  oath,  and  produced  to  the  officer  of  the 
cuftoms  a  ccrttficatt  aitejitd  by  the  nfpe^ive  owner  or  owners  that 
he  has  already  ferved  in  that  capacity  during  one  voyage,  or  as 
chief  mate  and  furgcon  during  two  voyages,  itc.  under  certain 
penahies.    The  court  were  of  opinion,  that  the  certificate  pro- 
duced in  the  particular  cafe,  being  figned  by  the  then  owner, 
did  not  comply  with  the  requi(ition$  of  the  ftatute,  that  therefore 
the  (hip  was  not  duly  navigated,  and  confirmed  the  judgment  of 
nonfuit,  which  had  pa(red  againft  the  'plaintiff  at  GuUdiaJI,  by 
Lord  Kenyon*s  dirc£lions. 

I  have  alluded  to  the  above  decifion,  as  ftrongly  confirming 
the  principles  of  law,  which  are  the  fubje^l  of  the  prefent  chap* 
ter.  I  think  it  proper  to  mention  that  the  difficulty  which  oc- 
curred  in  th^  laft  cafe  from  the  manner  in  which  the  zQ.%  of 
pariiament  were  penned,  has  been  removed  by  the  ftatute 
39  Geo.  3.  r.  80.  /.  23.  requiring  exprcfuly  that  the  certificate 
(hall  be  figned  by  the  owner  or  owners  of  the  (hips  or  veflels  in 
which  the  captain  has  formerly  ferved.  But  as  it  had  been  as 
'much  the  cuftom  in  the  outports  to  receive  certificates  of  one 
form  as  of  the  other,  on  account  of  the  doubtful  penning  of 
the  former  aAs,  the  legiilature  in  the  laft  mentioned  ftatute 

{s)  Thit  wat  one  of  the  (latutes  pafled  on,  tbc  fubjed  for  reguUtfng  the  Aftican 
Have  trade  |  it  has  fince  beea  c^ntintted  down  by  fe?cral  a£is  from  time  to  time  j  and 
cbe  reference  ia  made  to  th'ia  particular  a£t,  as  being  fet  out  in  Mr.  Serjeant  Rannington't 
edition  of  cbe  Statutes:  bat  the  a£l  qaoted  in  court  was  31  Gto.  3.  c.  52.  But  fhr 
ilare  trade  ii  now  entirely  abolifli«d  by  ftat  47  G^  3.  c.  36*    Sec  ante,  p.  1%. 

(f.  38.) 
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C  H  A  P.  (f,  38.)  has  proylded  that  no  policies  of  infurancc  made  beford 
**•       the  ftatutc  now  in  recital  (hall  be  held  to  be  void,  on  account  of 
the  irregular  certificates  given  under  the  former  (tatutes. 

The  prefent  Lord  Chief  Jufticc  alfo,  Lord  ElUnboroughy  has 
had  occafion  to  declart  the  law  upon  this  very  important  fubje^^ 
'  and  to  (hew  that  the  principle  of  fea-worthinefs  extended  to  the 

goodness  of  the  fails  and  rigging,  as  well  as  to  the  fufficiency  of 
the  hull ;  and  for  its  importance  I  give  his  Lord(hip*s  opiniod 
at  length. 

Wcdderbu'fi      It  was  an  infurance  on  goods  on  board  the  Minorca^  '^  at  and 
"fieli  *"     i^om  Jamtuca  to  London^**  at  a  premium  of  ten  guineas,  to  retuhi 
X  c«nipbtl»,  five  pounds  per  cenU  if  the  (hip  failed  from  the  phce  of  rendez- 
vous with  convoy  for  the  voyage  and  arrived*    The,  fir  ft  count 
.  of  the  declaration  ftated  the  lofs   to  be,  by  the  barratry  of  the 
mafter  5  the  fecond,  by  the  perils  of  the  fea.     The  (hip  failed 
for  England  with  convoy  in  the  end  of  y«/y,  and  parted  from  the 
fleet  on  the   lath  of  Augujt^  and  was  never  more  heard  of, 
whence  (he  was    fuppofed*  to  have  foundered.     The  defence 
reftedon  two  grounds :  firft,  that  (he  was  not  properly  equipped 
with  failsj  and  fecondly,  th^t  (he  had  not  a  fufficient  crew.     It 
appeared  in  evidence,  that  the  fails,  which  were  ufed  in  ftorm'y 
weather,  were  in  good  condition ;  but,  that-  her  maintop  gallant 
fails  and  ftudding  fails,  which  are  ufeful  in  light  breezes  were 
extremely  rotten,  and  almoft  quite  unferviceable.     The  evidence 
.  about  the  date  of  the  crew  was  contradictory. 

Lord  ElUnhorough. — "  In  an  aftion  of  this  kind,  the  plainti^ 
are  bound  to  prove,  not  only  that  'the  (hip  was  tight,  (launch 
and  ftrong,  but  that  (he  was  properly  equipped  with  fails,  and 
other  (tores:  and  that  (he  was  manned  yjirith  a  fufficient  crew  to 
navigate  her  on  the  voyage  infured.     Thefe  are  conditions  pre. 
•  cedent  to  the  policy  attaching,  and  if  they  were  not  complied. 
'  with,  fo  that  the  .peril  was  enhanced,  from  whatever  caufe  this 
might  arife,  and  though  no  fraud  was  intended  by  the  a(rured, 
the  underwriters  have  a  right  to  fay,  they  are  not  liable.     The 
hull  of  the  (hip  in  this  cafe  was  fufficient  and  fea-worthy  :  but  it 
appearsj  that  when  (he  left  Jamaica,  her  fails  were  highly  defec- 
tive 
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iiTC.  It  is  not  enough  that  a  Ihip  is  fupplied  with  fuch  fails  as  arc  C  H  ^  P. 
cflential  to  her  fafcty  from  the  perils  of  the  fea,  and  which  ,,  *'* 
might  enable  her^  if  not  intercepted^  from  at  fome  period  or 
other,  completing  her  voyage.  A  perfon,  who  underwrites  *a 
policy  upon  her  has  a  right  to  expe£t  that  (he  ihall  be  fo  equipt 
with  fails,  that  flic  may  be  able  to  keep  up  with  the  convoy,  and 
get  to  her  port  of  deftination  with  reafonable  expedition.  She 
nruft  be  rendered  as  fecure  as  pofiible  from  cap!ure  by  the  enemy, 
as  well  as  from  the  danger  of  winds  and  waves.  But  here  the 
Minorca  appears  to  have  been  deficient  in  fails,  on  which  her 
fpeed  might  materially  depend  :  and  if  fo,  the  rifle  being  thereby 
greatly  increafed,  the  policy  never  attiched,  and  this  aft  ion  can- 
not be  fupported.  His  Lordfliip  alfo  thought,  that  upon  the 
balance  of  evidence,  the  crew  was  infufficient.  .  The  defendant 
obtained  a  verdidl. 

% 

In  the  ordinances  of  Lewis  the  fourteenth  it  is  declared,  that  ord.ofLew. 
decay,  wafte,  or  lofs,  which  happens  from  the  internal  defeft  of  '4'*»»  *'<• 
the  thing  infurcd,  fliall  not  fall  upon  the  underwriter..    A  com-  art.  \^^* 
mentator  upon  thefc  ordinances  has  gone  into  the  reafon  and  *  ^***  ^^' 
, principle  of  fuch  a  regulation,  and  has  ihewn  the  propriety  of  it. 
He  fets  out  by  obferying,  that  this  doflrine  is  of  a  date  as  ancient 
as  the    period  when   the  French  treatife  called  Le  Guidon  was  C.  5.  irt  S. 
pnblifhed,  which  was  about  the  year  ij6i,  at   which  time,  as 
appears  by  a  reference  to  the  book  itfelf,  it  was  confidered  as  a 
fettled  principle,  that  lofTes,  happening  from  caufes  of  this  na* 
ture,  were  not  to  be  a  charge  upon  the  underwriter.    The  fame 
author  has  alfo  (Iiewn,  that  fuch  a  provifion  is  adopted  in  favour  •  ^^g*  9^• 
of  the  infurers  by  the  ordinances  of  Rotterdam  and  AmJIerdam.  ^^^\\,  f  1. 
After  dating  thcfe  circtimftanccs  he  proceeds  to  fay,  that  when  a 
fiiip  is  deemed  incapable  of  finiftiing  her  voyage,  the  queftion 
whether  this  event  is  a  charge  upon  the  underwriters  or  not, 
depends  upon  another ;  namely,   whether  it  happened  by  th« 
violence  of  the  fea,  or  other  fortuitous  circumftance,  or  whether 
the  difability  proceeds  from  age  and  rottennefs.    This  will  be 
determined  by  the  enquiry  which  was  made  before  the  departure 
of  the  fliip  in  order  to  judge,  whether  it  was  in  a  condition  to   ' 
perform  the  voyage  or  not :  if  the  latter  was  the  cafe,  the  in  - 
fureps  ought  not  to  anfwer.     In  another  part  of  this  work,  after 
laying  down  the  fame  do^rine,  he  declares^  that  t])e  indemnity   '         ^^* 

A  a  wUl         . 
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will  be  void,  even  though  the  (hip  has  been  examined  before  her 
departurCi  and  declared  capable  of  performing  the  voyage ;  fince 
the  event  has  (hewn  clearly,  that  on  account  of  latent  defe£b  it 
was  no  longer  navigable ;  that  is,  if  it  were  proved  that  parts  of 
the  (hip  were  fo  rotten,  weakened,  and  deftroyed,  that  flie  was 
not  in  a  proper  (tate  to  refill  the  ordinary  attacks  of  wind  and 
fea,  inevitable  in  every  voyage,  then  the  underwriters  are  dif* 
charged.  The  reafon  is,  that  the  examination  of  the  (hip  before 
her  departure  extends  only  to  the  external  parts,  becaufe  (he  is 
not  unripped  $  at  leaft  not  fo  as  to  difcover  the  interior  and  la- 
tent defe&s,  for  which  the  owner  or  maftevof  the  (hip  continues 
always  refponfible,  and  that  with  the  greater  juftice,  becaufe 
they  cannot  be  wholly  ignorant  of  the  bad  ftate  of  the  ihip :  but 
fuppofing  them  to  be  fo,  it  is  the  fame  thing,  being  tndifpenfably 
bound  to  provide  a  gotfd  (hip,  able  to  perform  the  voyage  {a)^ 

d'*Affurwe      ^^  Opinion  of  this  learned  foreigner  is  fupported  by  two  of 
n.  66.  his  countrymen,  Pothter  and  Emerigm. 

I  EntrigoD, 
p.  580* 

Having  thus  (hewn  that  the  doftrine  of  fea^worthinefs,  as 
eftabli(bed  by  the  deci(ions  of  our  courts  of  juftice,  is  confirmed 
by  the  declarations  of  foreign  laws,  and  by  the  opinions  of  fo* 
reign  writers ;  it  is  fuflkient  now  to  fay^  that  where  the  (hip  is 
not  fea-worthy,  the  policy  of  infurance  is  void,  as  well  where 
the  infurance  is  ,upon  the  goods  to  be  conveyed  in  the  (hip,  as 
ft  YiL  164.  when  it  is  upon  the  (hip  itfelf.  For  whenever  a  caufe  arifes  with 
refpeA  to  damage  done  to  goods  through  the  infu(ficiency  of  the 
(hip,  the  queftion,  whether  the  mailer  or  owner  is  liable  to 
make  good  the  lofs,  depends  upon  afcertaining,  whether  the  (hip 
was  in  a  condition  to  perform  the  voyage  at  the  time  of  the  com-> 
mencement  of  the  rifk,  or  became  defe Aive  from  bad  weather^ 
and  the  perils  of  the  wind  and  fea. 

(tf )  Upon  tbt  daQtlne  of  impUcd  cosditimie,  Ice  ttKCBSi  note  %t^ 


>   • 
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CHAPTER  THE  TWELFTH. 

Of  Ulegal  Voyages. 


W  £  proceed  now  to  the  cbnfideratlon  of  another  circumftance  c  H  a  R 
hj  which  the  contra£^  of  infurance  is  vacated  and  anit^Ued  ah       Xll. 
hiitio :  and  it  is  this ;  that  whenever  an   infurance  is  made  on 
a  voyage    exprefsly  prohibited  by  the   common^  ftatute^   or 
maritime  law  of  the  country,  the  policy  is  of  no  effe£l.    The 
principle,  upon  which  fuch  a  regulation  is  founded,  is  not  pe* 
culiar  to  this  kind  of  contra£l  i  for  it  is  nothing  more  than  that . 
which  deftroys  all  contra£t8  whatfoever :   that  men  can  never  be 
prefumed  to  make  an  agreement  forbidden  by  the  laws ;  and  if 
they  (hould  attempt  fuch  a  thing,  it  is  invalid,  and  will  not  re* 
ceive  the  afiiftance  of  a  court  of  juftice  to  carry  it  into  execu* 
tion. 

« 

The  moft  material  cafe  upon  this  point  is  that  of  Johnfon  and 
Sutton,  which  came  on  to  be  argued  in  the  year  1779,  and  re* 
celved  the  folemn  opinion  of  the  court  of  Eling's  Bcndi* 


It  was  an  a£lion  on  a  policy  of  infurance  on  goods,  on  board  Johnibar. 
the  ihip  Venus,  "  loft  or  not  loft,  at  and  from  London  to  New  Dousii  154. 
Tork^  warranted  to  depart  with  convoy  from  the  Channel  for 
the  voyage/*     The  caufe  was  tried  before  Lord  Mansfield  at 
Guildhall,  and  a  verdiA  was   found  for  the  plaintiff*.    The  de*   ' 
fendant  obtained  a  rule  to  fliew  caufe  why  there  fliould  not  be  a 
new  trial.    The  faCis,upon  his  Lordfhip's  report,  appeared  to 
be  thefe :  the  (hip  was  cleared  for  Halifax  and  Nrw  Tork.    She 
had  provifibns  on  board,  which  (he  had  a  licence  to  carry  to  New 
Torh,  under  a  provifo  in  the  prohibitory  aft  of  16  Geo.  3.  r.  5. 
But  one  half  of  the  cargo,  including  the  goods,  which  were  thefuhjeB 
of  this  infurance,  was  not  licenfed,  and  was  not  calculated  for  the 
Halifax  market,  but  for  New  Torh    There  had  been  a  procla- 
mation by  Sir  William  Howe  to  allow  the  entry  of  unlicenfed 
goods  at  New  Tori  s  and  though  there  were  bonds  ufually  given 
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C  H  A  p.  at  the  Coftom  Houfe  here,  b^  which  the  captain  engaged  to 
carry  the  gooda  to  Halifax^  thofe  bonds  were  afterwards  can- 
celled, on  prodttciQg;  a  certificate  from  an  officer  appointed  for 
that  porpofe  at  New  Y9rk^  declaring,  that  they  were  landed 
there*  The  commander  in  chief  bad  n9  authority  ufider  the  a3  of 
parKenmeni  /#  ijfite  fuch  pr^ciamatxon,  9r  ta  permit  the  exportation  of 
uuBcenfei  pids,  *  The  Fenus  was  taken  in  her  paflage  to  Hew 

iSGe».IIL  Xcrk  by  an  American  privateer.  The  firft  fc£kion  of  the  ftjcute 
^  prohibits  all  commerce  with  the  province  of  New  Tork  (amongft 

others,)  and  confifcates  ail  (hips  and  their  cargoes,  which  (hall  be 
foand  trading,  or  going  to,  or  coming  from  trading  with  them. 
'  '  In  fe^kion  the  fecond,  there  is  a  provifo,  excepting  (hips   laden 

with  provifions  for  the  ufe  of  his  majedy's  garrifons  or  fleets,  or 
for  the  inhabitants  of  any  town  poiTeiTed  by  his  majedy's  troops, 
provided  the  oiafter  (hail  produce  a  licence  fpecifying  the  voyage» 
Vc.  and  the  qtiantity  and  fpecies  of  provifions  *,  but  by  th«  fam^ 
prvvifu  it  is  declared,  that  goods  not  liceufed,  found  on  board 
fuch  (hip,  (hall  be  forfeited.  After  argument,  upon  the  motion 
for  a  new  trials 

Lord  Mansfield  faxd — *5  The  whole  of  the  plaintiff's  cafe  goes 

on  an  eftabiiflied  pra£^ice,  directly  againll  an  a£l  of  parliament. 

If  the  defendant  did  not  know  that  the  goods  were  unlicenfed, 

Sae^.       the  obje6kion  is  fair  as  between  the  parties.     If  he  did,  he  would 

^^^>         not  deferre  to  be  favoured.     But,  however  that  may  bC;  it  was 

'  illegal  to  fend  the  goods  to  New  Tori,  and,  //;  pari  deliSo,  potior 

ifi  conditio  defendentis.     It  is  impodible  to  bring  this  within  the 

cafes  cited  (^i),  becaufc  here  there  was  a  direct  contravention  of 

the  law  of  the  land.''    The  rule  for  a  new  trial  was  made  abfo- 

lute. 

Camdeii  r.  •  '  Upon  this  principle  it  was  that  in  the  caufe  of  Camden  and 
Andc.foft,     others  V. -/fffifer/&«,  which  was  long  conteftcd   in  the  Court  of 


eroi 


R*p-  r^s-     King's  Bench,  and  afterwards  jipon  writ  of  error  in  the  Exche- 

PuuT  ^"^      1^^^  Chamber,  the  underwriter^  were  held  not  liable,  the  infu- 

^^'  '73-     ranee  in  that  cafe  being  made  in  direft  contravention  of  the  ex- 

clufive  right  of  trading  granted  to  tlie  Eaji  India  Company  by 

ftatf  9  &  10  JFiL  3.  c*  44*/  8i»  and  which  exclufive  right  had 

(tf)  Thefe  were  cifec  of  infuraocei  01  ibtpi  trading  contrary  to  ike  revMUC  Uws  %t 
fwieigB  C'juaidei,  of  which  more  will  be  faid  hereafter. 

13  ^cvcr 
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aever  for  one  moment  been  fufpended^nor  had  that  ftatute  erer  chap. 

ceafed  to  be  an  ezifting  law.    Indeed  the  principle,  whkh  de»  ^        '  _m 

ftroys'all  infurances  made  on  ihips  proceeding  oa  illegal  voyages^ 

never  was  conteded   at  the  bar   in  the  argument  of  the  above 

caufe ;  but  only  the  application  of  it  to  the  particular  cafe,  oq 

account  of  various  (latuces  which  had  been*  pafled  and  repeakd> 

and  on  account  of  a  claufc  in  a  more  modem  ftatute,  which  it  33  Cm.  ni. 

was  fuppofed  precluded  the  underwriters  from  fetting  up  this  ^*^,   '* 

defence.     But  no  xnan  attempted  to  axgue  that  that  which  is 

unlawful^  %and  a  publick  wfong,  could  be  the  ground  of  an 

adion. 

Soon -after  the  above  deciGoni  a  cafe  arofe  in  which  the  rights  wateT. 
of  the  Eqfi  India  Company,  as  far  as  they  were  affefled  by  die  %^^n^iinl 
treaty  between  this  country  and  America^  came  to  be  difcuflcdin  %uimd 
an  afiion  on  a  policy  of  infurance*     By  the  13th  article  of  that  \^y^  '^.^^ 
treaty,  which  was  confirmed  by  flat.  57  Geo.  3.  c.  97.  U  zz*  the  j*^!^^ 
United  States  of  America  are  permitted  to  trade  to  and  from  the  iudsmeait 
Britijh  territories  in  India*     But  it  was  contended^  notwithftand-  ^^^^^ 
xng  the  treaty  and   ftatute,  that   the  infurance  in  queftion  was '  £x^^*<]**^ 
upon  an  illegal  voyage,  being  <<  at  and  from  Bourdeawe  to  Ma-  f^y  u,^ 
««  deira  and  the  EaJ  hidies^  and  back  to  America^  whereas  the  *f^""**^ 
treaty  meant  to  tolerate  no  other  trading  than   a  dirfB  cne  be- 
tween America  and  the  Eajl  Indies  ;  and  alfo  it  was  infiftcd^  that  , 
Butler  and  Collet ^  the  perfons  for  whofe  benefit  this  infurance 
was  effected,  were  not  entitled  to  the  benefit  of  thetreaty^  they 
being  natural-born  fubje^ls  of  this  country,  but  one  of  whom^ 
after  the  ratification  of  American  independance,  had  gope  with 
his  wife  and  family  to  refide  in  America^  has  ever  fince  been  do- 
miciled there,  and  received  as  a  citizen  of  the  ftates  of  America^ 
and  the  other  of  whom  was  refident  and  domiciled  in  America 
before  the  independance  of  that  country,  and  has  continued  to 
be  refident  and  domiciled  there  ;  and  becaufe  their  agent,  the 
plaintiff,  when  he  ihipped  the  goods,  and  when  he  caufed  the 
policies  to  be  e{Fe(£)ed,  was  refident  in,  and  a  fubje£t  of  Great 
Britain,  and  knew  th;it  the  ftiip  was  deftined  for  the  Briti/b  ter« 
ritories  in  India.     The  fpccial  verdi£l  in  this  cafe  was  three 
times  argued  in  the  King's  Bench,  and  once  in  the  Exchequer 
Chamber  ;  and  the  learned  judges,  compofing  both  thofe  court'sy 
were  unanimoufly  of  opinion,  that  a  nature-born  fubje£t  of  this 
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CHAP,  coantr^i  though  he  cannot  throw  oflFhis  alleg!anee  to  the  coun- 
tiy^  yet  he  may  be  a  citizen  of  America  for  the  purpefes  of  conw 
metce,  and  entitled  in  the  latter  cbara£ier  to  all  the  benefits  of 
the  treaty ;  and  that  the  trade  allowed  by  the  treaty  between 
JmericavcaA  the  jSj/7  iviMrneed  not  be  dire&i  it  may  be  carried 
on  circuitottfly  ihroqgh  any  country  in  Eur^,  including  Grea$ 
Britain.  "The  plaintiffs  had  judgment*  In  the  Court  of  King's 
Bench)  Lord  Kenyan  added,  that  if  in  the  commencement  of  one 
4ntiri  voyage,  there  be  any  thing  illegal,  and  an  infurance  be 
cfleAed  cftk  the  latter  part  of  the  voyage,  which  taken  by  itfetf 
would  be  legal,  fuch  illegal  commencement  would  hare  made 
the  whole  illegal,  and  the  aflured  could  not  recorer  upon  the 
policy. 

So  alfo  in  purfuance  of  the  principle  juft  adverted  to,  aa  falU 

AMiJiim,      i^S  ^^^^^  ^'^  Kenyottf  the  Court  of  King's  Bench  in  a  much 

8  TtrmRtp.  eonteftcd  csSvf  which  muft  be  again  hereafter  quoted  for  another 

>M  poi.      point,  held,  that  if  a  (hip  was  infured  at  and  from  Canton  to 

^  ''*  Hamburgh,  and  during  her  day  at  Canton  was  engaged  in  an  illOii 

gal  traffic,  the  aflured  could  not  recover  for  a  lofs  of  the  fliip  in 

the  courfe  of  the  rojzgejhm  Canton  to  Hamhirgb* 

« 

But  the  court  refilled  the  attempt  to  carry  the  principle  any 
farther ;  for  in  the  fame  cafe  it  was  contended  at  the  bar,'  that 
as  the  (hip  had  been  concerned  in  the  outward'houad  voyage  in  ' 
an  illegal  traffic,  which  fubjefled  her  to  feizure,  the  infurance 
made  on  the  homeward  voj%gt  could  not  be  fupported  :  and  alfo 
that  goods,  which  had  been  purchafed  with  the  proceeds  of  a 
Jormer  illegal  cargo,  could  not  be  the  fubjeA  of  infurance.  But 
both  thefe  points  were  aver-^ruled  by  the  unanimous  judgment 
of  the  court,  after  much  aigument  and  great  deliberation. 

From  thefe  cafes  much  information  is  to  be  coUefled ;  for^ 
ift,  the  principle  advanced  at  the  beginning  of  the  chapter  is 
eftabliflbed,  that  ts,  that  an  infurance  of  a  voyage,  which  is  pro* 
hibited  by  ftatute,  is  void.  They  alfo  ferve  to  remove  a  diftlnc* 
tion,  which  occurs  in  a  very  refpe^able  writer.  The  learned 
Roceut  de  Roecus  obferves,  that  if  fuch  an  infurance,  as  that  of  which  we 
have  been  fpeaking,  (hould  be  made,  ignorante  ajecuratore,  the 
infurer  is  difcharged :  from  whence  we  are  to  infer,  that  in  his 

opinion^ 


n.  izx. 
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opinion,  if  the  infurerwas  acquainted  with  the  nature  of  the  voy-  chap. 
age,  he  would  continue  liable.    But  the  dodlrine  of  the  Courts       ^''* 
overturns  fuch  a  di(lin£lton9  becaufe  the  very  contraf^  is  a  nulli- 
ty, and  a  court  of  juftice  can  never  lend  its  authority  to  fubftan. 
tiate  a  claim^  founded  upon  a  contra^  which  is  abfolutely  repug* 
nant  to  the  known  and  eftabliihed  laws  of  the  land.    Of  this 
opinion  is  Bjnkerjbotk^  who  fays,  that  even  if  it  be  told  to  the  Bynk. 
underwriter,  that  the  voyage  is  illicit,  he  ihall  not  be  bound ;  p^!^Vr^ 
becaufe  the  contrail  is  null  and  void,  and  where  that  is  the  cafe,  c.  21.  fub 
che  compliance  with  the  terms  of  it  depends  upon  the  will  of  the  ^^ 
contra£iing  parties  merely.   But  that  which  d  epends  merely  upon 
will  is  not  a  proper  fubje£t  for  a  fuit  at  law. 

If  a  (hip,  though  neutral,  be  infured  on  a  voyage  prohibited 
by  an  embargo,  laid  on  in  time  of  war,  by  the  prince  of  the 
country,  in  whofe  ports  the  (hip  happens  to  be,  fuch  an  infurance 
alfo  is  void.    This  depends  upon  the  power  of  an  embargo,  the  i  Black. 
right  of  laying  on  which  by  the  fovereign  of  this  country  in  time  y^^^',^^* 
of  war  is  undoubted ;  although  in  time  of  p^ace  it  may  be  a  dif-  203. 
ferent  queftion.     The  right  being  admitted,  it  follows  of  courfe, 
that  any  a£l  done  in  contravention  of  a  proclamation  of  this  na« 
ture,  is  illegal  and  criminal ;  becaufe  it  is  equally  binding  as  an 
aA  of  parliament,  and  a  contxaA  founded  on  fuch  Illicit  pro« 
ceedings  is  confequently  void. 

This  was  determined  in  a  very  modern  cafe,  upon  a  fpecial  oetmada  r. 
vcfdtci.    It  was  an  aflionon  a  policy  of  infurance  on  the  Bella  !t!'^"*"V.  t. 

f  r        1  r>i  B.  R.  .vlich. 

Judlttaf  a  Venitian  (hip,  at  and  from  Ltfnaon  to  Grenada,  wth  25  Geo.  1X1. 
liberty  to  touch  at  Cork  and  Madeira  to  bad*  The  defendant 
pleaded  the  general  iflue  ;  and  the  caufe  came  on  to  trial  before 
Mr.  Juftice  BuUer,  when  the  jury  found  a  fpecial  verdid,  the 
material  fa£ls  in  which  were  thefe :  That  the  fliip  was  a  Venetian 
▼eflel,  and  the  plaintiff  a  fubje&  of  the  ftate  of  Vetdces  that  in 
OSiober  17821  the  (hip  failed  on  her  voyage  from  London  to  Corh^ 
and  there  took  in  a  loading  of  provifions,  the  property  of  French 
fubje£ls,  the  enemies  of  the  king  of  Great  Britain.  That  the  fai4 
ihip,  having  taken  in  at  Cork  clearances  and  bills  of  lading  for 
Madeira,  an  ifland  belonging  to  the  king  of  Portugal,  failed  in 
December  1782,  from  Cork  to  that  ifland,  at  which  (he  was  nei« 
tber  to  unload  any  part  of  her  cargo,  nor  to  receive  any  goods  on 

A  a  4  board. 
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CHAP,  board,  but  where  (he  took  clearances  and  bills  of  lading  for  the 
^l^__^  ifland  of  S/.  Thomas^  belonging  to  Dinmarh,  whither  ihe  was  not 
deftined :  that  on  her  voyage  from  Madeira  to  Grenada^  within 
14  leagues  of  the  latter,  {he"was  captured  by  an  Englijb  man  of 
war  as  prize,  and  carried  to  S/.  Lucia  .*  that  when  the  fhip  failed 
from  London^  and  from  thence  till  after  the  capture,  Grenada 
was  in  the  poiTcffion  of  the  French  king.  The  fpecial  verdi£l 
further  finds,  that  his  majefty  on  the  18th  day  of  Auguft  17S0, 
laid  an  embargo  upon  all  (hips  and  veflels  laden  or  to  be  laden 
in  the  ports  of  the  kingdom  of  Ireland  with  black  cattle  and  hogSf 
beef,  pork,  butter,  ^nd  checfe,  ,or  any  fort  of  provifions.  It  is 
alfo  found,  that  after  the  capture,  a  fuit  was  commenced^  the 
Vice  Admiralty  Court  at  Bartadoes,  againft  the  faid  (hip  and  car* 
go,  as  belonging  to  the  French  king,  or  to  fome  of  his  fubjeds ; 
and  the  judge  of  that  court  did  condemn  the  cargo  as  the  property 
of  the  enemies  of  the  king  of  Great  Britain^  which  fentence  was 
appealed  from,  and  is  now  depending :  that  the  judge  of  the  faid 
Court  of  Vice  AdmiraJty  was  of  opinion,  that  the  faid  (hip  Beila 
Juduia  was  the  property  of  jibram  Delmada  the  plaintiff,  and  or* 
dered  that  the  (hip  (hould  be  reftored  \  but  he  did  not  conceive 
the  owner  of  the  faid  (hip  to  be  entitled  to  any  freight,  or  da« 
mages  occaiioned  by  the  capture,  becaufe  (he  was  engaged  in  a 
wrong  a£t,  and  the  captor  did  no  more  than  his  duty  ;  that  the 
faid  (hip  was  accordingly  reftored. 

Upon  this  vdrdi£t,  the  quefiion  for  the  Court   to  decide  in 
point  of  law,  was,  Whether  the  infurers  upon  the  (hip  on  this 
voyage  were  liable  to  pay  for  this  lofs  of  freight,  and  the  damages  ' 
occaiioned  by  the  capture  i 

Lord  Mansfield, — "Is  this  voyage  not  a  breach  of  the  embar- 
go ?  The  king  in  time  of  war  has  an  undoubted  right  to  lay  aa 
embargo  :  in  time  of  peace  it  is  another  queftion.  Every  power 
lays  them  on.  If  the  (hip  had  only  been  carrying  goods  of  an 
enemy  on  a  voyage  lawful  for  her  to  perform,  (he  might  have 
been  entitled  to  freight.  But  here  the  fentence  fays,  (he  (hall 
not.  And  why  ?  becaufe  (he  has  done  a  wrong  thing.  It  is  a 
fraud  J  for  under  colour  of  a  neutral  port,  (he  goes  to  an  enemy's 
port.  She  breaks  an  embargo.  What  the  confequence  of  that 
\%^  has  not  as  ^et  been  fettled :  but  to  break  an  embargo  is  un« 

doubtedly 


OF  ILLEGAL  VOYAGES.  313 

ddubtedly  a  criminal  a£l ;  and  wherevei;  a  man  make*  an  illegal  chap, 
contTa£l,  this  Court  will  not  lend  him  their  aid."  The  defendant 
accordingly  had  judgment. 

Though  an  infurance  upon  a  fmuggling  voyage,  prohibited  by 
the  revenue  laws  of  this  countryi  would  be  void  under  the  prin- 
ciple above  dated  :  yet  the  rule  has  never  been  fuppofed  to  ex- 
tend to  thofe  cafes,  where  ihlps  have  traded,  or  intend  to  trade^ 
contrary  to  the  revenue  laws  of  foreign  countries,  becaufe  no 
country  takes  notice  of  the  revenue  laws  of  another:  in  fuch 
cafes,  therefore,  the  policy  is  good  and  valid ;  and  if  a  lofs  hap- 
pen, the  underwriter  will  be  anfwerable* 

Thus  in  the  cafe  of  Plancbe  againft  Fletcher^  which  was  dated  vide  a«tf ; 
at  large  in  a  preceding  chapter,  one  of  the  objections  taken  to  c-io-P-*^'- 
the  infurance  was,  that  there  was  a  fraud  on  the  underwriters^ 
the  ihip  having  been  cleared  out  for  Oflendy  although  (he  was 
never  deiigned  to  go  to  that  place.  But  Lord  Mansfield  declared 
for  himfeif  and  his  brethren,  that  it  was  n5  fraud  on  the  under- 
writers,  perhaps  on  nobody.  The  reafon  for  clearing  for  Oflendf 
and  figning  bills  of  lading,  as  from  thence,  did  not  fully  appear  i 
but  it.  was  guefled  at.  The  Fermiers  Generaux  have  the  manage* 
ment  of  the  taxes  in  France.  As  we  have  laid  a  large  duty  on 
French  goods,  the  French  may  have  done  the  fame  on  ours,  and 
it  may  be  the  intereft  of  the  farmers  to  connive  at  the  import- 
ation df  Englijb  commodities^  and  take  Oftend  duties  rather  than  . 
ftop  the  trade,  by  exacting  a  tax,  which  amounts  to  a  prohibi- 
tion. But  at  any  rate,  this  was  no  fraud  in  this  country.  One 
nation  docs  not  take  notice  of  the  revenue  laws  of  another. 

In  another  cafe,  a  fhort  time  afterwards  at  Guildhall,  Lord 
Mansfield^  in  his  charge  to  the  jury,  advanced  the  fame  do6lrine 
which  had  been  eftabliflied  by  the  whole  Court  in  the  preceding 
cafe. 

It  was  an  adlion  on  a  policy  of  infurance,  at  and  from  London  Leiferv. 
to  Penfacola  and  Manjhae  in  the  river  Mijpjippi^  with  liberty  to  lq^^.  site 
touch  at  Port/mouth  and  Jamaica*     The  (hip  infured,  was  em-  "'^  Vac,  - 
ployed  in  the  ufual  trade  in  the  river  MiJJlffippi^  and  traded  at 
tittle  Manjhae^  on  the  ifland  of  New  (^rleansy  part  of  the  domi* 
nion  of  Spain.    Manjhae^  the  place  mentioneu  in  the  policy,  is 

part 
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CHAP,  part  of  the  continent  of  North  Amerimt  on  that  fide  of  the  xvfrr^ 

^^ ^  which  Frawt  zikA  Spain^  by  the  treaty  of  Paris  in  I763i^furren- 

deied  to  Great  Britain^  and  b  about  37  leagues  higher  up  the 
riTcr  than  New  Orleans^  The  lofs  happened  by  a  feizure  of  the 
ibip  at  Litth  Man/bae  by  the  Spafu/b  governor,  as  a  rcprifal  for 
tranfgrefBons  alleged  to  have  been  committed  by  a  king's  (hip 
in  the  Lakes.  The  counfel  for  the  defendant  contended,  that 
the  policy  in  queftion  was  on  a  trading  voyage,  and  that  the 
trade  itfelf  was  an  illicit  one. 

Lord  Mansfield. — **  The  firft  queftion  is.  Whether  this  policy 
covers  the  trading  on  the  Mi[fijipfi  before  the  (hip's  arrival  at 
Man/bae  ?  The  trading  at  Little  Man/bae  is  a  delay  of  the  voyage, 
and  an  increafe  of  the  rilk.  If  the  policy  do  not  cover  this  part 
of  the  trading,  then  it  is  a  deviation,  and  there  is  an  end  of  the 
contrail,  at  leaft,  fo  as  to  prevent  the  plaintiff  from  recovering. 
It  is  very  clear  what  the  trade  is.  Every  trading  with  the.fub* 
jeds  of  Spain  is  illicit  by  the  treaty  of  Paris.  The  navigation  is 
free  to  both  countries  i  and  the  municipal  laws  of  both  couutriet 
lenain.  Though  fucb  trading  be  contrary  to  the  laws  ^,  Spain ;  yet 
no  country  pays  attention  to  the  revenue  laws  of  another.  Therefore 
if  the  defendant  had%  with  full  knowledge  that  it  was  a  fmuggling 
trade  with  Spain,  nuido  the  infurance^  then  it  might  ke  a  fair  con^ 
traB  between  the  parses.  But  the  main  queftion  for  confideration 
feetos  to  be,  Whether  this  trading  at  LittU  Manfbae  was  infured 
by  the  policy  ?*'  The  jury  found  for  th<e  defendant  ^  and  it  may 
be  piefumed  on  the  ground  of  deviation. 

It  cannot  be  improper,  bccaufe  it  is  nearly  conneAed  with  the 
fubjc£l  before  us»  to  enter  upon  the  enquiry.  How  far  trading 
with  an  enemy  in  time  of  a&ual  war,  is  legal  ?    The  opinion 
of  foreijga  writers  upon  tluf  point,  cannot  fail  to  afibrd  informs^ 
tion  upon  the  queftion*     It  has  long  been  fettled  in  France^  that 
MtTfti  3,7    ^'^  trading  with  enemies  is  illegal.    This  indeed  is  given  as  the 
i°v^    r      ^^^^^^  ^o'  requiring  to  be  inferted  in  the  policy  of  infurance,  the 
mok;  and  place  of  abode  of  the  infured,  the  efie&s  upon  which 
die  infurance  is  nude,  the  name  of  the  (hip,  and  the  place  of 
loading  and  unloading.     By  complying  with  fuch  a  requiCtion, 
it  is  known  in  time  of  war,  whether,  notwithftanding  the  pro- 
Bynk.  Q^     bibition  of  cooMnercc,  which,  according  to  thefe  writers,  a  de« 
ub['i^c\.  ^sinttion  of  wajr  always  imports^  the  fubjedls  of 'the  king  con- 
tinue 
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tbme  to  trade  with  the  enemies  of  the  ftate,  or  with  their  friends  chap. 

and  allies  1  bj  which  means  thej  would  be  able  to  conTey  war*       ^^' 

like  flares^  pfo?ifions,  and  other  prohibited  goods  to  the  enemy* 

But  erery  thing  of  this  kind  being  forbidden^  as  prejudicial  to 

the  ftatCy  would  be  liable  to  confifcation^  and  to' be  condemned 

as  prixci  whether  found  in  (hips  of  our  country,  or  of  friends 

and  allies*    The  prohibition  to  infure  the  property  of  an  enemy,  Oid.  of 

which  is  almoft  generally  eftablifhed  by  the  ordinances  of  fo-  ^c/^^mI!^ 

reign  countries,  proceeds  upon  the  principle,  that  it  is  unlawful  «77* 

to  trade  with  an  enemy  i  becaufe  if  commerce  were  allowed  to 

be  carried  on  between  the  hollile  nations,  there  could  not  pofii* 

bly  be  an  objeAion  to  prote^  that  commerce  by  means  of  the 

contra£t  of  infurance. 

The  general  law  of  England  had  not,  till  Jately,  laid  down 
any  exprefs  rule  upon  the  fubjeA ;  but  we  muft  take  notice  of 
what  has  pafled  in  the  courts  of  juftice  upon  the  queftion.    The 
only  ancient  cafes  to  be  found  in  the  books  upon  the  fubjcA  are 
two  \  the  one  is  in  RolFs  Abridgment,  and  happened  in  the  13th  2  Roil.  Abe 
year  of  the  reign  of  Bdvfard  the  Second.     A  licence  granted  to  '^3* 
certain  merchants  to  buy  and  fell  in   Scotland,  which  was  then 
at  war  with  the  king  of  England,  was  declared  to  be  void )  and 
confequently  the  trading  held  to  be  illegal.    The  other  was  a  iTemLRep. 
cafe  put  to  the  judges,  in  the  time  of  Lord  Somers,  for  their  ^'  ^^* 
opinion  upon  the  point,  whether  fending  com  to  the  enemy,  in 
time  of  war  and  famine,  was  a  crime  at  the  common  law.    The 
judges  held  it  was  a  mifdemefnor.    It  is  to  be  obferved|  .how« 
ever,  that  the  laft  was  a  cafe  where  provifions  were  fupplied) 
which,  as  well  as  warlike  ftoreSi  muft  be  prohibited  from  the 
pature  of  the  thing. 

The  firft  modern  cafe,  in  which  trading  with  an  enemy  came 
%t  all  under  confideration,  although  it  did  not  then  meet  with 
any  decifion,  was  that  of  Henkle  ag^nft  the  Royal  Exchange  tVef.3171 
Afiurance  Company,  befcMre  Lord  Hardwicke  in  the  Court  of 
Chancery,  which  upon  a  former  occafion  was  cited  much  at  viae  ante, 
length*    His  lordfhip  there  faid ;  it  might  be  going  too  far  to  ^' '' 
fay  that  all  trading  with  enen^ies  is  unlawful  t  for  that  general 
doArine  would  go  a  great  wayi  even  where  only  Engl/Jb  goods 
are  exported|  and  none  of  th^  enemy's  imported^  which  might 

be 
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CHAP,  be  very  beneficial.  .He  was  no(  fathfied  with  the  anfwer  gnrei> 
^^^  to  the  objection  of  an  iUicit  trade,  uy  citing  the  caJfe  of  the 
SmW  &ea  Company  ;  for  that  by  no  means  determined  the  qiief« 
tion*  ^  Fhat  wa$  not  a  trading  contrary  to  the  law  of  this  coun- 
try ;  but  contrary  to  the  agreement  of  the  company :  which  is 
different  ^rom  a  contraQ  repugnant  to  the  general  law  of  the 
country,  whether  ftatutey  common^  or  maritime  law.  The  fame 
anfwcr  might  be  given  to  Sir  Robert  Nightingali^  cafe»  which 
was  merely  a  plea  in  the  Exchequer,  upon  the  private  right  of 
the  company,  b'eing  contrary  only  to  their  ftatutesj  and  not  to 
the  general  law  of  the  land» 

c»/»».TVf3.  From  Miis  opinion,  It  is  evident  that  the  quedion  was  by  no 
»«V&4  *"  n^eans  fettled  in  Lord  HarJw/Vi/s  mind :  but  in  a  fubfequcnt 
cafe.  Lord  Mansfield  (Irongly  argues,  that  trading  with  an  ene- 
my is  not  forbidden  by  the  general  law  of  the  country  \  for  he 
*  fiays,  that  feveral  a£ls  of  parliament  have  been  fpecialiy  pa&edy 
in  order  to  make  fuch  trading  illegal,  which  proves  that  the 
Jcgifl  iture  did  not  think  it  was  Jo  before.  The  (hip,  indeed,  in 
the  lad  of  thefe  cafes,  appeared  to  be  neutral ;  and  the  Court 
laid  it  down,  that  it  had  no  where  been  held  that  an  infurance 
vpon  a  neutral  {hip  trading  to  an  enemyX port  was  void.  But 
then  Lord  Mansfield  went  upon  the  doftrine  of  a  fiibje£l's  trad- 
ing with  enemies,  and  concluded  thus :  by  the  maritime  law,, 
trading  with  an  enemy  is  caufe  of  confifcation,  provided  you 
take  him  in  the  aA  \  but  this  does  not  extend  to  neutral  vefTels. 

FwtsT.  This   quedion  is  now  for  ever  at  red  in  the  law  of  England, 

r1!^**J^'"  by  the  the decifion  of  the  court  of  Kings  Bench,  upon  a  writ  of 
error  from  the  court  of  Common  Pleas,  in  which  it  was  held  by 
Lord  Kenyan,  Grofe,  Lawrence,  and  Le  Blanc,  judices,  that  it 
was  a  principle  of  the  common  law>  that  trading  with  an  enemy^ 
without  tke  king's  licence,   is  illegal  in  Brittjij  fubjc£ls« 

In  pronouncing  this  judgment,  the  Court  referred  generally  to 
th<«  principles  and  reafons  advanced,  and  the  long  chain  of  autho- 
rities quoted  by  Sir  John  Nicholl,  the  king's  advocate,  in  his 
mod  clear,  ^nd  luminous  argument  at  the  bar,  to  which  (it 
being  impoflible  to  do  judice  to  it  in  an  abridgment,)  the  reader 
is  referred  in  the  8th  vol.  of  th^Vrm  Rep.  p.  554. 

But 
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But  though  the  king  may  licence  fuch  a  trading  generally,  he  ^  ^^  a  p, 
uaay  alfo  qualify  his  licence,  in  which  cafe  the  party  feeking  to  ^    ^ 

protect  himfelf  under  fuch  licencej  mud  exadlly  catiform  to  the 
requifitioiis  of  it. 

Therefore,  where   the   licence  to  trade  wis  on  the  exprefs  vandydfe 
condition,  that  bond  be  given  in  fuch  penalty  by  fuch  perfons,  *  ^Wi- 
and  in  fuch  manneri  as  the  commi (Goners  of  the  cuiloms  (hali      Ea,V, 
dtred,  that  the  goods  (hall  be  exported  to  the  places  propofed,  ^P'475- 
and  to  no  other ;   and  that  a  certificate  (half  be  produced  within 
fix  months  from  the  Briii/h  conful,   or  other   perfon  there  de- 
fcribed,  that  the  goods  have  been  landed  ;   }f  the  bond  be  nbt 
given  the  licence  is  void,  the  voyage  illegal,  and  cannot  be  in* 
fored. 

A  fimilar  deciGon  had  been  made  in  Vanharthah  vHalheaJ,  $  EaiTs 
-ftfiV.  31  Geo.  I.  on  the  flat,  of  16  Geo.  2.  ch.  5.  on  which  the  no*«M.^^' 
cafe  of  J^hnfiony,  ^utton^antey  page  307.  had  been  decided. 

The  king's  prerogative,  of  Hcenfing  the  trading  with  an  ene- 
my, under  fuch  reftridlions  as  he  (hall  be  pleafed  to  dire£l,  be- 
ing thus  eftabliflied,  and  it  being  alfo  fettled  that  the  pany,  to 
entitle  himfeif  to  the  benefit,  muft  conform  to  the  flipulationt 
of  the  licence,  (till  the  courts  of  judice  will  permit  every  thing 
to  be  done,  though  not  exprcffcd,  which  is  neceflary  .in  order  to 
cffediuate  the  intention  of  his  Majefty  in  granting  the  licence^ 
ut  res  magis  valeat^  quam  pereat.  Thus  in  a  cafe  lately  decided  KenfiD{t«a 
in  the  Court  4)f  King's  Bench,  upon  a  bill  of  Exceptions  ten-  i^*£f/o'* 
4ered  to  Lord  Chief  Juflice  Mansfield  at  Nifi  Prius^  in  the  8  Eaft't 
court  of  C.  P.,  the  following  fafts  appeared  in  evidence,  and  *^  *'^* 
which  are  all  that  are  material  for  the  difcuffion  of  this  point* 
The  plaintiflFs  in  the  court  below  brought  their  a£tion  againfl 
'iHx.KenJington^  an  underwriter,  on  a  policy  dated i^^3. 1800,  at  and 
from  the  Havannah  and  Matanzas,  or  any  other  port  or  ports  in 
Cuba,  to  Najfau,  New  Providence,  upon  goods,  and  alfo  upon 
(hip  or  (hips  failing  between  two  given  periods  of  tittae.  The 
declaration  averred  that  Kenfington  fnbfcribed  the  policy* for 
500/.  on  goods  andfpecie,  and  that  by  a  fubfeqyent  memorandum^ 
it  was  agreed  that  the  value  of  any  vejfel  or  vejjels  thatjhould  carry 
the  goods  infuredjbould  be  included  in  that  injur ance :  aitd  that  Robert 

Reau\ 
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c  H  A  P4  Jttai^  for  whofe  benefit  the  infarance  on  the  goods  aod  fpedd 
^  '*  was  made,  was  interefted  in  fuch  goods  and  fpeciei  and  that  one 
JuMH  Filloii  for  whofe  benefit  the  infarance  on  the  (hip  HeBoi" 
was  made,  was  interefted  therein.  The  fecond  ooont  of  the  de^ 
clanction  averred  that  the  (hip  Heilar,  on  board  which  the  goods 
and  fpecie  were  loaded^  did  not  belong  to  his  Majeily)  or  any  of 
bis  fttbjeds. 

The  bill  of  ExceptionSf  amongft  the  other  neeefary  fa£k;s  not 
material  here^  itated  that  Inglis  and  Co.  efie£led  the  policyt  and 
that  a  certain  cargo  of  goods  and  fpecie  belonging  to  Rcketri  Rjtad 
had  been  (hipped  at  the  Havannah  on  hb  account,  being  part  of 
the  property  infured,  on  board  the  HeRor^  and  that  the  policy 
was  made  in  refpe£i  of  the  faid  goods  and  fpecie  for  his  benefit^ 
and  in  refpeA  of  the  faid  (hip  for  the  benefit  of  the  faid  Juan 
Villas^  mid  that  Juan  Villas  was  a  Spanimrd  by  birtbf  then  atidJliU 
refiding  in  the  dominions  ofy  and  adhering  to^  the  king  of  Spain,  hi» 
tween  whom  and  the  king  of  Great  Britain  there  exited  an  open 
vfar,  as  well  at  the  time  of  efieding  the  policy,  as  alfo  at  the 
time  of  trial ;  but  that  the  zGtion  waS  commenced  in  time  •£ 
peace.  The  lofs  of  the  (hip  by  perils  of  the  fea  is  then  ftated 
between  the  Havannah^  a  colony  of  the  king  of  Spain^  and  Naf» 
fau^  a  colony  of  our  king.    The  bill  of  Exceptions  further  ftated, 

as-applicable  to  this  point,  his  Majefty's  Inftrudions  to  General 
Dawdefwellf  Governor  of  the  Bahama  IJlands  (New  Providenee 
being  one)  authorizing  him  to  grant  licences  for  the  importation 
into  thofe  iflands  of  fpecie,  and  fuch  goods  as  were  loaded  on 
board  the  HeShr,  in  any  Britijh  or  Spani/h  vefiel  of  a  certain 
built  (within  which  the  (hip  HeBor  might  be  clafled)  from  any 
Spanijb  colony  in  America,  nottvithjlanding  the  then  erifiing  bofli* 
titles:  and  the  commanders  of  his  Majefty's  (hips,  and  alfo  pri^ 
▼ateers,  were  enjoined  not  to  detain  or  moUfl  any  vejffol  trading  he^ 
tween  the  ports  therein  J^ecijied,  conformably  to  the  faid  regula- 
tions, and  having  a  licence  for  that  purpofe.  It  further  appeared 
that  a  licence  was  granted  by  the  governor  to  Robert  Read  fot 
the  HeSlor  for  t}\e  voyage  out  and  home,  and  was  not  limited  in 
point  of  time,  and  was  to  enable  (he  He^or  to  bring  the  goods 
therein  enumerated  from  the  Spani/h  fettlement  to  New  Prow* 
dence :  that  by  the  laws  of  Spain  veflels  coming  from  a  Spasufi 
fettlement,  in  time  of  wiir,  cannot  clear  foir  a  Britifr  port,  but  it 
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is  the  pra&ice  to  clear  for  a  Spanijb  or  neutral  fettlement :  that  C  H  a  P. 
the  wicnefs  (who  was  the  governor's  fccretary)  knew  the  HtBor  ^"' 
to  be  a  Spanijb  vtjfel^  and  the  property  of  a  Spamard^  and  (lie 
was  fo  defcribed  in  the  licence.  Upon  this  point,  the  counfel  for 
the  underwriter^  Kenftngton^  objeded  at  the  trial,  that  although 
the  Torage  and  trade  were  licenced,  the  plaintiffs  InglU  and  Co, 
could  not  enforce  a  policy  for  the  benefit  of  Juan  Villas^  fo  be* 
ing/uch  alien  enemy  as  aforefaid.  But  the  Chief  Juftice  Man/" 
field  was  of  opinion,  that  a  fhip  belonging  to  an  alien  mighty 
whenfo  l\cenfed^  be  lawfully  infured  by  a  Britifb  fuhjeB  $  and  that 
the  policy  fo  effeded  might  be  enforced  by  fuch  Briti/b  fubje&  iA  * 

a  court  of  law,  for  the  benefit  of  fucli  alien  owner.  This  opi- 
nion was  excepted  to;  and  after  argument  upon  the  bill  of  £xcep« 
tionsy  in  which  it  was  contended,  that  the  licence  only  prote£ls 
the  goods,  but  does  not  give  to  an  alien  enemy  the  right  to  fue 
either  in  his  own  name,  or  in  the  name  of  his  truftee ;  the  Court 
took  time  to  deliberate  \  and  now 

Lord  Ellenhrougb  delivered  the  unanimous  judgment  of  the  '^^  \^ 
Court.     As  to  the  fecond  queftion,  whether  the  plaintiffs  upon  «r»  upon  a 
this  record,  who  are  Briti/b  fubjedis,  duly  competent  to  fue  in  ^^'"^  ^^ 
their  own  perfons,  can  in  a  court  of  law  enforce  by  fuit  a  policy  The  third 
for  the  benefit  of  another  perfon,  who  was  an  alien  enemy  when  J^*°y^7ii 
the  policy  was  effe&ed,  was  fo  at  the  trial,  and  ftill  is  fo ;  the  Cb.  z.  p. 
negative  is  ftrongly  contended  for  on  behalf  of  the  underwritert  ^  * 
onthe  authority  of  the  cafes  of  Brifiow  v.  Towers^  6  Term  R.  Seethefe* 
35  and  Brandon  v.  Nejbitt^  ibid.  23.    But  it  will  be  recoUcfled  ^^^*  P«*' 
that  in  thofe  cafes  the  party  interefied^  and  on  wbofe  hebalf  tbefuit 
was  maintained^  was  an  alien  fnemy%  againft  whofe  recovery, 
through  the  medium  of  his  BritiA  truftee  there  exifted  this 
obje£lion,  that  the  property  to  be  covered  by  the  policy  belonged 
to  an  alien  enemy,  and  that  any  protection  afforded  to  fuch  pro- . 
perty,by  means  of  a  contrafbof  indemnity,  diredily  and  mate- 
rially contravened  the  public  interell,  which  was  concerned  in  the 
precarioufhefs  or  deftru£iton  of  fuch  property.    In  the  prefent 
inftance  no  fuch  public  policy  of  the  country  i^  contravened  by 
fuflaining  and  giving  efFeCt  to  fuch  atruftj  but  on  the  contrary,this 
country,in  furtherance  of  the  fame  policy,  which  allows  thegrant- 
ing  of  licences  to  authorize  the  trade,  ought  to  give  effe£l  to  the 

ordinary  means  of  indemnicy^by  which  that  trade  (from  the  con* 

tiauaace 
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O.H  A  P«  ttnuance  of  which  the  public  muft  be  fuppofed  to  derive  a  bene* 
fit)  might  be  bed  promoted  and  fecured.     And  although  the 
,  King's  licence  cannot,  in  point  of  law,  have  the  efie£l'of  rcoipr- 
'  ing  the  perfonal  difabiJitjr  of  the  trader,  in  refped  of  fuit,  fo  at 
to  enable  him  to  fue  in  his  own  name ;  it  purges  the  trulli   in 
refpedi  to  him^  of  all  tbofe  injurious  qualities  in  regard  to  the 
public  interefty  which  conftituted  the  public  ground  of  objec^ 
tion  to  the  truft  in  the  two  cafes  juft  referred  to,  and  which  have 
been  fo  much  rejied  upon  on  the  part  of  the  plaintiff  in  error. 
As  therefore  there  is  in  this  cafe  xio  legal  incompetence  to  fue  in 
the  parties  aftualiy  fuing,  and  no  public  intereft  which  ftands  in 
the  way  of  maintaining  this  fuit,  for  the  benefit  of  thofe  who 
were  the  objedsof  the  licence  authorizing  thelrade  in  queftioo, 
it  does  not  appear  to  us  that  the  right  of  the  aiTured  to  recover 
can  well  be  icfified  on  that  ground. 

The  next  queflion  which  comes  to  be  confidered  is.  Whether 
II  be  lawful  to  infure  the  property  of  an  enemy,  when  not  pro- 
te£led  by  a  licence  ?  Whatever  doubts  might  formerly  obtain  in 
Englmnd  either  as  to  the  legality  or  expediency  of  fuch  in* 
furanCes,.  the  queftion  is  now  finally  fettled  in  the  negative  by 
two  unanimous  decifions  of  the  court  of  King's  Bench  {a). 

^'^^\\u  '^^^  ^'^  ®^  ^^'^  ^^^^^  ^^^  *"  aQion  on  a  policy  of  infurance 
6  Term.  on  goods  on  board  the  Greyhound^  an  American  (hip,  at  and  from 
•P*  »3»  London  to  Bayonne ;  there  was  an  averment  in  ihe  declaration^ 
that  the  policy  was  efFefted  for  the  benefit,  and  on  the  account, 
of  David  Brandon,  I/aac  and  David  Vaiery,  and  others  who  were 
interefted  in  the  goods  *,  and  another  averment  that  the  (hip  was 
captured  as  prize.  The  defendant  pleaded  that  the  peribns,  in 
whom  the  intereft  was  averred  to  be,  were  aliens  born ;  and  that, 
before  the  (hip  failed,  they  were  become  alien  enemies  of  our 
king. 

(«)  Lord  AWanley,  in  delivering  the  jodgment  in   Furtado  v.  Rogert.  3  Bof.  Md 

TuU.  i  9 1 .  fuppofed  that  thefe  cafes  were  dccidrd  dDon  the  ground,  oimRen^  only.  Witk- 

cut  p:c(umi''g  to  queftion   his  Lordfliip's  optnioo,  it  was  become  imiBateruly -for  m 

ch:'t  vciy  cife,  he  opinion  of  C.  B.  is  declared  to  be  that  fuch  infurances  were  illegal 

/        \  V  Ux  ccfcniou  Uw  \  and  all  the  other  ufet  have  proceeded  00  that  priAcjple. 

The 
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The  fecondplea  ftated,  that  the  perfona  interefted  virere  Imag 
in  France  find  enemies,  and  that  the  goods  were  Cent  front  Lon- 
don  after  the  commencement  of  the  war,  for  the  parpofe  of  being 
landed  and  delirered  irx  Franci  to  the  king's  enemies  {a)*  The 
replication  to  the  firft  plea  dated,  that  the  pcrfons  interePted 
were  indebted  to  the  prefent  plaintiff  in  more  than  the  value  df 
the  goods  infured.  The  replication  to  the  fecond,  that  the  goods 
infured  were  not  prohibited  at  the  time  of  the  policy,  and  that 
they  were  (hipped  before  the  commencement  of  the  wart  To 
thefe  replications  there  were  demarrers. 

JaOxA  Kenyan^  ingiving  thie  opinion  of  the  court,  faid,  that  they . 
had  confidered  this  cafe,  and  unlefs  any  thing  more  could  be 
urged  at  the  bar  to  (hake  the  opinion.they  had  formed,  they  were 
of  opinion,  that  judgment  mufl;  be  given  for  the  defendant,  on 
this  ground,  that  an  action  will  not  lie  either  by  or  in  favour  of 
an  alien  enemy  [b). 

This  cafe,  at  firft  view,  may  appear  to  proceed  merely  upon  RriibwT. 
che  fpecial  plea  \  but  in  the  fame  term  another  cafe  was  argued  J^^' 
upon  a  fpecial  verdi£k;,  in  which  the  only  point  difcuffed  was  the  Rep<  ss* 
legality  of  infurances  on  enemy's  property ;  and  the  principle  o£ 
the  decifion  in  Brandon  v.  Ne/bitt  was  held  fo  clearly  to  controul 
the  other,  that,  on  the  authority  of  that  decifion,  the  counfel  for 
the  plaintiff  abandoned  the  fecond  argumentj  which  the  court* 
had  ordered. 

The  fpecial  verdid  ftated,  that  the  plaintiff,  on  the  f  3  th  March 
1793,  I>chig  then  refident  in  Greai  Britain^  in  purfuance  of  an 

.  («)  Is  a  plci  of  alien  enemy,  the  defendant  nnft  ftate  tbili  the  plaintiff. wu  bora  In 
A  lofetgn  country  at  enmity  with  this  country,  and  ihat  be  It  not  refiding  hexc .  under 
Icoert  of  fife  coadu^l  from  the  king.      Otffern  v.  Billf  8  Term  Rep.  i66, 

{h)  Jij  an  §€t  of  parliamenty  whkb  paifed  In  tbe  laft  war^  '*  for  bmhto  efle£ltfally  ^  ... 
^  preCierfiog  money  or  effeftt^  in  tbe  banda  of  his  majefty*i  fobjeds,  beloogtog  to»  or .  ^  .^^  f,  xt. 
'*  difpofable  by,  perfona  refident  in  Frstutp  for  the  benefit  of  the  iodividoal  owoert 
"  tbcraoff**  commilliooera  were  to  be  appointed  for  carrying  tbe  purpofei  of  the  aft 
into  efiefi  :  and  by  tbe  lytb  ft  A /of  the  flatute,  tbe  commifliooert  were  empowered 
to  dired  tbe  money  doe  on  certain  iofuracces  to  be  paid  j  and,  in  cafe  of  refufal, 
a£tiooa  might  be  brought  with  the  apinobation  of  the  commiffionera  j  and  to  fuch 
'  iAiona  fo  broo^t  under  tbit  autbority,  alien  tnemj  if  not  pleadable.  Bet  I  believe  no 
f  Kb  coamiffioneri  efer  uere  appointed, 

order 

B  B 
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Older  for  that  purpofe^  camfed  tKe  infurance  in  qltcffton  to  1>e 
made  onraccoant  of  Arrbtuty  Maffc^^  lie.  and  that  the  go^dsin^- 
forcd  were  by  the  policy  warranted  French  propertyi  and  were 
fo  in  t^Ot ;  that  the  goods,  which  confifted  of  bttttons,  butkleSy- 
&c.  al  the  manufadure  of  this  kingdom,  were  (hipped  oir  board' 
the/^tfinr;r(an  Amgrkan  (hip),  on^tbe  tQth  March  'i793,by Meflrs.- 
Hwmfbreys  of  Birmmghamt  in'  compiiatice  with  orders  received* 
jn  January  I  f^^^  from  Mtfk^^  Arrouety  MaJJSty  &c.  who  were- 
and  ftiU  are.  fubjeAs^  of  Frsmte  9  chat  by  two  orders  in  council 
of  iith  February  i793f  -getverat  li^prifals  were  granted  againfl: 
the  Qiips^  good6>  and  fubjefls  of  France ;  and  a  general  em- 
bargo was  laid  on  aUrcflclf  In  Great  Britain:  but  by  another 
order  of  2(?th  jF/trtfffry  the  (aid  general  embargo  was  declared 
not  to  exteitd  to  foreign  veflel^  belonging  to  the  fabjeds.of  any 
ftate  in  amity  with  his  Majefty,  but  that  they  might  forthwith: 
proceed  on  thmr  refpedives  voyages,  provided  the  cargo  did  not 
confift  of  naval  or  military  (lores,  or  any  other  article,  the  ex- 
portation whereof  was  prohibited  by  any  law  or  order  of  council 
tfaed  in  force.  The  yerdt£l  then  ftates  the  falling  of  the  (hip  on 
the  voyage  infured  onthe  21ft  March  1793,  the  fubfeqnent 
capture  of  the  veiTel  by  fomt  Englifh  fubjeds,  and  the  condem- 
nation olthe  goods  infured  z%  French  property. 

This  fpecial  verdi£l  was  fully  argued  at  the  Bar,  and  a  fecond 
argument  was  ordered :  but  after  the  decifion  of  Brandon  r* 
Ne/bittf  the  counfel  for  the  plaintifF  faid,  that  he  declined  the 
further  argument  of  the  cafe,  as  he  had  no  hopes  of  convincuig 
the  court  that  this  cafe  could  be  diftinguidied  from  the  principle 
on  which  the  former  had  been  fo  recently  determined. 

Lord  Kenyan. — ^*  It  appears  to  the  court  in  the  fame  light, 
and  there  muft  be  judgment  for  the  defendant,** 

.  This  important  cafe  has  decided  that  the  infurances  of  enemy's 
property  are  generally  unlawful :  but  as  the  learned  judges  had 
not  an  opportunity  of  entering  into  the  reafbns  of  their  judg- 
ment, it  cannot  be  impertinent  in  a  work,  which  profefles  to  be 
a  fyftem  of  the  law  of  marine  infurances,  to  give  a  fummary 
of  the  arguments  on  both  fides  of  a  queftion,  which  has  been 
once  or  twice  difcuffcd  in  parliamcnti  upon  which  rcry  eminent 

men 
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men  have  entertained  difFercnt  opinion$>  although  till  lately  it  C  H  A  ?• 
has  never  come  fully  and  precifely  in  judgment  in  a  coudof  >  '  ^m 
common  law, 

Thofe  who  argue  in  favour  of  fuch  infurances  infift,  that  it 
would  be  of  very  dangerpus  confequences  by  a  prohibition  of 
the  nature  alluded  to»  to  (trip  ourfelves  of  a  branch  of  tradc» 
which  we  now  enjoy  almoft  without  a  rival)  as  more  of  this 
bufinefs  is  done  in  England  than  in  all  the  reft  of  Europe,  That 
not  only  the  nations^  with  whom  we  are  at  peace^  but  even  thofp 
with  whom  we  are  at  war,  tranfa£l  all  this  bufinefs  in  London  g 
that  the  advantage  thence  derived  to  the  kingdom  is  obviousi  ifor 
premiums  produce  a  great  balance  in. our  favour,  and  where 
there  is  no  capture,  the  trade  of  the  enemy  pays  a  tax  to  this 
country  for  its  fafety.  On  this  ground,  it  has  been  alfo  urged  as 
a  fa£t,.that  important  intelligence  has,,  by  means  of  fuch  infu- 
rances, been  frequently  obtained  of  the  enemy's  defigns  ;  and 
that  in  feveral  wars,  fome  of  the  richeft  prizes  have  fallen  intQ 
our  hands  by  information  communicated  by  thofe  employed  to 
procure  infurances  upon  them.  With  refpedl  to  the  legality  of 
fuch  contract s,  ihcy  contend,  it  never  has  been  difputed,  that 
they  had  b^en  efFeded  in  all  former  wars  without  interruption,  .^ 

except  when  prohibited  for  about  fis  months  by  the  ftatute 
21  Geo,  IL  ch.  4.  and  had  not  qnly  been  eiFecled^  but  recovered 
upon  in  courts  of  juftice,  the  obje£Hon  of  enemy's  property  never 
having  been  made.     That  the  opinion  of  Lord  Hardwick^  as  de- 
livered in  HenUey.  Royal  Exchange  Affurance^  and  that  of  .Lord 
Mansfield^  frequently  declared  in  parliament,  and  on  the  bench^  '  ^*^  9*«» 
was  ftrongly  in  favour  of  fuch  iniurances.     That  the  latter  of 
thefe  two  illuftrious  judges,  almoft  the  lad  time  he  fat  in  court, 
adhered  to  that  opinion  ;  for  in  the  courfe  of  his  diredion  to  a  Gift  v.  Ma« 
jury  delivered fo  lately  as  1786,  he  faid,  "It  is  for  the  benefit  ^'*^J"" 
<<  of  this  country  to  permit  thefe  contrails  upon  two  accounts  :  and  MS. 
*<  the  one,  becaufe  you  hold  the  box,  and  arefui'e  of  getting  the  J*^  °j.ft. 
<<  premiums  at  lead  as  a  certain  profit ;  the  other,  ^  becaufe  it  is 
«  a  certain  mode  of  obtaining  intelligence  of  the  enemy's  defigns, 
<<  and  I  have  known  inftances  of  intelligence  procured  by  fuch 
<<  methods/'    That  the  ftatutes,  pUfled  in  the  ^ift  Geo.  IL  and 
m  the  33d  of  the  prefent  reign,  to  prohibit  fuch  infurances 

»  ■  ^  prove 
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CHAP,   prove,  by  being  partial  in  their  operation,  and  limited  in  theif 
_.  durauon,  that  in  the  Opinion  ot  the  legiflature  thcfe  contra^ 
3jGm.12(.  were  not  prohibited  by  the  general  law  of  the  land.    Indeed* 
€•  17.  L  4*    If  2ding  with  an  enemy  doe$  not  itfelf  feem  to  be  contrary  to  law. 
For  although  fome  foreign  writers  condenm  it,  they  do.  not  ad- 
vert  to  the  method  of  carrying  it  on  by  the  medium  of  neutral 
nations.  Declaration  of  war  does  not  neceflarily  import  a  pro- 
hibition of  commerce  \  and  whereyer  it  may  be  condufl«d  bene- 
ficially to  a  belligerent  power,  it  is,  as  far  as  refpef^s  fuciv  power^ 
perfe£Hy  juftifiable.     Eren  the  writers  on  the  law  of  natibnt 
enumerate  inftances  of  commerce  being  carried  on  between  bel- 
-  ligerent  powers*  by  exprefs  ftipulation,  which  is  fufficient  to  (hew 
that  all  commerce,  by  a  declaration  of  war,  is  not  of  neceffity 
interdiAed.    That  this  has  been  the  opinion  in  England^  the 
prai£lice  of  the  Itgiflature  in  all  former  wars  ftrongly  proves,  for 
diey  have  paftd  ftatutes  adapted  to  the  exigence  of  the  times, 
confidering  the  fubjed  in  a  light  merely  political ;  fome  of  them 
impoling  a  general  prohibition,  though  thc^  reftraint  was  fre- 
quently afterwards  in  part  taken  off  $  fome  which  in  the  firft 
inftance  impofed  a  partial  reftraint  only;  and  fome,  which 
aQually  fanAioned  a  trade  with  an  enemy,  which  in  time  of 
peace  was  illegal :  the  two  firft  claffes  would  have  been  wholly 
nugatory,  if  the  dofirine,  that  infurances  of  this  nature,  were 
illegal,  had  ever  prevailed.    Such  ftatutes  have  been  pafled  in 
every  war  from  the  reign  of  Charles  the  Second  to  the  prefent 
time }  ^ich  prove  demonftrably,  that  parliament  conceived  a 
legiflative  prohibtdon  was  neceffary  to  make  the  trading  illegal^ 
otherwife  all  or  moft  of  the  aAs  alluded  to  would  have  been 
unneceffary  and  fuperfluous* 
«  ■' 

K'mk.  On  the  other  hand  it  is  contended  by  thofe  who  hold  the  in- 

pi^  lil'lf'  futance  bf  enemy's  property  to  be  illegal  and  impolitic^  that  by 
^  3*  the  declaration  of  war,  all  commerce  immediately  and  neceffarily 

becomes  prohibited  between  hoftile  nations ;  and  i(  fo,  it  follows 
that  infurances  muft  alfo  be  forbidden  ;  for  it  cannot  be  lawful 
to  do  that  indire£ily»  which  is  not  permitted  to  be  done  diredly. 
Inftances  of  trading  with  eneipies  to  be  found  in  writers  on  gene- 
ral law,  by  exprefs  ftipulatioo^  only  (hew  that  governments  oc- 
caGonally  make  exceptions  from  the  general  rule  to  fuit  their  own 
coa?cnicnce ;  and  40  this  fource  all  tbe  fpeclal  ftatutes  alluded 

to 
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to  arc  referable ;  fomc  of  which  too  contain  regulations  of  par-  chap. 
ricular  branches  of  commerce.     Even  where  they  extend  to  ge- 
neral prohibitions  of  trade  with  an  enemy,  it  is  for  the  purpofc 
of  fuperadding  fpccial  penalties  for  checking  bold  ofil;nders9  who 
are  not  to  be  detetred  by  the  ordinary  prohibitions  of  the  law,  an 
obfertration  which  fully  applies  to  the  (latute  of  ax  Geo.  IL  and 
to  the  Traitorous  Correfpondence  bill  lately  paflTtd.    But  all  the 
writers  upon  ihfurance  concur  in  the  illegality  of  Hich  contrafts. 
The  author  of  I^e  Guidon^  a  work  of  great  repute,  publiihed  by  j^  ^  .^^ 
Monf.  C/^^ir  about  the  middle  of  the  i7tK  century,,  is  explicit  ex.  C5. 
upon  the  point ;  and  the  editor  of  the  work  obferves,  that  this 
opinion  h  conformable  to  the  ordinances  of  Barcelona^  which 
pafled  fo  long  ago  as  1484.     V^alin^  in  his  commentary,  concurs  ^  ..^  w 
in  declaring  the  fame  law,  and  relates  that  by  the  Mnglijb  in-  tir.  6.arc.  3. 
furingFr^r^  property  in  the  then  laft  war,  one  part  of  the  na« 
tion  rendered  back  to  France^  what  had  been  taken  by  the  other 
jure  belli.     Bjnkerjboeh^  to  whofe  writings  mankind  are  much  in-  .    .  ^ 
debted,  dedicates  a  whole  chapter  (^  his  work  to  this  fubjed,  jur.Pub. 
and  argues  ftrongly  both  againft  the  legality  and  expediency  of  ^^  **  ***'• 
fuch  contra£ls.     In  the  only  two  cafes,  in  which  the  legality  of 
trading  with  an  enemy  came  in  queltion  in  England  (fee  ante^ 
P*  32o.)>  it  was  held  to  be  illegal.     Even  the  expediency  of  fuch 
contrails  b  greatly  to  be  doubted.    The  Engllfb  infurers,  who 
deal  at  a  cheaper  rate,  and  fulfil  their  engagements  more  punc- 
tually than  thofe  of  other  nations,  will,  in  time  of  peace,  eafily 
regain  fuch  branches  of  that  trade,  as,  by  a  prohibition  during 
war,  may  be  diverted  into  other  channels.    With  regard  to  the 
fuppofed  profit,  that  muft  ever  be  a  matter  of  great  uncert^nty, 
for  the  premiums  are  not  clear  profit.  In  cafes  of  capture,  there  is  ^ 
no  lofs  to  the  enemy,  and  no  gain  to  us :  in  lofles  by  perils  of  the 
fea,  we  bear  the  whole  burthen,  and  there  is  aQual  gain  to  them, 
deducing  indeed  the  premium  in  both  cafes.    In  a  national 
point  of  view,  the  detriment  derived  to  us  from  the  fupport  af- 
forded to  the  commercial  refources  of  our  enemies  is  beyond  all 
computation.     Our  infurers  too  are  by  this  trafBck  rendered  bad 
fubjefis  of  the  country,  by  being  interefted  againft  the  fuccefs  of 
our  own  cruizers,  in  favour  of  the  enemy's  efcape.    The  argu- 
ment of  procuring  intelligence  of  the  enemy's  plans  by  thefe 
means  is  fallacious  in  the  higheft  degree ;  for  it  never  can  be  fup- 
pofed, that  underwriters  would  be  the  means  of  betraying  the 
Qiipy  infured  into  the  power  of  our  cruizers,  by  which  they 

8  8  3  would 


32<S 


OF  ILLEGAL  VOYAGES. 


FartaJo'n 
Roger*, 

rul.  191. 


Kdlncr  ▼. 
396. 


Gamba  ▼. 

LeMffuikr, 


.would  be  the  grcateft  fuffercrs  J  on  the  other  hand,  the  tcmpta* 
tion  mud  be  very  ftrong  to  them  to  afford  fuch  intelligence  to 
the  enemy  of  the  failing  of  our  armed  veflels,  as  may  put  ihem 
on  their  guard,  and  prevent  them  from  falling  into  our  hands. 
That  fuch  intelligence  had  been  given  to  the  enemy  was  aficrted 
as  a  faft  in  the  debates  in  parliament  in  1 747  ;  and  the  general 
law  of  the  land  will  not  tolerate  a  cohtraft,  which  may  lead  the 
fubjeft  into  fo  ftrong  a  temptation  to  betray  his  duty.  Even  the 
opinions  moft  favourable  to  this  fpecies  of  contrad^  have  never 
gone  further  than  to  contend,  that  infupances  upon  enemy's  pro- 
perty from  a  friendly  or  rteutral  port,  or  from  one  hoftile  country 
to  another,  were  legal ;  but  till  the  late  cafes  of  Brandon  v.  Nef' 
hitt  and  Briftow  v.  Towers^  it  never  was  attempted  to  be  aruged, 
that  an  infurance  could  legally  be  made  on  enemy's  property, 
failing  direflly  from  this  country  to  that  of  the  enemy.  Such  is 
the  fum  of  the  argument  on  both  fides  of  this  great  queftion^ 
which  is  probably  now  finally  clofed. 

The  Courts,  in  order  to  prevent  eflFe£tualIy  all  infurances 
upon  enemy's  property,  have  decided,  that  a  policy  on  a  foreign 
ihip  muft  be  underftood  as  virtually  containing  an  e^^ception  of 
all  captures  made  by  the  authority  of  our  own  government.  A 
policy  containing  an  infurance  again  ft  Britijb  capture^  eo  mmw% 
would  be  illegal^  and  void  upon  the  face  of  it,  as  being  directly 
and  obvioufly  repugnant  to  the  interefts  of  the  ftate,  having  an 
immediate  tendency  to  render  inefFc£lual,  to  the  extent  of  the 
indemnity  created  thereby,  all  ofFcnfiveoperation<5  by  fca,  adopted 
on  the  part  of  his  majefty  and  his  fubjcds,  for  the  purpofe  of 
weakening  the  ftiength,  and  diminilhing  the  refources  of  the 
enemy.  And  if  fo,  an  infurance  indireHly  producing  that  effefit, 
by  the  application  afterwards  of  the  general  terms  of  the  in- 
furance to  the  particular  event,  that  is,  of  Britijb  capture,  muft^^ 
lipon  principle,  be  equally  illegal :  and  no  peril,  the  fubje£l  of  in- 
furance, can  be  covered  under  the  generality  of  the  terms  '*  cap>^ 
ture^  detention  of  princes  y^  or  the  like,  which  could  not,  confiftently 
with  law,  be  fp^cifically  infured  againft  in  dired  and  exprefs 
terms.  The  Court  extended  the  fame  principle  to  a  cafe  where 
the  infurance  was  made  on  French  property  by  a  Britijh  under- 
writer in  time  of  peace,  and  where  the  adion  yras  not  brought 
till  peace  was  again  reftored ;  but  the  capture  was  made  by  hi^ 
majefty's  ihip  during  hoftiiities  between  this  country  and 
]?rame* 

?t.  And 
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lAfnd  in  fnnbri^nce  of  the  fame  prioci];>le»  an  in&iiance  on  chap. 
goods  on  a  voyage  from  London  to  Baymne  iQ  FroH/ce^  (hipped  ^  ^"'  ^ 
on  board  a  neutral  (hip,  on  account  and  at  the  rifk  of  Frenchmen  Brandon  t. 
brforCf  but  exporced  after^  the  declaration  of  hoftiiitkbs  between  ^"'^^t 
Qrjot  BrUain  9Xid  Frauc£ii  cannot  be  enforced  ag:in(l  theun« 
derwriter,  even  after  ihe  redoration  of  peace^  toxecover  a  lols 
6/  ^pture  of  a\  co^elUgerent  (though  not  ftated  to  be  an  ally) 
ff  Xxreiat  £icitain  during  the  war.  For  the  Cliief  Juftice  (Lord 
^le2<borough)  cxprefsly  faid^  in  delivering  the  judgment  of  the 
Co4irt,  where  an  infurance  i^  ujioo  %Qoi% generally^  a  provtfo  to  this 
tSc6t  Qull,  in  all  cafcp,  be  cox^dered  as  engrafted  therein^ 
namely^  <<  provided  that  this  infurance  Jball  not  extend  to  caver  any 
*'  Uft  bapfening  during  the  exiftence  of  bf/liJititf  between  tbi  refpec^ 
<<  five  countries  of  the  affurer  and  affured.*  Becaufe  during  the 
exi(tenc6  of  fuch  hodilities  the  fubje£ls>of  the  one  country  can- 
not allowably  lend  their  alTiilance  to  protect  by  infurance  the 
property  and  commerce  of  the  fubjedis  of  the  other.  And  in 
like  manner,  and  upon  Kmilar  principles  of  public  policyi  the 
rifle  of  detention  of  princes^  &c.  muft  be  underftood  to  be  rt* 
trained  and  qualified  by  an  implied  provifo^  '<  that  it  Jba/l  not 
*<  eeitend  to  cover  any  lofs  happening  in  the  ccurfe  of  any  contraband 
<*  adventure i  in  which  the  goods  would  become  liable  to  feizure  at 
M  forfeited  by  the.  latvs  of  this  country  J*  . 

But  afterwards  when  it  was  infifted  upon  at  the  bar,  that  the  .  ,,   ._ 
etprefs  infertion  of  fuch  mem.oranduni»  infuring  again/i  Britiih  Pott«y7  £«((, 
capture^  feizure  and  detention^  rendered  the  policy  void,  although  ^^' 
it  W9$  made  to  cover  a  Brttifb  riik,  the  Court  did  not  decide  the 
point,  it  not  being  neceflary  fo  to  do  :  but  the  judges  were  in« 
clined  to  the  opinion,  that  the  memorandum  would  not  vitiate 
the  policy  ;  and  that  ihe  doclrinp  of  KeUher  v.  Le  Mefurier  and 
of  Gamba  v.  Le  Mefurier  muft  be  taken  with  reference  to  the 
ttfes  before  the  Court,  they  being  infurances  on  foreign  fhips. 
Of  this  opinion  too  Lord  Alvanley  appears  to  have  been  in  Tout' 
eng  V.  Hubbard^  quoted  in  the  Chapter  on  Capture  and  Deten- 
tion of  Princes,  ante^  p.  109.  note  {a) ;  and  fee  there  alfo  a  re- 
ference to  Lord  Ellenborough^s  opinion  in  Page  v.  Thompfon,  and 
Fifger  v.  Prefcott.      In  a  fubfequent  cafe  Lord  Ellenborough  was 
of  opinion  that  though  a  neutral  fubjed  was  rcfident  in  a  place  HeWthier* 
pccupied  by  s^n.  Wpoy,  an  infurance  on  bis  goods  to  a  neutral  or  '  ^»"»p'»*="» 

«.  »     ^  r  •        t.       N.P.  Crff. 

B  B  4  fncndjy  p.  75. 
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CHAP,  friendly  port^  was  viltd.    The  plaintiff  had  a  Terdift,  und  the 


xn. 


eafe  never  was  carried  further. 


BUket'/'         ^^  ^^^^  ^^^  ^^^  ^^  King's  Bench  lately  held^  that  It  was  no 
9  £aft»  aS).  breach  of  neutrality  for  a  neutral  (hip  to  carry  enemy's  property 

Set  this  cafe  r         •  i  t  '.  J     r     r      i 

for  other  ^^  ^^^  ^^f^  to  the  enemy's  country,  the  voyage  and  commerce 
points,  iote,  0ot  being  of  a  hoftile  defcription,  nor  otherwife  ezprefsly  or 
impliedly  forbidden  by  the  law  or  policy  of  this  country,  though 
the  neutral  thereby  fubjeA  his  (hip  to  be  detained  and  carried 
into  a  Britifi  port  for  the  purpofe  of  fearch.  Therefore  the 
defendant,  a  Briiifif  underwriter,  after  the  condemnation  of  the 
<nemy*s  goods,  and  the  liberation  of  the  reft,  was  held  liable  to 
tbi  neutral  tnomr  of  goods  infured  in  the  fame  (hip  whofe  voyage 
was  fo  Interrupted,  either  as  for  a  total  lofs,  if  notice  of  aban- 
donment upon  the  lofs  of  the  voyage  be  given  'in  due  time  \  or 
'  for  an  average  lofs,  if  fuch  notice  be  given  out  of  time* 

There  is  one  fpecies  of  infurance  which  never  could  be  made 
upon  the  (hips  or  goods  of  an  enemy,  or  even  of  a  fubjed,  and 
that  is  upon  a  voyage  to  a  be(ieged  fort  or  garrifon,  with  a  view 
ef  carrying  affiftance  to  them :  or  upon  ammunition,  other  war- 
like ftores,  or  provtfions ;  becaufe,  from  the  nature  of  thef(( 
commodities,  they  are  abfolutely  prohibited  by  the  laws  of  tU 
nations. 


Having  thus  difpofed  of  thefe  two  important  queftions,  it  will 
be  proper  to  conclude,  by  ftating  what  the  principle  is,  which  is 
laid  down  in  this  chapter,  and  fupported  by  authority.  All  inftt* 
ranees  upon  a  voyage  generally  prohibited  by  law,  fuch  as  to  an 
enemy's  garrifon,  or  upon  a  voyage  diredly  contrary  to  an  ex- 
prefs  z€t  of  parliament,  or  to  royal  proclamation  in  time  of  warj 
are  abfolutely  null  and  void* 


(    3^9    ) 


CHAPTER    THE    THIRTEENTH. 

Of  Prolubitcd  Goods, 


npHE  fubje£l  of  the  prefent  chapter  {is  materially  conneAed  chap. 
-*-    with  that  of  the  foregoing ;  and  indeed  follows  as  a  oonfe-  ,   ^"* 
quence  from  the  do£trine  there  ad^anocd.    We  then  faw  that  a 
contrad^  founded  upon  that  which  was  contrary  to  lawj  could 
never  be  carfied  into  effe£k.     Thus  by  the  laws«of  almoft  alL 
countries,  the  exportation  and  importation  of  certua  commo- 
dities are  declared  to  be  illegal :  to  a£t  contrary  to  that  prohibi-  U.  Katm** 
tioo, is  clearly  a  contempt  of  legal  authority;  and  confequently  ^*'*'^  ^ 
a  moral  wrong.    If  the  zQ,  itfelf  be  illegal,  the  infurance  to  pro*         ^ 
tt(k  fnch  an  zCt  muft  alfo  be  contrary  to  law :  and  therefore  void. 
Agreeably  to  this  principle,  it  feem$  to  have  been  laid  down  by  Ro^an^ 
the  writers  upon  the  fubjeA,  as  a  general  and  univerfal  propoC-  Affecor. 
tion,  that  an  infurance  being  made,  although  in  general  termsy     °'  ^'* 
does  not  comprehend  prohibited  goods ;  -and  therefore  when  the 
infured  fhall  procure  fuchf  commodities  to  be  {hipped,  the  under'^ 
nvriter  bring  ignorant  of  f/,  by  means  of  which  the  (hip  and  cargo 
are  confifcated,  the  infurer  is  difchai^ed.     In  this  paflage  from 
Jioccus  it  may  be  inferred,  that  if  the  underwriter  knew  that  the 
goods  were  prohibited,  the  infurance  would  be  valid.     But  we 
tnift,  it  was  fufficiently  (hewn  in  the  preceding  chapter,  that 
that  will  not  alter  the  cafe :  becaufe  no  confent  or  Agreement  can 
render  a  contraA  good  and  valid^  which,  upon  the  faceof  it,  is 
contrary  to  iaw. ,  In  France  this  rule  was  adopted  fo  long  ago  as 
the  year  16601  for  in  the  work  of  a  very  refpectable  writer  of 
that  age  we  find  this  paflage :  ajjeuranacs  ft  peuventf aire  fur  toute  j^  Ooidon 
forte  de  merchandize^  pourvu  que  le  tranfport  ne  foit  pas  prohibi  par  c.  x.  vt.s. 
les  ediEis  et  ordannances  du  roy.     And  from  an  authority  no  lefs  Enerigm 
lefpeAable,  it  appears  that  the  law  of  Frame  has  undergone  no  ][j^'**  ^^ 
alteration  fince  that  period  ;  for,  he  fays,  <^  that  thofe  eiFe£b,  tom/i.  e,  8« 
*«  the  importation  or  exportation  of  which  is   prohibited   in  ^*  ^ 
<<  Prance^  cannot  be  the  fubje6i  matter  of  the  contract  of  infa* 
«<  ranee ;  and  if  they  (hould  be  confifcated,  the  infurers  are  not: 
^^  refponfiblcj  even  where  the  truth  has  been  declared  by  afpecud 

«  datif^ 
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CHAP.  «  0iaufe  in  the  policy.     The  aflurance  is  void,  and  no  premiom 
^"^'       «  is  due."  This  paflagc  from  the  celebrated  woi;kjuft  referred  to^ 
'         confirms  the  idea  abovfe  ftartcd,  with  rcfpeii  to  the  knowledge  of 
the  underwriter. 

The  law  of  England^  tvhofc  commercial  regulations  have  fur- 
padedthofc  of  every  other  nation  iii  the  world,  has  alfo  intro- 
duced fuch  a  rule  into  its  fyftem  of  mercantile  jurifprudence; 
ini  the  oldeft  writers  upon  the  fubje£l  have  t^ken  notice  of  it2 
MoHfly,  \i  is  f;iid^  (( if  pxohibited  goods  arc  laden  aboard,  and  the  mcr- 
1 J5,'  '  '  ^  chant  infores  upon  the  geaeral  policy,  it  is  a  queftion  wliether 
^  if  fuch  goods  be  lawfully  feized  as  prohibited  good»,  the  in-> 
^  furers  ought  to  anfwer.  It  \b  conceived  they  ought  not :  for 
^•*  if  the  goods  are  at  the  time  of  the  lading  unbwful,  and  xhe 
*^  lader  knew  of  the  fame,  fuch  aflurance  will  not  oblige  tho 
^  infurer  to  anfwer  the  lofs }  for  the  fame  is  not  fuch  an  afiu* 
^  ranee  as  the  law  fupports,  but  a  fraudulent  one.'* 

But  it  is  not  upon  the  opinions  of  learned  men  merely,  that 

this  do&rinc  is  founded  in  the  Englifb  law  s  for  the  legiflature 

have  by  pofitive  ftatutes  declared  their  ideas  upon  the  fubjed. 

It  appears  from  the  peamble  to  that  fe£tion  of  the  ftatutc  about 

to  be  quoted,  that  a  cuflom,  highly  prejudicial  to  the  revenue  of 

the  country,  had  prevailed,  and  was  encjreafing  to  a  very  alarm- 

isg  degree,  of  importing  great  quantities  of  goods  from  foreign 

ftates  in  a  fraudulent  and  clandeftine  manner,  without  paying 

the  cttftoms  and  duties  payable  to  the  crown :  and  that  this  evH 

had  been  encouraged  and  promoted  by  fome  ill  defigning  men» 

^bo,  in. defiance  of  the  lawsi  had  undertaken  ai  infiarers,  or 

ptherwife,   to  deliver  fuch  goods  fo  clandcdinely  imported,  at 

their  charge  and  hazard, '  into  the  houfes,  warqhoufesj  or  pof* 

feilion,  of  the  owners  of  fuch  goods.     In  order  to  remedy  tbif 

4*  cW      tnifchief,  it  was  enaded,  <<  that  all  and  every  perfon  and  per* 

Ik  M.  c.  15.  f'  fons,  who,  by  way  of  infurance  or  otherwife,  ihould  under^ 

5o'<i*I«aV*  "  take  or  agree  to  deliver  any  goods,  wares,  or  mcrcbandizcf 

fyonfctfoiis  «<  «whatfoever,  to  be  imported  from  parts  beyond  the  feas^  at 

impor'tV*.    "  any  port  or  place  whatfoever  within  this  kingdoqi)  pf  Englq$i4 

*' oJi**         "  dominion  of  Wales^  pr  tpwn  of  Bnvsiok  upQti  Tweul^  without 

^    *  '<  paying  the  duties  and  cuiloms  that  (hoyld  be  due  and  payable 

f<  for  the  fame  at  fuch  importatio^i,  or  any  probikiu4 goods  nviai-r 

*«  fcevrr ;   or  in  purfuance.of  fuch  iu(ijrancc>  undertakings  or 

«  agreement^ 
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^*  agreement^  OfO\x\d  deliver,  or  caufe  or  procure  to  be  delivered,  C  H  a  p. 
**  any  prohibited  goods,,  or  (hould  deliver,  or  caufe  or  procure  y  '  ^ 
**  to  be  delivered,  any  goods  or  merchandizes  whatfoever,  with* 
**  out  paying  fuch  duties  and  cuitoms  as  aforefaid,  knowing 
*<  thereoS  and  all  ^nd  every  their  aiders,  abetters,  and  affift* 
**  anrs,  (hould  for  every  fuch  offence  forfeit  and  lofe  the  fumof 
''  ^2;^.  hundred  pounds^  over  and  above  all  other  forfeitures  and 
*«  penalties,  to  whic  they  are  liable  by  any  a£l;  already  in  force/' 
It  is  Aio  enarled,  <<  that  ^11  and  every  perfon  ^nd  perfons^  ^e^- 15- 
"  who  (hould  agree  to  psy  any  fum  or  fums  of  money  for  the  ©q  l^\a/ 
**  infuring  or  conveying  any  goodd  or  merchandizes  that  ihould  f**^- 
«•  be  fo  in- ported,  without  paying  the  cuftoms  aqd  duties  due 
<<  and  payable  at  the  iinportation  thereof,  or  of  any  prohibited 
**  goods  whatfoever,  or  (hould  receive  or  take  fuch  prohibited 
<^  good^  into  his  or  their  houfe  or  warehoufe,  or  other  place  on 
<<  land,  or  fuch  other  goo<}^  before  fuch  cuiloms  or  duties  were 
.  '^  paid,  knowing  thereof,  (houid  alfo  for  every  fuch  offence  for* 
<<  feit  and  lofe  the  like  fum  of  i^ve  hundred  pounds ;  the  one 
^  half  of  the  faid  forfeitures  to  be  to  their  majefties,  and  the 
^^  other  half  to  the  informer,  or  to  fuch  perfons  as  (hould  fue 
*'  for  the  fame.  And  if  the  infurer,  conveyor,  or  manager  of 
**  fuch  fraud  ihould  be  the  difcoverer  of  the  fame,  he  ibould 
'^  not  only  keep  the  infurance  money  or  reward  given  bim»  and 
*<  be  difcharged  of  the  penalties  to  which  be  was  liable  by  reafoa 
<*  of  fuch  offence,  but  (hould  alfo  have  to  his  own  ufe  one  half 
♦*  of  the  forfeitures  hereby  impofed  upon  the  party  or  parties 
**  making  fuch  infurance  or  agreement,  or  receiving  the  goods^  as 
«*  aforefaid :  and  in  cafe  no  difcovery  (hould  be  made  by  the 
<<  infurer,  conveyor,  or  manager  as  aforefaid,  and  the  party  or 
<<  parties  infured  or  concerned  in  fuch  agreement  (hould  make 
««  difcovery  thereof,  he  (hould  recover  and  receive  back  fuch  in- 
«<  furance  money  or  premium  as  he  had  paid  upon  fuch  infurance 
'^  or  agreement,  and  (hould  have  to  his  own  ufe  one  moiety  of 
*'  tlie  forfeitures  impofed  upon  fuch  iiifurer,  conveyor,  or  ma- 
^<  nager  as  aforefaid,  and  (hould  alfo  be  difcharged  of  the  for«» 
^<  feitures  hereby  impofed  upon  him  or  them/' 

A  few  years  afterwards^  luftrings,  the  manufaflure  of  which 
till  then  was  little  known  in  England^  having  been  worked  to   . 
great  perfe£lion  by  the  Royal  Luflring  Company,  the  legiflature 
found  it  ueceffary  to  prote^  this  branj:h  of  tradCj  by  prohibiting 

the 
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CHAP,  the  importttion  of  foch  filks  from  foreign  countries  into  tliiSf 
^  '  '  without  pajring  the  dttties,  whether  hj  d'lrcGt  means^  or  by  the 

way  of  jnfurance.  It  was  enaded,  «•  that  every  pcrfon,  who 
c.  $i.  C  i*^  '^  ihou)d  import  any  fbreign  alamodes  or  luftrings  from  parts 
<<  beyond  the  feas,  into  any  port  or  place  within  the  kingdom  of 
^  Efglani^  doipinion  of  Wales^  ^^'  without  paying  the  rates, 
^  ctfftoms,  impofitionsy  and  duties,  that  (hould  be  due  and 
*'  payable  for  the  fame  at  fuch  importation,  or  (hould  imporr- 
^  any  alamodes  or  luftrings,  prohibited  by  law  to  be  imported, 
**  ^  ihould,  by  wfy  of  infurance  or  otherwife,  undertake  or 
<<  agree  to  deliver,  or  in  purfuance  of  any  undertaking,  agreo- 
<<  meat,  or  infurance,  ihould  deliver,  or  caufe  to  be  deUvered, 
*<  any  fuch  goods  or  merchandize,  and  every  perfon  who  (hould 
<^  agree  to  pay  any  fum  or  fums  of  money,  premium,  or  reward 
^  for  infuring  or  conveying  any  fuch  goods  or  merchandize,  or 
^*  Ihould  knowingly  take  or  receive^he  fame  into  his,  her,  or 
**  their  honfe,  (hop,  or  warehoufe,  cuftody  or  poflei&on,  fuch 
<*  perfon  or  perfons  (hould  and^  might  be  profecuted  for  any  of 
<'  ihepffences  or  matters  afore{aid,  in  any  adiion,  fuit,  or  infor- 
^  mation.^ 

Sfd.  2.  The  fecond  fed  ion  of  this  ftatnte  enables  perfons  to  fae  for 

the  penalties  impofed  by  the  former  z€t  of  William  and  Maty 
by  adion  of  debt,  bill,  plaint,  or  information,  in  any  of  hi% 
,  majefty's  courts  of  record  of  Wcfiminjlir. 

Uiu9,f4         Wool  being  the  (laple  manufaflure  of  this  kingdom,  it  wat 

^*  ^*  always  deemed  a  heinous  offence  to  tranfport  it  out  of  the  realm  * 

c.  z.      *     for  we  find  it  was  forbidden  at  the  common  law ;  and  afterward  $ 

1  ^Car  a.^*  ^^^^  cxprcfsly  in  the  reign  of  Edward  the  Third,  fince  which 

f .  3s.  period  this  branch  of  trade  has  been  much  attended  tOji  and  any 

^*  g^    •  ^*  offences  againft  it  have  met  with  corporal  and  pecuniary  punifli- 

4G.1.C.11.  ments  by  feveral  fubfequent  ftatutes.    This  being  the  cafe»  an 

Infurance  upon  wool  fo  to  be  exported  muft  have  been  void  ; 

becaufe  the  very  foundation  of  the  contrad  was  contrary  to  law. 

But  notwith(tanding  thefe  reftrifiions,  the  praQice  of  exporting 

wool  became  fo  frequent,  as  well  as  the  praQice  of  infuring  fuch 

cargoes,  and  undertaking  to  deliver  them  fafely  abroad,  that  it 

became  neceffary  for  the  legiflature  to  interpofe,  and,  by  a  new 

iiGeo.IL    declaration  of  the  law,  and  the  impofition  of  a  heavy  penalty, 

*^'  to  endeavour  to  check  the  growing  evil.     Accordingly  it  was  en- 

aacd. 
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tiAcd,  «  that  every  perfon,  who  by  utray  of  infurancc  or  odier-  9  «  *  ^* 

•*  wife,  (hottld  undertake  or  agree,  chat  any  wool,  wool-felis,  i     ^   \' 

^^  wool  flocks,  mortlings,  (hottlings,  worfted,  istc.  fhould  be 

<*  parried  or  conTeyed  to  any  parts  beyond  the  feas  from  any 

«  port  or  place  whatfoever  within  this  kin^^dom  or  Ir^nd:  or 

*<  in  purfuance  of  fuch  infurance,  undertaking,  or  agreement, 

**  (bould  deliver,  or  caufe  to  be  delivered,  any  of  the  faid  goods 

*^  in  parts  beyond  the  feas,  fuch  perfon,  and  all  and  every  his  S^*  P^n^^ 

<*  aiders,  lie.  ihould  for  every  fuc^  offence  forfeit  and  lofe  the  SafunrwU 

«*  fum  of  five  hundred  pounds."    The  next  fedion  inflias  a  >"^»'««  •' 

*  procures 

like  penalty  on  the  infured  :  and  the  following  one,  in  order  to  wcot  to  be 
encourage  the  parties  to  difclofe  fach  contrads,  releafes  the  ^/JJ^^p^^T 
party  informing  from  all  the  penalties,  to  which  he  himfelf  was  Sea.  30 
fubjed,  and  alfo  gives  him  the  whole  of  the  forfeiture^  after 
deducing  the  charges  of  the  profecution. 


Se^.  lU  ' 


But  in  order  wholly  to  prevent  this  illicit  exportation  of  wool, 
it  was  neceflary  for  the  legiflature  to  go  one  ftep  further :  be  - 
cmufe  as  policies  are  frequently  made  on  goods,  as  wel\^  as  on 
ihips,  in  which  the  infarer  undertakes,  in  confideratiou  of  the 
premium,  to  bear  all  the  rifks  and  hazards  of  the  voyage ;  aod 
as  it  is  generally  unknown  to  theinfurefs  what  forts  of  goods  are 
loaded  on  board  any  (hip  or  veflel,  it  happened  that  infurances 
were  made  on  wool  or  woollen  yam  to  be  carried  from  Gnat 
Sritmm  or  Ireland  to  foreign  ports,  or  on  woollen  manufadures 
to  be casvied  from  Ireland..  Therefore  it  was  declared,  <^  that  f.  ,3.  ' 
•^  all  policies  of  infnrance,  which  ihould  be  made  on  goods  and  ^"^^jj^^i 
^  merchandizes,  loaden  or  to  be  loaden,  on  any  fliip  or  veflel  goodi  ? oii.. 
^  bound  frpm  Great  Britain  or  Ireland  to  foreign  parts  beyond 
*'  the  feas,  which  fliould  afterwards  appear  to  be  wool  or  woollen 
*'  yam,  or  any  other  fpecies  of  wool,  or  woollen  manufadures 
^'  from  Ireland  i  and  all  policies  of  infurance  which  (hould  be 
*^  made  on  any  (hip  or  veflel  bound  from  Great  Britain  or  Ireland 
<<  to  foreign  parts  beyond  the  feas,  which  fliould  have  on  board 
<<  any  wool  or  woollen  yam,  or  any  other  fpecies  of  wool  or 
^f  woollen  manufadures  from  Ireland,  Ihould  be  deemed  and 
<<  taken  to  be  null  and .  void,  notwithftaoding  any  words  or 
<<  agreement  whatfoever,  which  fliouId  be  inferted  in  any  fuch 
**  policy  of  infunmce ;  and  nothing  ihould  be  recovered  by  the 
*J  aflured  ia  either  cafe  for  lofi  or  damage,  or  for  the  premium 

*•  which  - 
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CHAP.   €€  whiefa  fliould  have  been  given  as  the  confideration  for  infurin^ 
-  f"-!-*  "  ^^^^  S9^^  ^^d  merchandizes,  flMp  or  veflel/' 

This  latter  a£l,  as  far  as  relates  to  Ireland,  has  been  repealed 
by  a  fubfequent  ftatute  of  20  Geo.  3.  r.  6. 

sS  Geo.  III.       '°  ^  ^^^^  feflion  of  parliament  an  ad  pafled  for  reducing  all  the 
«:58»  laws  relative  to  the  exportation  of  wool  into  one  ftatute  ;  and 

for  the  firft  offence  of  that  fort  infliAs  a  penalty  of  jo/.  with  fix 
months'  folitary  imprifonment  for  exporting  wool,  i^c.  The 
'•^  45*  45th  fe£lion  of  that  ftatute  declares  that,  *•  every  perfon  or  per* 
*<  fons  who,  by  way  of  infurance  or  otherwife,  fliail  undertake 
<<  or  agree  that  any  flieep,  wool,  or  any  other  of  the  enumerated 
<^  articles  in  the  ftatute,  (hall  be  carried  or  conveyed  to  any  parts 
•*  beyond  the  feas,  from  any  port  or  place  whatfocver  within 
*^  this  kingdom,  or  in  purfuance  of  fuch  undertaking  or  agree- 
<<  ment,  (hall  de^liver,  or  caufe  or  procure  to  be  deliveoed,  any 
**  flieep,  wool,  Vc.  in  parts  beyond  the  feas,  fuch  perfon  or 
<<  perfons,  their  aiders. and  abettors,  (hall  upon  conviction  be 
*<  liable  to  the  fame  punifliment  as  the  exporters  " 

Sea.  46.  *^^^  "c^^  fe£lion  inflicts  a  like  penalty  upon  the  perfons  pay- 

ing for  fuch  infurance* 


Sea.4t. 


But  as  infurances  are  frequently  made  on  goods,  the  infuret 
not  knowing  what  the  goods  are,  it  is  declared  tliat  *^  all  polL 
*^  cies  of  infurance  which  (hall  be  made  on  goods  and  merchan* 
**  dizes,  laden  or  to  be  laden  on  any  (hip  or  veflel  bound'  from 
•«  Great  Britain  to  foreign  parts,  which  (hall  afterwards  appear 
<<  to  be  wool,  woollen,  or  worfted  yarn,  i^fc.  (hall  be  deemed 
^<  and  taken  to  be  null  and  void,  notwithftanding  any  words  or 
**  agreement  whatfocver,  which  (hall  be  inferted  in  fuch  policy 
«  of  infurance,  and  nothing  (hall  be  recovered  by  the  aflured 
'<  from  the  infurer  for  lofs  or  damage,  or  for  the  premium  which 
<<  (hall  have  been  given  as  the  confideration  for  fuch  in* 
«<  furancc." 

From  an  attentive  view  of  thefe  ftatutes,  the  idea  of  the  Bri" 
tijb  parliament  may  be  clearly  and  decidedly  colledied :  and  the 
ftatutes  juft  referred  to  are  the  moft'  general  in  their  import  that 
could  be  found  upon  the  fubjefl  9  and  confequently  the  moft 
porper  to  be  mentioned  here. 

The 
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« 

The  qucftion  naturally  occurs,  vrhat  ^ods  conic  under  tke  ^  xitif ' 
defcrtption  «of  prohibited  goods,    fo  as  to  render  an  infiAimce  [  ^ 

Opon  them  T6id.     To  mention  by  name  all  the  diflferent  kinds  of 
metcfaandizci  which  fall  under  that  defcription,  would  be  tedious 
and,  as  It  (bonld  feem,  wholly  unneceflTary;     Thus  much  may 
be  laid  down  as  a  general  proportion,  that  all  infuranccis  upon 
goods,  forbidden  to  be  exported  or  imported,  by  pofitWc  ftatutes^ 
by  the  general  rules  of  our  municipal  law,  or  by  the  king's  pro- 
clamation in  time  of  war ;  or   which,  from   the  nature  of  the 
commodity,  and  by  the  laws  of  nations,  muft  neceffarily  be  con- 
traband, are  abfolutely  null  and  void.     Under  the  firft  divifion 
may  be  ranked  all  ofFences  againft  the  revenue  laws  of  this  coun- 
try ;  and  therefore  if  an  infurance  were  madi^  in  order  to  proteft 
fmugglcd  goods,  fuch  infurance  would  doubtl^fs  be  of  no  efFeft. 
To  this  head  alfo  may  be  referred  any  breach  of  the  navigation 
a^is,  which  were  eftabliflicd  for  the  pro^edlion,  encouragementf 
smd  advancement  of  our  commercial   and  naval  interells ;  and 
which  have  produced  thofe  effefts  to  the  wopdcrful  extcnfion  of 
our  commerce,   and  the  aggrandizement  of  the  nation*     At  a 
very  early  period  of  the  hiftory  of  this  country,  feveral  wife  pro-  5  Rkt».  t« 
viGons  were  made  by  parliament,  folely  with  this  view  :  buton  ^*  ^' 
account  of  the  low  ftate  of  commerce  in  thofe  ages,  which  was 
the  more  deprcfled,  by  the  warlike  fpirit  of  the  nation,  and  the 
Inteftine  commotions  that  agitated  and  difturbed  the  ftate,  thofe 
^rovifions  in  fome  meafure  failed  of  their  effe£l.     But  the  mod 
beneficial  ftatute  for  the  trade  and  commerce  of  England  is  the 
famous  navigation  a£t,  which  paiTed  foon  after  the  reftoration  of 
Cbairles  the  fecond ;  the  outlines  of  which  were  firfl:  framed,  in 
the  time  of  the  commonwealth,  by  Oliver  Cromwell.     By  the  Scohel,  ij* 
.  tepoits  of  hifioriaits,  we  do  not  find  that  he  framed  it  with  anf 
view  to  thofe  beneficial  efFeds,  which  fprux^g  from  it,  but  with 
a  partial  and  confined  intention,  being  defigned  by  him  to  mor- 
tify our  own  fugar  iflands,  which  were  difaffefled  to  the  parlia- 
ixient,  and  held  out  for  the  king,  by  (lopping  the  lucrative  trade, 
which  they  then  held  with  the  Dutch.     Another  motive  for  his  7Ham«*t 
^ndu£l  was  this*,  that  as  the  Dutch  were  at  that  time  rifing  into  "**  ^^^%- 
opuleneeand  wealth,  and' had  given  him  difguft;  and  as  their 
commerce  did  not  confift  fo  much  in  the  produce  of  their  own 
country  (which  affprded  but  few  commodities)  as  in  being  the 
general  (Mirkl|  aa4  favors  of  Eurtjpe,  he  had  it  in  bis  power  to 

affeO: 


i 


334.  OF  PROHIBITED  GOODS* 


uficft  their  trade  in  a  confiderable  dcgreei  by  prohibiting  tU 
nations  from  importing  into  £/i^£f;9 J  in  their  own  bottoms  any. 
commodity,  which  wa^  not  .the  growth  and  manufa£lure  of  their 
own  country.  At  the  reftoration,  however,  thofe  plans,  the 
good  efiefis  of  which  had.  probably  been  experienced,  were, 
adopted  by  the  legal  and  real  conftitution  of  the  country,  and 
.  were  confiderably  improved  by  inferting  claufes,  which  had  been 
overlooked  and  omitted  in  the  original  defign,  or  which  time 
and  experience  had  pointed  out  as  neceflTary  to  the  completion  of 
that  fyftem,  the  beneficial  cfFedls  of  which  are  at  this  day  molt 
fenfibly  felt.  It  is  not  wholly  impertinent  in  a  work  like  the 
prefent  to  ftate  briefly  the  outlines  of  a  ftatute,  fo  confiderably 
affecting  the  commercial  interefts  of  the  nation,  and  which  has 
ferved  as  the  groundwork  of  all  fubfcquent  laws  for  the  good 
management  of  Britijb  navigation* 

ss  Car,  II.  .     The  firft  feflion  of  the  z€t  declares,  <<  that  no  goods  (hall  be 

'  *  '*    <*  imported  into,  or  exported  out  of,  any  plantations  or  territories 

^  to  his  majefty  belonging  in  Jfia^  ^frica^  or  America,  but  in 

^  fuch  (hips  only  as  belong  to  the  people  of  England  or  Inlandt 

^*  Wales  or  Bervfici,  or  are  of  the  built  of,  and  belonging  to  any 

^^  of  the  faid  territories,  as  the  proprietors  thereof,  and  whereof 

<<  the  matter,  and  three^fourths  of  the  mariners  are  Engli/b, 

*<  (which  wordyby  a  fubfequent  ftatute,  13  and  14 Car.IL. ch.  1 1. 

^  f.  6.  was  explained  to  mean  his  majefty*s  fubje£ts  of  Eng- 

^  Umdf  Inland,  and  his  plantations  generally),  under  penalty  of 

^  the  forfeiture  of  all  the  goQds  and  codimodities  which  (hall  be 

<<  imported  into,  or  exported  out  of,  any  of  the  faid  places,  in 

^<  any  other  (hip  or  veflel,  as  alfo  of  the  Ihip  and  veflTel."    It  is 

SiA,  p       alfo  declared,  <*  that  no  goods  of  the  growth,  manufa£lure,  or 

*<  produdion,  of  Africa,  Afia,  or  America,  be  imported  into  Eng^ 

«  land,  Ireland,  Wales,  Gfternfej,  Jerfey,  or  Berwick,  iaany  other 

SctHia£tor  <<  (hips  than  fuch  as  belong  to  the  people  of  England,  Ireland^ 

J  y*  *  **•   ««  Wales,  or  Berwick,  or  of  the  plantations  to  his  majefty  belong* 

probibiuag    cc  jng^  ^g  (he  proprietors  thereof,  and  whereof  the  mafter  and 

•tion^T^   "  three-fourths  of  the  mariners  are  Engtijb,  under  the  penalty 

dirowa  filk.  «  of  the  forfeiture  of  all  fuch  goods,  a&d  of  the  (hip  («)/• 

it  No 

« 

Mo- etc  T.  (')  Tlierefoi*  where  •  potfcy  ^^^  cffeAcd  Bpon  a  Otnift  flilp  at  mi  from  Beogt 

Abel,  3  BoT.   (In  which  theie  are  Daoiih  fefctlemcfits)  e»  Copetthjgniy  as4  the  Aip  VmUA,  oa  tht 
St  Pull.  35.     ^th  of  March  ij^^,  ac  GalCHCUi,  cootnry  Ch  the  ts  Car.  II,  ch.  if.  f.  1.  the  lafa- 

laaos 
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«U^o  goods  of  foreign  growth,  produaion,  or  manufa6larc>  C  H  A,P. 
««  which  arc  to  be  brought  into  England^  Ireland,  Wales,  Guerrt"  ,   ^^"'  ^ 
**  fiy»  y^^fiy*  or  Berwick,  in  EngliJhA>m\t  fliipping,    or  other  Sca.4. 
^»  fliipping  belonging  to  fome  of  the  aforefaid  places,  and  navi-  w«8"iJterI3i* 
"  gated  by  Engl't/b  mariners  as  aforefaid,  (hall  be  brought  from  "ttotheiiiH 
'<  any  other  places  but  thofc  of  the  growth  or  manufafturc,  or  ASdwa 
«<  from  thofe  ports  where  the  goods  arc  firft  ufually  (hipped  for  drogiby 
««  tranfportation,  under  the  penalty  of  the  forfeiture  of  all  fuch  c.  s.  L  i%. 
<<  goods  as  fliall  be  imported  from  any  other  place^  as  alfo  of 
«  the  faid  fliip.'^ 

« 

<<  It  fliall  not  be  lawful  to  load  ifi  any  fliips,  whereof  any  sca,  (• 
*<" Granger  or  ftrangers  bom  (unlefs  fuch  as  be  denizens^  or  na* 
«*  turalizcd)  be  owners,  part  owners,  or  mafter,  whereof  thrcc- 
«  fourths  of  the  mariners,  at  lead,  (hall  not  be  Engli/b,  any 
*<  fiihi  viflual,  goods,  and  merchandizes,  from  one  port  or  creek 
«<  of  England,  Ireland, ^W ales,  Guernfej,  Jerfey,  or  Berwick,  to 
«*  another  port  or  creek  of  the  fame,  under  penalty,  and  forfci- 
<<  ture  of  all  fuch  goods,  together  with  the  fliip  or  veflcl.'' 

<<  Where  any  privilege  is  given  by  the  book  of  rates  to  goods  ^^Oi.  p 
«  or  commodities  exported  or  imported  in  Englijb  built  fhip* 
<^  ping,  that  is  to  fay,  (hipping  built  in  England,  Ireland,  Wales^ 
«*  Guernfey,  Jerfey,  Berwick,  or  in  any  of  the  lands,  dominions, 
«*  and  territories  belonging  to  his  majefty,  in  Africa,  Jfia,  or 
^<  America,  it  always  is  to  be  undcrdood,  that  the  mafter  and 
'*  three-fourths  of  the  mariners  be  Engli/h ;  .and  where  it  is 
<<  required  that  the  mafter  and  three^fourths  of  the  mariners 
<<  be  Englijb,  the  true  intent  thereof  is,  that  they  (hould  con* 


«t 


»■» 


raace  wat  held  to  be  void,  alcbough  the  pni£l)Ge  of  leading  (hi pi  at  Calcutta  had  pre« 
▼ailed  for  a  great  lei^b.  of  time  \  and  the  ad  of  37  Oeo.  III.  ch.  117.  which  paAed   . 
Ibon  after  the  (bipmeat  in  qoeftioa  took  place,  authcrlaed  fuc^  ihrpmenti  in  futvre. 

So  alfo  in  the  fa<ne  court  it  was  held,  that  a  Swedifli  ihip,  inlured  at  and  from  her  Chalnart  v 
loading  port  in  the  Eaft  Indies  to  Cottenbufgh,  had  contravened  the  nivigation  la  art  of  Bell.  3  Bof. 
Great  Biitain,  by  taking  in  pait  of  the  cargo  at  Madras,  and  coofequentljr  that  Che  in*  ft  Poll.  604 . 
Ijirance  waa  void. 

And  m  the  Court  of  King's  Bench  It  was  fubfequently  held^  that  colonial  produce  •   iJLg^u 
could  not  legacy  be  ft'pped  from  the  Briiifli  Wef)-  Indies  for  Gibraltar  \  and  cannot  be  potts  1  Saft 
therefore  the  fubjed  of  a  ▼ali4  infurance  j  nor  does  it  alter  the  cafe,  that  leave  was  44<|. 
|)ven  by  the  policy  to  c^ichange  the  goods  at  aaothcr  iflindy  the  goods  nevsr  having 
been  in  fa£l  exchanged,  and  the  original  deftioadoo,  when  ihipped,  tfeing  Cihraltar,  thac 
purpoft  wu  illegal, 

cc  "  tinuc 
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CHAP.  «  tinue  fach  during  the  whole  voyage,  unlefs  in  cafe  of  fickneftj 
xui.      ^  death,  or  being  taken  prifoners  in  the  Toyage,  to  be  proved  by 
'<  the  oath  of  the  mafter  or  chief  officer  of  the  (hipJ 


f» 


tea.  K  The  eighth  feflion  proMbiu  the  importation  of  goods  of  the 

growth  of  Mufcwji  Rujfia^  or  the  Ottoman  or  Turki/b  empire  into 
Englamd^  except  in  EngUJbhmXt  (hips,  whereof  the  mafter  and 
three-fourths  of  the  mariners  muft  aUb  be  Engtijb^  under  tht 
penalty  of  forfeiting  both  fhip  and  goods. 

Sea.  9.  And  for  prevcndng  the  pra£lice  of  cohuring  aliens*  goods^  the 

l^a!L  13  u  ninth  feAion  declares,  that  all  wines  of  the  growth  of  France  or 

>4C«f.^a.     Germany^  imported  in  any  other  than  Bnglt/b  vefielst   fliall  be 

6.  Cm.  t.     deemed  aliens'  goods,  and  pay  all  ftrangcrs'  cuftoms  and  duties : 

«.  ij.  .1.     ^y^d  provifion  is  extended  to  certain  commodities,  named  in 

the  ad,  of  the  growth  of  SpMn^  the  CandrUs^  Madeira^  Portugal^ 

or  the  Weftem  Tflands,  and  of  Mufcovj^  RuJJia^  and  Tttrlej^    It 

Sta.  10.       was  alfo  ordained  by  the  next  fubfequent  fe£lion  of  the  ftattttte^ 

in  order  to  prevent  the  colouring  or  buying  of  foreign  (hips,  thalt 

no  foreign  ihip  Aould  pafs  as  a  (hip  to  England^  Inland^  Wala^ 

or  Berwick,  until  thofe  c)dming  the  faid  (hip  (hould  make  appear 

*    to  the  chief  officer  of  the  cuiloms  that  they  were  not  aliens,  and 

(hould  have  taken  an  oath,  that  fuch  (hip  was  hndjlde,  and  with^ 

out  fraud,  by  them  bought  for  a  valuable  confideration,  exprc(&ng 

the  fum,  and  alfo  the  time,  place,  and  perfons,  from  whom  it 

was  bought,  and  who  were  the  part  owners :  upon  which  oath 

that  they  (hould  receive  a  certificate,  whereby  fuch  (hip  (hould 

in  future  pafs,  and  be  deemed  a  (hip  belonging  to  the  (aid  port, 

where  the  oath  was  fo  takeui  and  receive  the  privileges  of  fuch 

tea.  ff  1.      (hip.    The  officers  of  the  cuftoms  are  not  to  allow  any  privilege 

c  ^T  r  %u  ^  ^^7  foreign-btttlt  (hip,  until  certificate  granted,  or  proof  of 

Sea.  13.       iiiofe  things  required  by  tiiis  z€t.   By  the  13th  fedion  it  is  pto- 

vided,  that  this  z€t  is  not  intended  toreftrain  tiie  Importation  of 

any  Eafi  India  commodities^  loaden  in  Engli/tAiwlt  (hippingf 

whereof  the  mafter  and  throe-fourths  of  the  mariners  are  Englj/t^ 

fipm  the  ufual  plate  of,  loading  in  thofe  (ints,  to  the  fouthwani 

and  eaft ward  of  the  G^  ^(ZsoJ  l£^t  although  the  £ud  ports  be 

Sea.  T4  *    not  the  very  places  of  their  growth.    There  is  alfo  a  provifion  m 

'^  favour  of  goods  imported  from  Spam^  P^rtygai,  the  Jbmu^  Mmm 

detrOf  or  Canary  iflands ;  and  concerning  goods  and  conunoditiet 

s«ft.  17.      from  Scotfandf  and  (eal  til  ftom  Svffta.  The  2  7th  Cfidion  tmpoies 

a  dutj 
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a  duty  upon  CTcry  French  (hip  coming  into  England.  And  it  CHAP, 
was  laftly  enaded,  that  the  (hips  of  England^  Ireland^  Wales,  or  ^^'^ 
Berwiciy  failing  to  any  Englijb  plantations  in  jtfia,  Afrtca%  or 
Ameriea^  ihoald  be  bound  in  fufficient  fureties,  in  proportion  to 
-the  burthen  of  the  (hip^  to  bring  the  goods  loaded  at  fuch  plan* 
tations  vato^  England. 

Such  were  the  provifions  oC  this  famous  ftatute,  framed  by  the 
wifdom  of  our  anceftors  for  the  promotion  of  our  naval  and  ma* 
ritime  ftrengtk  :  upon  this  ftatute  have  all  fubfequent  commer« 
cial  regulations  been  eftabliflied  %  and  from  this  fource  they  have 
derifed  folidity  and  ftrength.  But  in  vain  have  fuch  rules  been 
framed)  if  infurances  upon  the  importation  or  exportation  of  the 
commodities  mentioned  in  thefe  ftatutes  are  to  be  t<derated.  It 
would  be  to  render  void  thefe  good  and  wife  platis,  and  to  fet  the 
z€l%  of  the  legiflaturc  at  defiance.  The  conclufion  is^  that  fucli 
infurances  are  abfolutely  nuU^  and  of  no  ctk€t. 

It  wasfaid)  in  a  former  part  of  this  chapter,  that  an  inforance 
upon  any  goods,  the  exportation  or  importation  of  which  was 
forbidden  by  the  royal  proclamation  in  time  of  waf,  was  equally 
void,  as  if  prohibited  by  ftatute*    The  reafba  of  this  is,  that  the  i  BIkIl 
king's  procUmation  in  time  of  war  has  equal  force  with  an  a£k  ^*"'  ^^^ — • 
of  parliament,  and  is  no  lefs  binding  upon  his  fubjeds.    Tbtf 
confequence  of  this  do£lrine  is,,  that  the  breach  of  fuch  a  prohi- 
bitibn  is  Equally  criminal  with  the  breach  of  a  ftatute  ;  and  net 
ccmtra£l  can  be  founded  upon  fuch  criminal  ad,  or  have  any  va* 
lidity.     Thefe  principles  were  fully  conCdered  in  the  preceding 
chapter ;  and  the  law  upon  the  fubje£l  was  clearly  fettled  in  the 
cafe  of  Delmada  v.  MciteUM^  there  cited  at  length;  in  which  it  DfimMdzw. 
was  held,  that  the  king  had  an  undpubted  right  to  lay  on  an  em*  ^^K^Mich. 
bargo  in  timf  tf  war :  that  the  confequence  of  a  breach  of  fuch  2^  Geo  i\u 
a  proclamation  had  not  been  fully  afcertained,  but  it  was  certain-  ^.'3^1^^^* 
ly  a  criminal  z6t ;  and  wherever  a  man  makes  an  illegal  contra^, 
the  courts  of  juftice  will  not  lend  him  their  aid  to  compel  a  per- 
formance.    The  underwriter  was  accordingly  difcharged  from 
the  demand  fet  up  againft  him. 

Wc  come  now  to  conGder  thofe  commodities  which,  from 
their  nature,  as  well  as  by  the  laws  of  nations,  are  contraband. 
Upon  this  occafion  Groiius  and  Bynker/boeh  are  the  beft  guide3  g  otlM 
that  can  poISbly  be  followed  ;  and  from  them  we  may  collect    ''^  r  «•  '• 

*  ■  ^    '  1         Bynk.  lib.  I 

c  c  a  that  ci. 
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CHAP,  that  It  18  unlawful  to  carry  any  thing  to  befieged  cities  or  for- 
^  trcffcs;  a  rule  which  they  declare  to  have  been  eftabriflicd  by 

tfb.  3.  c  I.  common  confent,  and  the  ufage  of  all  nations.     Grotius  divides 
^  >  goods  into  three  kinds :  fuch  as  can  only  be  of  ufe  in  time  o£ 

wir  I  and  thefe  are  clearly  contraband,  fuch  as  arms  and  ammu* 
nition :  adly,  Such  as  anfwer  no  purpofe  in  war,  and  are  merely 
intended  for  pleafure  ;  and  thefe  way  be  lawfully  conveyed  to  an 
enemy.  But  the  third  kind  are  of  a  mixed  nature,  fuch.  as 
money,  provifions,  (hips,  and  the  materials  of  (hips  \  in  which 
cafe,  before  we  can  decide  upon  the  propriety  of  exporting  fuch 
commodities,  the  (ituation  of  the  war  between  the  contending 
parties  is  to  be  conGdered.  Upon  this  point  his  reafoning  is  ex^ 
cellent:  *<  If,''  fays  he,  <*  I  cannot  defend  myfelf  without  in« 
*<  tercepting.the  commodities  intended  for  my  enemies,  neceflity 
<<  will  give  me  the  right,  but  (lill  I  (hall  be  liable  to  make  redi- 
<*  tution,  unlefs  fome  other  caufe  of  feizure  appears.  For  if  the 
<*  conveyance  of  fuch  commodities  to  the  enemy  (hall  prevent 
^<  the  execution  of  my  plans,  and  be  who  carried  them  knew  that 
^<  I  had  befieged  or  blockaded  the  town,  and  that  peace  or  a  fur- 
*'  render  was  expeded,  he  (hall  be  anfwerable  for  the  lofs  fuf- 
Lb.i.c.ii.  '*  tained  by  his  mifconduft."  With  this  opinion  Bynkerfioek 
for  the  moft  part  coincides :  becaufe,  as  he  obferves,  the  (lege 
ttlone  is  the  caufj  why  it  is  not  lawful  to  carry  any  thing  to  the 
befieged,  whether  it  be  contraband  ^or  not :  for  a  befieged  city  it 
taever  compelled  to  furrender  by  force,  but  by  famine,  and  the 
want  of  other  neceflTaries.  If  it  were  to  be  permitted  to  fupply 
them  with  the  things  of  which  they  (land  in  need,  perhaps  the 
affailants  would  be  obliged  to  raife  the  fiege.  But  as  it  is  impof- 
(ible  to  fay  of  what  things  the  befieged  ftand  in  need,  or  In  what 
they  abound,  every  fpecies  of  commodity  is  forbidden  to  be  cai> 
ried  into  the  garrifon ;  for  otherwife  there  would  be  no  certain 
rule  of  fettling  difputes.  This  learned  author,  however,  differs 
from  Grotius^  in  that  paflag(fc  where  he  fays,  '*  the  crirricr  of 
*•  goods  (hall  be  anfwerable,  if  peace  or  a  .furrender  was  e>pcd- 
•*  ed,  and  it  was  fruftrated  by  fuch  means/'  Bynherjboek  is  of 
«  opinion,  ihat  fuch  dodrine  is  neither  confonant  to  reafon,  nor  to 

the  agreements  entered  into  by  the' laws  of  nations.  He  reafons 
thus ;  "  Qw«  ratio  me  arbitrum  conftituit  dc  futura  ,deditipne 
••  aut  pace  ?  ct  fi  neutra  expeftetur,  jam  licet  obfefSs  quaelibet 
**  advehcrc  ?  imo  nunqoam  licet,  diiraate  obfidionc,  et  amici 
«  **  non  eft  caufam  amici  perdere,  vel  quoqiio  modo  deteriorcm 

t4  "  faccre* 
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«*  facere.    Etquiadvexiti  non  ultra  tenebitur^  quam  dc  damno  CHAP. 

«  culpa  d'atp  ?  atquin  in  fubditis  id  fetnper  capitale  fuit,  quin  et 

<<  in  amicisy  edi&o  ante  monitisy   faepe  et   in   non  monttia* 

<*  Rurfus,  G  quift  nondum  advexit,  fed»  dum  advehere  volttit^ 

<*  deprehendatur^  fola  reram  interceptarum  retentione  erimus 

«  content!,  idque  donee  caveatur,  nihil  tale  in  pofterum  com-  * 

«  miflum  iri  ?"    He  concludes  thus :  <<  I  do  not  agree  to  that 

<^<  opinion,  having  learnt  from  the  cuftom  and  ufages  of  all  na- 

**  tions,  to  fell  all  intercepted  goodsi  and  often  to  infli^l^  if  ^aot 

**  a  capital}  at  leaft  a  corporal  puniQiment.'' 

Such  are  the  opinions  of  thefe  two.  very  learned  writers,  whO|  CratByafc. 
although  in  fome  refpeds  they  differ,  agree  in  eftablifliing  this  as  ^^  ^ 
a  fettled,  undifputed  rule,  that  whoever  conveys  any  neceflariea 
to  a  befieged  town,  camp,  or  port,  is  guilty  of  a  breach  of  the 
law  of  nations.  This  being  the  cafe,  an  infurance  upon  fuch 
commodities  mud  neceflarlly  be  void  and  of  no^effciEl,  agreeably 
to  the  principles  which  have  already  been  advanced. 

One  queftion  only  remains  to  be  confidered  ;  how  far  infur« 
ances  upon  goods,  the  exportation  and  importation  of  which  are 
forbidden  by  the  laws  of  other  countries,  are  valid  ?  In  England^ 
the  law  is  clear,  as  it  has  been  laid  down  by  two  very,  great 
judgeS)  that  fuch  infurances  are  good  }  becaufe  the  foundation 
of  the  contract  is  not  illicit.  It  has  been  exprefsly  held  by  Lord 
Mansfield  ftiore  than  once,  in  which  he  has  been  confirmed  by 
the  whole  court  of  King's  Bench,  that  one  nation  never  takes 
notice  of  the  revenue  laws  of  another ;  and  tlierefore  fuch  an  in* 
furanpe  was  certainly  good  and  valid.-  A  fimilar  opinion  feems 
Iq  have  been  entertained  by  Lord  Hardtuicke  /  at  leaft  fo  much 
may  be  ^olle^ed  from  his  argument^  in  a  cafe  reported  in  * 

But  although  this  ppint  is  fo  clearly  fettled  by  the  law  oiEng^  i^m^igMf 
.  land^  in  which  alfo  the  law  of  France  coincides,  it  is  certain  that 
the  cjcpediency  of  it  has  been  a  queftion  which  has  very  much 
engaged  the  attention  of  fome  confiderable  French  authors. 
Their  opinions  can  in  no  way  affe£l  the  law  of  England^  which 
ftands  upon  much  higher  authority  than  the  feQtlm^nt^  of  fpe* 
culative  men^  however  refpe^able  \  but  it  may  be  produQive 

of 
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CHAP,  of  fome  amufementt  if  not  inftruAioni  to  fee  by  whatargudieolt 
^   ^"^'      the  twodifierentq^ioiis  are  fupported. 

l^othierTr.  Thofe  whocootend  that  fnch  infurances  are  illegal,  argue  in 
tmct$li  u  *^^^  manner  :  that  they  who  carry  on  commerce  in  a  country 
^s.  arui.  are  obliged,  by  the  cuftom  of  national  and  natural  lav^  to  con. 
form  to  the  laws  of  that  country  where  they  trade*  Every  fore- 
reign  has  power  and  jurifdidion  over  every  thing  done  in  the 
country^  where  he  has  a  right  to  command ;  he  hat  confequently 
a  right  to  make  laws^  relative  to  commerce  witUn  his  domini- 
ons, which  bind  ail  thofe  who  trade,  as  well  ftrangers  as  fnb- 
je6)s.  No  one  can  difpute  with  the  forereign  the  right  he  has 
to  retain  in  his  own  country  certain  merchandiaes  which  are 
there  to  be  found,  and  to  prohibit  the  exportation  of  them.  To 
export  them  contrary  to  his  orders,  is  to  ftrike  a  blow  at  his 
undoubted  authority ;  and  confequently  it  is  unjuft.  But  admit- 
ting, fay  they,  that  a  Frencbman  would  not  himfelf  be  fubjeA  to 
the  law  of  Spain^  for  the  trade  which  he  carries  on  in  Spmn^  It 
cannot  be  denied  that  the  Spaniards^  whofe  affiftance  he  requires 
are  fubje£l  to  thofe  laws  \  and  that  they  offend  extremely  in  af- 
fifting  him  to  export  that,  the  exportation  of  ^hich  is  prohibited 
by  law.  This  fpecies  of  trade  then  is  to  be  confidered  as  illicit^ 
and  contrary  to  good  faith;  and  confequently  tbecontrad  of  in* 
furance,  introduced  in  order  to  prote£l  it,  by  charging  the  in- 
furer  with  the  riik  of  confifcation^  is  illicit,  and  cannot  induce 
any  obligation* 

9  Vah  Gmb.  Thofe  who  fupport  the  oppofite  do6lrtne  contend,  that  the 
1  fi'roerlgon,  exportation  or  imporatiou  of  commodities  prohibited  by  foifeiga 
*^^  laws  is  no  ofiknce ;  and  that  the  means  employed  to  tSk6t  it  are 

regarded  by  the  law,  as  a  laudable  and  ingenious  exertion  of 
{kill*  Thus  die  exportatio|i  of  certain  commodities  is  prohibited 
in  Spain^  which  the  government  of  that  country  has  a  right  t^ 
do^  but  the  laws  of  his  Catholic  Majefty  are  not  the  rule  qf 
a£Vion  for  Frenchmen.  It  is  allowed  them  to  bring  from  Spain 
into  France  piaftres,  piftoles,  and  filks,  for  the  fupport  of  th^ 
Banks,  the  manufaAures,  and  the  commerce  of  that  country* 
Thefe  merchandizes  are  a  lawful  branch  of  trade ;  and  there  is 
no  reafon  why  they  fliould  not  be  the  fubjed  matter  of  a  coptraA 
•f  infuraace*    But  above  aUj  they  inCfti  th^t  they  are  juftified 
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t»f  die  conftant  eufton  )•  «nd  that  the  reafoners  on  the  edier  C  h  a  r. 
fide  ought  to  be  left  ftriA,  when  it  is  confidered»  that  this  con- 
traband tnde  b  a  vice  common  to  all  commerciai  nations.  The 
Spamards  and  Engiifi  in  time  of  peace  pradife  it  in  France :  ic 
is  therefore  permitted  to  carry  it  on  in  their  refpedive  countries^ 
b J  way  of  reprifaL  v 

Whatever  difierence  diere  may  be  on  the  queftion  of  expedU 
ency ;  it  is  univerfaliy  admitted  by  the  French  writersi  that  in- 
furances  upon  fuch  goods  are  valid.  We  have  already  feen  that 
the  fame  ideas  have  been  adopted  by  the  law  of  England\  and 
that  every  policy  upon  goodSf  the  exportation  and  importation 
of  which  is  not  prohibited  by  the  municipal  laws  of  this  coifiitry^ 
or  by^  the  general  laws  of  nations^  is  legal  and  binding  upon  die 
parties^  and  the  underwriter  muft  anfwtr  for  every  lots  arifing 
by  means  of  any  of  the  ufual  perfls. 
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CHAPTER    THE    FOURTEENTH. 

Of  Wager-Policies, 


HAVING  in  the  four  preceding  chapters  ftated  the  variotts  CHAP, 
cafes,  in  which  the  contradi  of  infurance  is  void  from  its*  ^'^• 
very  commencement,  on  account  of  its  repugnancy  to  thbfe 
principles  of  judice,  equity,  and  good  faith,  which  are  thb  great 
foundation  of  all  Gontra£l8  between  man  dnd  man ;  we  proceed 
to  treat  of  thofe  policies^  which  by  the  pofitive  ftatute  law  of  the 
country  are  declared  to  be  abfolutely  null  and  void.  Of  thefe 
the  largeft  clafs  are  wager-policies,  or  policies  as  they  are  called, 
upon  intereft  or  no  iutereft* 

The  nature  of  the  contra£l  of  infurance,  in  its  original  ftate, 
was,  that  a  fpecifick  voyage  (hould  be  performed  free  from  pe- 
rils ;  and  in  cafe  of  accidents,  during  fuch  voyage,  the  infurer, 
in  conGderation  of  the  premium  he  received,  was  to  bear  the 
merchant  harmlefs.  It  followed  from  thence,  that  the  contract 
related  to  the  fafety  of  the  voyage  thus  particularly  defcribed,  in 
refpe  A  either  of  (hip  or  cargo :  and  that  the  perfon  infured  could 
not  recover  beyond  the  amount  of  his  real  lofs. 

In  procefs  of  time,  however,  variations  were  made,  by  ezprefs 
agreement,  from  the  firft  kind  of  policy  \  and  in  cafes  where  the 
trader  did  not  think  it  proper  to  difclofe  the  nature  of  his  inte« 
reft,  -  the  infurer  difpenfed  with  the  infured  having  any  intereft 
either  in  the  (hip  or  cargo.  In  this  laft  kind  of  policy  (of  which 
we  are  now  to  treat)  ««  valued  free  from  average,"  and  "  intc- 
•«  reft  or  no  intereft,"  it  is  manifeft,  that  the  performance  of 
the  voyage  or  adventure,  in  a  reafonable  time  and  manner,  and 
not  the  bare  exiftence  of  the  (hip  or  cargpi  is  the  object  of  the 
iofurancc. 

Tpii*  i|.       a  or     DO  Such 
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Such  an  ohjcCt  as  that»  from  a;  reference  to  the  real  nature  of 

an  infarance,  as  dated  in  the  outfet  of  the  chapter,  namely, 

that  it  is  a  contra£l;  of  indemnity  from  a  real  and  manifeft,  not 

from  a  fuppofed  and  ideal  lofs,  muft  hare  been  originally  bad* 

Indeed  it  has  been  declared  from  the  bench,  prior  to  the  difcuf- 

CimWidy,   ^^"  ^f  jijfflevedo  ▼•  Cambridge^  in  the  reign  of  queen  Annep  that 

lo  Mo4.  77*  fuch  infurances  were  formerly  bad  \  for  it  is  taken  for  granted 

cinw*  '*    ^  ^^9^  ^^  ^  fettled  law,  that  in  former  times,  if  one  had  no 

a  Venka69.  intereft,  though  the  policy  ran^  intereji  orno  inierefi^  the  infurance 

'    was  void  \  becaufe  infurances  were  made  for  the  benefit  of  trade, 

and  not  that  perfons  unconcerned  ^herein,  or  nainterefted  in  the 

fttbjefk  matter,  Ihould  profit  by  them, 

DcptibtT.  "Tiig  jjgi^  tj^yg  ftarted  feems  to  receire  fomc  confirmation 
Comya*t  from  thc  couttfcl,  and  was  not  contradiAed  by  the  Court  in  the 
Rf?-  360.      ^^jg  ^^  Depaiba  v.  Ludlow^  for  the  counfcl  there  obfenred,  that 

infurances  upon  intereft  or  no  mtereft  were  introdnced^iu:^  the 

revolution. 

If  this  was  the  law  of  England  in  thi&  refpef):,  previous  to  the 

levolution,  as  thefe  cafes  fuppof(i  it  to  be,  it  was  confonant  to 

the  poGtive  laws  of  n>oft  of  the  commercial  dates  and  countries 

%  Maf.  70.    ^o  JEurope*    For  we  find  that  by  pofitive  regulations  of  Middle^ 

•5.SS.1S9.  hurg^  Genoa^  Konyngjburgj^  Rotterdam^  and  Stochbolm^   all  infu* 

^^^'  ranees  upon  wagers,  or  as  intereft  or  no  intereft,  arc  declared  to 

be  abfolutely  void,  and  of  no  ttkO,. 

But  though  this  mode  of  infuriog  gained  footing  in  Eng*  < 
tandi  yet  when  introduced,  the  cQurts  of  jufiice  looked  u|>on 
tbcfe  contrads  with  a  jealous  eye }  and  by  their  determinations 
Chewed  the  ftrong  prejudices  which  they  entertained  againft  them. 
The  courts  of  Equity  in  particular  manifed'  that  their  inclina- 
tion would  lead  thehi  as  much  as  poflible  to  fapprefs  fuch  a  fpe* 
cies  of  contra£t :  nay,  that  they  ftill  confidered  them  as  void. 
This  is  evident  from  two  cafes  in  Vernvn*%  ReportSu 

OcadartT.  I*^  ^^^  of  them,  the  defendant  had  lent  money  on  a  botfcomrf 

Garrett,  bond,  but  had  no  intereft  in  the  fliip  or  cargo ;  the  money  knt 

Tri^TcrA  was  300A  and  he  iofured  450/.  on  the  (hip;  the  plaintifiF/s  bill 

f*^*-  ^          was 
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was  to  hare  the  policy  delivered  up,  bccaufc  the  defendant  was  <J  H  A  p. 
not  concerned  in  point  of  intereft  as  to  the  (hip  or  cargo. 

Ter  curiam.  Take  it  that  the  law  is  fettled,  that  if  a  man  has 
no  intereft,  and  infures,  the  infurance  is  void,  though  it  be  ex« 
prefled  in  the  policy,  interefted  or  not  interefted.  The  reafon  the 
law  goes  upon  is,  that  infurances  were  made  for  the  benefit  yof 
trade,  and  not  that  perfons  unconcerned  therein,  and  who  were 
not  interefted  in  the  (hip,  (hould  profit  thereby ;  and  nvhere  one 
would  have  the  benefit  of  the  infurance^  be  muji  renounce  all  intereft 
in  the  /hip.  hxit  the  reafon  why  the  law  allows  that  a  man  ha- 
ving fome  intereft  in  the  (hip  or  cargo  may  infure  more,  or  five 
times  as  much,  is,  that  a  merchant  cannot  tell  how  much  or  how  - 
little  his  faAor  may  have  in  readinefs  to  lade  on  board  his  (hip. 
.Per  Cur.  Decree  the  policy  to  be  delivered  up  to  be  cancelled. 

From  the  fpirit  of  this  decifion  it  may  likewife  appear,  that ' 
thd  Court  of  Chancery  inclined  to  think,  that  an  infurance  made 
without  the  benefit  of  falvage  to  the  infurer,  was  unconfcien* 
tious,  and  a  proper  fubje£t  for  relief  in  equity ;  for  the  Court  ex* 
prefsly  fays,  where  one  would  have  the  benefit  of  the  infurance, 
he  muft  renounce  all  intereft  in  the  (hip. 

In  another  cafe  alfo,  which  wag  on  a  policy  of  infurance  on  Le  Pypre. 
goods,  by  agreement  valued  at  600/.  and  the  infured  not  to  be  ^'velouTiSL 
obliged  to  prove  any  intereft  :  the  Lord  Chancellor  ordered  the  loChancery, 
defendant  to  difcover  what  goods  he  put  on  board ;  for  although  Terml^inS- 
the  defendant  oiFefed  to  renounce  all  intereft  to  the  infurcrs,  yet 
it  muft  be  refened  to  the  Mafter  to  examine  the  value  of  the 
goods  faved,  and  to  dedu£t  it  out  of  the  value  or  fum  of  600L 
at  which  the  goods  were  valued  by  the  agreement. 

There  was  one  very  remarkable  difference  between  policies 
upon  Intereft,  and  fuch  as  were  not,  of  which  I  believe  notice 
has  already  been  taken  in  a  former  part  of  this  work :  namely* 
that  in  policies  upon  intereft,  you  recover  for  the  lofs  aflually 
fttftfuned,  whether  it  be  total  or  partial :  but  upon  a  wager-po- 
licy,  yon  can  never  recover  but  for  a  total  lofs.  All  the  dofirine, 
which  tttms  upon  this  'diftinftion  between  intereft  and  wager-po-  «  Burr.  SSt : 
%ies  was  confidcrcd  at  much  length  by  Lord  Mansfield  in  the  ^**«  *»«•»  * 
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CHAP,  famous  caufc  of  Gofs  v.  Withers,  to  which  wc  have  bad  occafieA 

XIV 

more  than  once  to  refer. 


C.I 


Vide  ante.  It  has  already  been  obferved,  that  the  fccurity  given  to  the 
infured  was  very  conGderably  increafed  by  the  ereAion  of  two 
AiTurance  Companies,  which  were  incorporated  by  royal  charter 
in  the  year  1720  »  for  the  Icgiflature  had  taken  care  that  thofe 
corporations  (hould  have  fuflicient  funds  to  anfwer  any  demands 
.that  might  be  made  upon  them,  in  the  common  courfe. of  bufi- 
nefsi  But  tliis  additional  fecurity  for  the  infured  foon  produced 
many  dangerous  and  alarming  confequences,  which,  if  they  had 
not  been  checked,  would  have  proved  very  detrimental  (o  the  trade 
,of  this  country.  For  inftead  of  confining  the  bufinefs  of  in(u« 
ranees  to  real  rifks,  and  confidering  them  merely  as  an  indem- 
nity to  the  faijr  dealer  againd  any  lofs  which  he  might  fuftain  in 
the  courfe  of  a  trading  voyage,  which,  as  we  have  feen,  was 
the  original  defign  of  them  \  that  pra£Ucef  which  only  prevailed 
fince  the  revolution,  of  infuring  ideal  rifles,  under  the  names  of 
intereft  or  no  inter eft^  or  ivithout  further  proof  of  inter efl  than  the 
policy^  or  ivithout  benefit  of  falvage  to  the  Underwriters^  was  en- 
o  creafing  to  an  alarming  degree,  and  by  fuch  rapid  flrides  as  to* 
threaten  the  fpecdy  annihilation  of  that  lucrative  and  mod  bene- 
ficial branch  of  trade.  All  thefe  various  kinds  of  infurance  jult 
enumerated  (and  many  others,  which  the  ingenuity  of  bad  men 
found  no  difficulty  in  devifing),  having  no  reference  whatever  to 
adlual  trade  or  commerce,  were  very  juftly  confidered  as  mere 
gaming  or  wager-policies  :  and  therefore  the  legiflature  thought 
it  necefTary  to  give  them  an  eSeclual  checl^,.and,  by  pofitive 
rules,  to  fix  and  afcertain  what  property  or  intereft  a  merchant 
jQiould  be  permitted  to  infure. 

Accordingly  an  aft  of  parliament,  pafled  in  the  19th  year  of 
the  reign  of  king  George  the  Second,  intituled,  <<  an  aft  to  regulate 
*<  infurance  on  fliips  belonging  to  the  fubjefts  of  Great  Britain^ 
«'  and  on  merchandizes  or  efiefts  Lden  thereon,"  As  this  a£b 
is  the  mod  important  and  moil  extenfive  in  the  whole  code  o£ 
ftatute  law,  with,  regard  to  infurance,  I  fhall  now  cite  asmudi 
>  of  it  at  length  as  relates  to  the  prefent  chapter,  and  afterwards 
the  other  claufes  of  it  under  thofe  heads^ :  to .  which  they  more 
immediately  apply.  ^     .    . 

The 
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*  The  caufcs  which  co-opcratcd  to  induce  the  legiflatlve  body  chap. 

to  pafs  fuch  an  aft,  are  fully  ftated  in  the  preamble.  "Whereas  ,   ^^^'    , 

<<  it  hath  been  found  by  experience,  that  the  making  affurances  19  ceo.  il. 

^  intereft  or  no  Jntcrcfl-,  or  without  further  proof  of  intereft  ^-  37- 

*«  than  the  policyi  hath  been  produ£live  of  many  pernicious 

"  practices,  whereby  great  numbers  of  ihips,  with  their  car- 

<*'  goes,  have  cither  been  fraudulently  loft  and  dcftroyed,  or  ta- 

^  ken  by  the  enemy  in  time  of  war }   and  fuch  aflurances  have 

«*  encouraged  the  exportation  of  wool,  and  the   carrying  oti. 

^<  many  other  prohibited  and  clandeftine  trades,  which  by  means 

"  of  fuch  aflurances  have  been  concealed,  aud  the  parties  con- 

^  cerned  fecurcd  from  lofs,   as  well  to  the  diminution  of  the 

*<  publick  revenue,  as  to  the  great  detriment  of  fair  traders ; 

M  and  by  introducing  a  mifchievous  kind  of  gaming  or  wagering,    ' 

«<  under  the  pretence  of  afluring  the  ri(k  on  (hipping,  and  fair 

<>  trade,  the  inftitution' and  laudable  defign  of  making  aflurances 

^  hath  been  perverted ;  and  that,  which  was  intended  for  the 

<<  encouragement  of  trade  and  navigation,    has,  in  many  in- 

^<  ftaiices,  become  hurtful  of,  and  deftru£tive  to  the  fame/' 

*<  For  remedy  whereof  be  it  enaded,  that  no  aflurance  or  af«  Sea.  t. 
<^  furances  (hall  be  made  by  any  perfon  or  perfons,  bodies  cor# 
*<  porate  or  politick,  on  aiiy  Qiip  or  (hips  belonging  to  his  ma- 
<*  jefty,  or  any  of  his  fubjefis,  or  on  any  goods,  merchandizes, 
**  or  efle<^s,  laden  or  to  be  laden  on  board  of  any  fuch  (hip  or 
<*  (hips,  interejl  or  no  tntereji^  or  tvitbout  further  proof  of  Intereji 
*♦  than  the  policy ^  or  by  way  >pf  gaming^  or  wagering^  or  nvithout 
^*  benefit  of  falvage  to  the  ajffiaer  /  and  that  every  fuch  infurance 
<<  (hall  be  null  and  void  to  all  intents  and  purpofes." 

<«  Provided  always,  that  a(rurance  on  private  (hips  of  war.  Sea.  i, 
M  fitted  out  by  any  of  his  majefty's  fubjedls  folely  to  cruize 
<<  againfl:  his  majefty's  enemies,  may  be  made  by  or  for  the 
«*  owners  thereof,  intereft  or  no  intereft,  free  of  average,  and 
"  without  benefit  of  falvage  to  the  aflurer ;  any  thing  herein 
^<  contained  to  the  contrary  thereof  in  an^  wife  notwithftand- 
^'  ing," 

««  Provided  alfo,  that  any  merchandized  or  effcfts  from  any  Sca.  j. 
V  ports  or  places  in  JEurope  or  America,  iq  the  poflclEon  of  .the 

Ei9  3  •^  crowns 
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CHAP.  «'.  crowns  of  Spain  or  Portugal^  may  be  afliired  Ui  fttdi  way  ^^ 
^.  ^^'      "  mannery  as  if  thia  aft  had  not  been  made/' 

ML  4;  The  fourth  fefibn  relates  to  re-inturances^  which  will  be  the 

fttbjcA  of  the  foUowing  chapter. 

SA  5i  '<  And  be  it  enafted,  that  all  and  erery  fum  and  fains  of  mo« 

<<  ney  to  be  lent  on  bottomry,  or  at  refpwidentta^  upon  any  (hip 
<<  or  (hips  belonging  to  any  of  his  nujefty's  fttbje£lS|  bound  to 
^(  or  from  the  Eaji  Indies^  (hall  be  lent  only  on  the  (hipt  or  on 
^  the  merchandize  or  effisds  laden,  or  to  be  laden,  on  board  of 
<<  fuch  (hip,  and  (hall  be  fo  exprefled  in  the  condition  of  the 
<^  faid  bond :  and  the  benefit  of  falrage  (hall  be''  allowed  to  the 
^  lender,  his  agents  or  afligns,  v)bo  alone  Jball  have  a  right  tf 
^9  make  affiirancf  on  the  money  fo  lent :  and  no  borrower  of  money 
*'  on  bottomry  or  re/pondentia,  as  aforefaid,  (hall  recover  more 
^<  on  any  infurance  than  the  value  of  his  intereft  in  the  (hip,  or 
<*  in  the  mercliandixes  or  efiefts  laden  on  board  of  fuch  (hip, 
^'  exclufive  of  the  money  fo  borrowed  ;  and  in  cafe  it  (hall  ap- 
<<  pear,  that  the  value  of  his  (hare  in  the  Aip,  or  in  the  mer* 
^     <<  cbandizes  or  eflTefts  laden  on  board,  doth  not  amount  to  the 
<<  full  Cam  or  fums  he  had  borrowed  as  aforefaid,  fuch  borrower 
*<  (hall  be  refpon(ible  to  the  lender  for  fo  much  of  the  money 
*<  borrowed,  as  he  hath  not  laid  out  on  the  (hip  or  merchandise 
f<  laden  thereon,  with  lawful  intereft  for  the  fame,  togetherwith 
^  the  aflurance,  and  all  other  charges  thereon,  in  the  proportion 
*f  the  money  not  laid  out  (hall  bear  to  the  whole  money  lent, 
<<  notwithftanding  the  (hip  and  merchandizes  be  totally  loft*" 

Upon  this  laft  feftion,  of  which  we  (hall  treat  more  fully  in 
^t  chapter  on  Bottomry,  it  may  be  fuifictent  in  this  place  to 
obferve,  that  none  but  the  lender  (hall  have  a  right  to  make  in- 
furance on  the  money  lent.  It  is  alfo  to  be  remarked,  that  this 
regulation  of  infurance  on  bottomry  or  tefpondentia  intereft,  ex- 
tends only  to  Eajl  India  (hips :  and  therefore,  an  infurance  of  a 
rejpondentia  intereft  upon  any  otlier  (hips  may  be  made  in  the 
fame  manner  as  they  ufed  to  be  before  this  aft.  It  has  alfo  beeii 
decided  upon  this  claufe  of  the  aft,  that  it  never  meant  or  in* 
tended  to  make  any  alteration  in  the  manner  of  infurances :  and 
it  wa  s  declared  .by  the  whole  court  in  the  cafe  of  Glover  v.  Slach 

which 
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which  wai  fully  reported  in  a  former  chapter,  to  be  the  efta-  C  H  a  P. 

blUhed  law  and  ufage  of  merchants^  that  refpondentia  and  hot-  _*  , 

tomrv  muft  be  mentioned  and  fpecified  in  the  policy  of  infu-  clover  t. 

BUck» 

WnC«*  3  Burr. 

By  the  firft  fedion  of  ihe  zQ,  it  is  clear  that  at  (his  day  all  ^  i.V'z!! 
infurances  made  contrary  to  it  are  abfolutely  void  and  of  no  ef- 
k6t :  which,  ae  has  already  been  fliewn^  was  alfo  the  cafe  by 
the  ancient  law  of  this  country.  It  may  now  be  material  to  ^enr 
fidcr  jirft,  what  cafes  have,  by  the  conftrudion  put  by  the 
learned  judges  upon  this  ftajtutc,  been  held  not  to  fall  within  it$ 
dcfcription :  and  fecondly,  thofe  which  do,  and  in  whiicb^  th^ 
policies  have  confequently  been  holden  to  be  voi4« 

It  was  formerly  a  matter  of  doubt,  whether  the  a£i  was  meant 
to  extend  to  infurances  of  foreign  property,  and  on  foreign  (hips« 
The  better  opinion,  however,  was,  that  it  did  not ;  for  it  was 
clear,  tha(  fuch  infurances  did  not  fall  within  the  words  ef  the 
ilatute  ;  and  from  an  attentive  confideration  of  the  preamble^ 
they  do  not  fccm  to  come  under  the  defcription  of  the  mifchiefs^ 
againft  which  it  was  the  intention  of  the  legiflature  to  provide. 
But  thefe  doubts  are  entirely  at  an  end  by  feveral  decifions  o£ 
the  courfs  ;  and  particularly  by  a  c^ife,  in  which  it  was  exprefsly 
declared  by  the  court  (and  the  reafbn  for  it  Hated),  that  the  aft 
^as  not  dcfigned  to  extend  to  foreign  fhips. 

The  cafe  was  this :  the  policy  was  on  goods,  on  hoard  three  TheHoilb^ 
f'rencb  veffcls,#from  St.  Domingo  to  Bourdeaux.  The  material  J;,^^!^  j*J^; 
part  of  it,  as  to  this  cafe,  was  in  |:he  following  words  :.  '^  On 
^'  all  goods  loaden  or  to  be  loaden  on  board  the  (hips  Le  Soigneux, 
**  La  Puc^Hi^  Le  Vauu[ueri  all  pr  any  of  them.  The  faid  goods» 
«*  and  mcrchaindi^es  by  agreement  are,  and  (hall  be  valued  at 
*^  (j)  on  ;e5  calks  of  clayed  fugar,  and  12^ 

^<  hoglbeads  of  mufcavadoes  :  the  policy  to  bi  dumed  fufficient  pro^f 
M  pf  interefi^  in  cafe  oflofs!^  The  firft  count  in  the  declaratioa 
dated,  that  goods  to  a  great  amount,  being  the  property  of  cer« 
tain  foreigi^jcrs,  had  been  (hipped  on  board  Le  SoigneuXf  and 
that  (he  had  been  loft.  The  fecond  averred,  that  the  goods  were 
pipped  on  board  fte  tbret  fiips^  or  form  cr  oriecf  fbem$  to  the 

{$)  Tbk  w«  bkAk,atlKt«  |iiate4k 
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C  rt  A  p.  amount  of  the  fum  infurcd;  and  that  two  of  them  had  been  cap*' 
.    ^1^*  .  turcd,  and  the  other  loft. 

This  cafe  came  before  the  court  upon  a  motion  to  fet  aGde  the 
writ  of  enquiry,  which  had  been  executed  before  the  fhcrifF, 
after  a  judgment  by  default,  on  this  ground :  that  the  jury  had 
aflefled  the  damages  to  the  amount  of  the  defendant's  fubfcrip. 
tion,  without  any  proof  of  the  amouittor  valueor  any  evidence  what- 
ever, except  that  of  the  defendant's  handw/iting  to  the  policy. 
In  addition  to  this  objeftion^  an  affidavit  was  producedf 
tending  to  fhew,  that  in  fa&  the  infured  had  no  interefl.  It 
was  argued  for  the  defendant,  that  by  the  exprefs  agreement  of 
the  parties,  no  other  proof  of  intereft  but  the  policy  was  re- 
quired ;  and  this  infuranceon  foreign  (hips  and  property  was  not 
within  the  ftateite  prohibiting  f uch  policies  ;  fo  that  the  plaintiS* 
was  entitled  to  recover  the  fum  infured  by  the  defendant,  even 
if  it  could  be  proved  that  the  infured  had  no  property  on  board. 
The  court  faid  that  this  was  not  a  policy  within  the  ftatute,  fo- 
reign (hips  not  having  been  iucluded  in  that  z(k,  on  account  o^ 
the  difficulty  of  bringing  witnefTes  from  abroad  to  prove  the  in- 
tereft. The  only  difficulty  there  could  have  been  here,  was  from 
the  circumftance  of  there  having  been  three  (hips  ;  but  the  fe- 
cond  count  was  fo  framed,  as  to  make  the  cafe  the  fame,  as  if 
there  had  been  but  one.  By  fufficring  judgment  to  go  by  default, 
the  defendant  has  confefled  the  plaintliF's  title  to  recover ;  and 
f  the  amount  was  fixed  by  the  ftipulation  in  the  poli<:y. 

Cvtiifu  d  V,  In  a  ftill  more  modern  cafe,  which  was  much  difcufled  in  twO 
8  Tcrm*Acp.  arguments,  one  of  the  points  was,  the  infurance  being  on  Dutch 
V'  Seethe  pjjze  fliipSj  whether  a  count  in  the  declaration,  averring  that  the 
po(t  360.'  plaintiffs  as  commiffioners  for  the  difpofal  of  Dutch  fliips  and 
Lucrna  "  effects  made  the  infvirance,  and  that  the  faid Jhtps^  or  any  of  them, 
S.  P.  ^ere  t;ot  belonging  to  his  majefy^  oranyofhisfuhjeEts,  was  good* 

JU-  cf  tT,     ^^'S  point  came  on  upon  a  demurrer  :  and  after  argumentj 

Lord  Kenyon  faid — "  This  queftion  depends  on  the  conftruc- 
>  tionof  the  ftatute  19  Geo,  a.  c,  37.  fo^  notwithftanding  the  ar- 

gument, I  think  at  common  law  a  perfon  might  infure  without 
having  any  intereft  \  but  the  preamble  and  cnafting  part  of  the 

Aatutc 


OF  WAGER  POLICIES.  353 

ftatute  retnoTC  all  doubt ;  for  the  aft  recites  the  mifchiefs  and   CHAR 

,  XIV. 

inconveniences  that  had  ariftn  from  the  making  of  aflurances 
intereft  or  no  intereft,  and  then  it  enafts  (not  declaring)  that 
no  fuch  aflurance  (hall  be  made,  except  in  certain  cafes,  which 
for  very  wife  and  politic  reafons  were  excepted.  Therefore  t 
am  fatisfied  that  this  count  is  good,  unlefs  it  be  on  an  infurance 
prohibited  by  that  ftatute.  But  that  ftatute  only  applies  to  ftiips 
belonging  to  his  majefty  or  any  of  his  fubjefts,  and  does 
not  extend  to  foreign  Chips.      The  defendant's  counfcl  then  \ 

wiflied  us  to  conGder  tl^efe  Chips  as  belonging  to  the  govem* 
ment  of  this  country:  but  that  cannot  be,  for  the  property 
in  captured  (hips  is  not  altered  before  condemnation  in  the  court 
of  Admiralty. 

It  was  formerly  thought,  that  a  valued  policy  was  a  wager- 
policy  >  like  intereft  or  no  intereft.     But  this  idea  is  now  ex-  ' 
ploded,  as  we  (hall  prefently  (hew  by  a  folemn  deciGon  of  the 
court  of  King's  Bench.     Of  the  difference  between  open  and 
valued  policies  much  has  been  already  faid  \  and  the  origin  of  Vidoante^ 
the  latter  was  derived  from  this  fource,  it  being  fometimes  rrou-  ^'  '*. 
blefome  to  the  trader  to  prove  the  value  of  his  intereft,  or  to 
afcertain  the  quantity  of  his  lofs,  he  gave  the  infurer  a  higher 
premium  to  agree  to  eftimate  his  intereft  at  a  precife  fum.     To 
recover  upon  this  kind  of  policy,  the  infured  need  only  prove 
that  he  had  an  intereft,  without  (hewing  the  value.     If  indeed   . 
it  appeared,  or  could  be  made  appear,  that  the  intereft  proved 
was  merely  a  cover  to  a  wager,  in  order  to  evade  the  ftatute^ 
there  is  no  doubt  fuch  a  policy  would  be  void. 

All  this  doctrine  was  very  fully  ftated,  and  commented  upon  ^^. 
by  Lord  Mansfield^  in  giving  judgment  in  a  caufe  then  depend-  Rucker, 
ing  in  the  court  of  King's  Bench.     *•  A  valued  policy,'*  faid  his  ^.g^'/' 
Lord(hip,  <<  is  not  to  be  confidered  as  a  wagdr-policy,  or  like  videaote, 
«*  tnttreft  or  no  intereft.     If  it  were,  it  would  be  void  by  the  zOt  ^   '  ^•*^** 
*^  of  19  Geo.  a.  c.  37.    The  only  tStOt  of  the  valuation  is  fixing 
^<  the  amount  of  the  prinie  coft ;  juft  as  if  the  parties  had  ad- 
<<  mitted  it  at  the  trial :   but  in  every  argument,  and  for  every 
<<  other  purpofe,  it  muft  be  taken'  that  the  value  was  fixed  in 
«« fuch  a  manner^  as  that  the  infured  meant  only  to  have  an  in- 
<<  demnity.     If  it  be  undervalued,  the  merchant  himfelf  ftands 
f «  infurer  for  the  furplus.    If  it  be  much  overvalued^  it  muft  be 

•*  done 
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CHAP.  M  dene  with  a  bad  view ;  either  to  gain,  contrary  to  the  19th  of 
,v  /^'^*  ,  "  the  late  king  ;  or  with  fomc  view  to  a  fraudulent  iofs :  there* 
*<  fore  an  infured  never  can  be  allowed  to  plead  in  a  coart  of 
**  juftice,  that  he  has  greatly  overvalued,  or  that  his  inhered: 
^  was  a  trifle  smly.  It  is  fettled,  that  upon  valued  policies  the 
<*  merchant  need  only  prove  fome  intereft,  to  take  it  out  of. 
**  19  Geo,  2.  becaufe  the  adverfe  party  has  admitted  the  value  • 
^  and  if  more  were  required,  the  agreed  valuation  would  fignify 
**  nothing.  But  if  it  fiiould  come  out  in  proof,  that  a  man  had 
'<  infured  ^ooo/.  and  had  intereft  on  board  to  the  value  of  a 
^  cable  only ;  there  never  has  been,  and  I  believe  there  never 
'^  will  be  a  determination,  that  by  fuch  an  evafion  the  aA  of 
*<  parlianxent  may  be  defeated.  There  are  many  conveniencca 
*'  from  allowing  valued  policies :  but  where  they  are  ufed  merely 
#(  as  a  cover  to  a  wager,  they  would  be  confidered  as  an  evafion. 
*<  The  tScQ.  of  the  valuation  is  only  fizingconcluCvely  the  prime 
^  coft.  If  it  be  an  open  policy,  the  prime  coft  muft  be  proved: 
*'  in  a  valued  policy  it  is  agreed."  For  tfaefe  reafons  Lord  Mansm 
field  held,  that  a  valued  policy  is  not  void  by  the  ftatutc  of  the 
19  Geo.  2.  * 

The  paflage  juft  quoted  at  length  was,  in  a  fubfequient  cafe^ 
referred  to  in  the  judgment  of  the  court  s  and  the  dpOrine  thfre 
advanced  was  adopted  and  confirmed^ 

« 

Gnnt  V.  It  was  an  aAion  <m  a  policy  of  inTuraiiee  on  the  fliip  Providena 

i^Vch.  ^^  ai^d  irom  Surinam^  or  whatfoever  other  ports  in  the  We/l 

ft«Geo.Tn.  Indies  at  which  the  (hip  might  load,  to  ^uehc.     At  the  trial 
before  Lord  Afj/i{^^/e/,  at  the  fittings  after  rnVwVy  Term  I78r^ 
the  principal  queftion  on  the  merits  was,  whether  the  plaimi^ 
had   an  infurable  intereft.     It  was  an  infurance  on  the  profits 
>  expe£led  to  arife  on  a  cargo  of  molafles  belonging  to  the  jdain* 

tifF,  who  had  a  contraA  with  government  to  fupply  the  army 
with  fpruce  beer.  Lord  Mansfield  thought  it  an  infurable  inte- 
reft; But  the  part  of  the  cafe,  which  calls  for  our  attenrioa  at 
prefent,  was  a  clauFe  declaring,  ^<  that  in  cafe  of  lois»  it  was 
*<  agreed  that  the  profits  fiiould  be  valued  at  loooA  without  any 
««  other  voucher  than  the  policy.*'  This,  it  was  infifted,  ren» 
dered  the  policy  void,  as  well  withiQ  the  letter^  as  within  the 
fpirit  of  the  19  Geo.  2.  ^«  37* 

Lord 
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Lord  Mansfield,  ^X  the  trial,  inclined  to  think  th^t  tjie  con* 
tv%Ct  was  a  fair  one ;  but  ftill  he  could  not  get  over  the  objec- 
tion, the  inftrument  being  void  on  the  face  of  it.  His  Lord* 
(hip,  however,  faved  the  point  for  the  opinion  of  the'  court* 
a  verdiQ;  being  entered  for  the  plaintiff^  fubjeft  to  that  re« 
ference. 

In  Michaelmas  Term  following,  the  matter  came  on  to  bd 
heard ;  when  after  full  argument  at  the  har» 

I 

Lord  Mansfield^  C.  J.  faid :  "  I  have,  fincc  the  fittings  at 
<•  Guildiall,  on  'further  confideration,  changed  mj  opinion.  I 
<<  then  thought  the  prefent  polic7  within  the  a£t  of  parliament: 
<<  I  np w  thioJc  oiherwife.  On  the  cQnftru£lion  of  the  a^  it  ha» 
<<  uniformly  been  held,  that  a  valued  policy  is  not  void*  It  i« 
**  incumbent  on  the  plaintiff  to  prove  fome  intirreil  ^  but  it  is  not 
**  necefiary  to  go  into  the  whole  value.  In  the  cafe  of  Lewis  v. 
*^  Rticker,  this  dodrine  was  much  confidered.''''^  [Here  his 
Lordihip  read  the  words  already  reported,  and  then  be  proceeds 
thus]  <<  This  infurance  is  on  the  profits  of  si  cargo,  bclon^png 
^  to  a  man,  having  a  contrad  to  fupply  the  9miy»  and  if  it  ar*- 
^*  rive,  the  profits  are  pretty  pertain.  "The  meaning  of  the  pcv 
<<  licy  is  not  to  evade  the  z€t  of  parlianrieni,  but  to  avoid  tbr 
*^  difficulty  of  going  into  an  exa£l  account  of  the  quantum*  -  I 
**  cannot  diflinguifli  it  from  a  valued  policy;  there  is  no  pre- 
**  tence  for  faying  it  is  a  ipagering  one/'  The  other  judges 
concurred  -,  and  the  poflea  was  given  to  tlie  plaintiff. 

In  a  cafe  before  the  late  Lord  Kenyon,  where  the  mtereft  was  l^lintT.te. 
ftated  in  the  policy  to  be  <<  on  the  commiffions  of  the  plaintiff  as  sitUags/fter 
ConGghee  of  the  cstrgo,  valued  at  1500/.,  his  lordfhip  expreffed  a  "*i^^*'"" 
firong  opinion,  that  this  was  4  good  infurable  intezefl;  ^  but  the  CuUdhMl* 
matter  being  compromifed,  it  did  not  come  to  any  decifion. 
Since  that  time,  however,  the  queftion  was  brought  in  a  more 
foleixm  manner  for  the  opinion  of  the  court  upon  a  cafe  re* 
ferved.    The  policy  ftated  the  infurance  to  be  on  prints  valued  ^•''^■v 
at  2000/.     The  declaration  averred,  and  the  id£i  was,  that  the  I'Eaft*!  lU 
injured  nujos  interefied  in  the  profits  to  orife,  and  be  made,  from  the  5**' 
fale  and  dijpojal  tf  the  faid  cargo  of  goods  •     This  cafe  was  twice 
argued  at  the  bar,  once  in  the  time  of  Lord  Kefiyon,,  and  after 
time  taken  to  deliberatCj  the  judgment  of  Mr.  Ju(Uce  Grqfe, 

t  Mr. 
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CHAP.  Mr.  Jufticc  Le  Blanc  and  himfelf;  was  delivered  in  a  very  Iqthl-* 
nous  and  perfpicuous  manner  by  Mr.  Juftice  Lawrence^  who. 
declaredf  in  the  clofe  of  it^  that  Lord  Kenyon  concurred  in  the 
Judgment  fo  pronounced.  The  decifion  was,  that  fuch  profits 
were  the  fubjcd  of  infurance,  and  the  cafe  is  argued  by  hi^ 
lordfliip  upon  general  principles  of  commercial  fpeculation ; 
upon  the  opinions  of  foreign  juri{ts>  and  upon  the  cafes  of 
Grant  ▼•  Parkin/on  above  dated,  and  another,  prior  in  point  of 
time  to  it,  namely,  Henrichfin  v,  Margetfon^  in  Michaelmas  Term 
1776.  But  in  fuch  a  cafe  it  is  neceflary  to  .fliew  fati$fa£torily 
that  the  lofs  of  profits  arofe  from  a  peril  infured  a^ainft,  fuch  a^ 
perils  of  the  (ea,  &c.,  not  from  the  ftate  of  the  market,  for 
which  the  underwriters  are  not  refponfible.  In  (bort,  it  is  in- 
cumbent on  the  aflured  to  (hew,  as  was  obferved  by  Mn  Juftice 

6  E*fti  316.  Lawrence^  in  the  cafe  now  referred  to,  that  if  there' had  been  no 
(hipwreck,  there  would  have  been  fomc  profit. 


ft  Eaft*i  IL 
549.  note 


Ho^fon 
V  •  Glover. 


King  ▼• 
Clover, 
%  New  R; 
»o6. 


So  alfo  in  the  Common  Fleas,  after  much  deliberation^  alf 
the  Judges  of  that  court  were  of  opinion  that  an  African  captain, 
who,  befides  his  wages,  was  entitled  for  his  trouble  and  attention 
in  purchafing  flaves  on  the  coaft  of  Africa^  and  felling  and 
difpofing  of  them  in  the  Wejl  Indus^  to  fo  much  per  cent.^  and 
Other  privileges,  had  a  good  infurabk  intereft  in  this  rema« 
neration. 


JCnoY  V. 
Wood, 
Mich.  Sit. 
Hugs  a( 
CuildhalL 


In  all  the  cafes  above  quoted,  there  was  fomething  of  cer-> 
tainty  in  the  profits  or  commiffions  which  the  afiured  ezpeded ; 
and  it  appeared  in  them  that  by  a  peril  infured  he  was  prevented 
from  enjoying  the  profit.  But  where  not  only  the  profits  are  ai:| 
expeflation,  but  the  obtaining  a  cargo,  out  of  which  the  com- 
miffion  is  to  arife,  is  alfo  an  expectation,  fuch  an  infurance  can- 
not be  fupported  without  entirely  deftroying  the  intention  of 
the  ftat.  19.  Geo,  2.  ch.  37.  The  cafe  in  which  the  confidera- 
tion,  which  I  have  juft  mentioned,  occurred,  was,  in  an  affu- 
rance  "  on  the  (hip  Friendjhipy  at  and  from  Brifiol  to  St.  Thomases 
«  and  Jamuica^  and  from  thence  back  to  Dublin,  on  commif. 
«  fions  valued  at  icoo/."  The  admitted  fa£ts  were,  that  the 
plaintiflF  and  one  Alexander  Robe,  of  Briftol,  merchant,  on  the 
i6i\i  Marcbi  1807,  entered  into  a  charter-party  for  the  Voyage, 
m  queftion :  that  the  ibip  Friendjbip  (ailed  froni  Bri/lol  with  t 

carg^ 
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cargo  for  £/•  Tlomaisf  but  which  cargo  hvos  not  the  property  of  the  C  HA  p, 
plaintiff'^  nor  infured  by  this  policy  :  that  the  fliip  deliyered  her  «  '•,,^ 
cargo  at  5/.  Thomas* s^  and  proceeded  from  thence  in  ballad  for 
Jamaica^  and  was  captured  before  her  arrival,  and  c^ied  into 
Cuba^  where  (he  was  ranfomed  by  the  captain,  and  again  pro- 
ceeded for,  and  arrived  at  Jamaica  .*  that  the  policy  in  queflion  ivas 
meant  and  intended  by  the  plaintiff  as  an  injur ance  upon  the  cummif' 
Jions  expeBed  to  arife  upon  the/ale  and  difpojition  by  the  plaintiff  in 
Dublin  of  produce  expeHed  to  bejhipped  on  board  thefaidjbip  at  Ja-  / 
inaica.  When  the  counfel  for  the  plaintiff  had  opened  this  cafe^ 
Lord  EUenborough  faid,  it  is  agreed,  that  this  infurancewas  on  the 
commiffions  on  the  homeward  cargo  ;.and  it  is  alfo  agreed,  that 
the  vefiel  arrived  at  the  place  where  that  homeward  cargo  was 
to  be  l^ipped,  and  no  reafon  is  af&gned  why  it  was  not  fhip- 
ped*  No  cargo  appears  to  have  been  ready ;  this  is  an  infurance 
of  an  expectation  of  an  expectation.  If  courts  of  juftice  were 
.to  give  effed  to  infurances  of  this  defcription,  they  had  at  once 
better  repeal  the  ftatute  againft  wager  policies.  The  plaintiff 
was  nonfuited. 

In  the  following  term  a  motion  was  made  to  fet  afide  this 
^  nonfttit,  which  was  refufed  by  the  whole  court,  thus  confirming 
the  opinion  delivered  by  Lord  Ellenborough  at  Guildhalls 

In  another  cafe  alfo  it  appeared,  that  an  infurance  h^d  been  DaCofla 
made  upon  any  of  the  packet-boats  that  (hould  fail  from  Ltfbon  ]['B^r/ 
to  Falmouth^  or  fuch  other  port  in  England  zs  his  Majefty  fhould  196^* 
dire£t,  for  one  year,  from  OBober  1763,  to  OBcber  1 7641  upon 
any  kinds  of  goods  and  merchandizes  whatfoever. ,   And  it  was 
agreed,  that  the  goods  and  merchandizes  Jhould  be  valued  at  thi 
fum  infured  on  fuch  packet-boat,  without  farther  pro(f  of  intereft 
than  the  policy  ;  and  to  make  no  return  of  premium  for  want  of 
intereft  being  on  bullion  or  goods.     The  infured  had  an  intereft 
in  bullion  on  board  the  Hanover  packet,  being  one  of  the  king's 
packets  between  Li/lon  and  Falmouth:  and  it  was  totally  Io(t 
within  the  time  mentioned  in  the  policy. 

•    ,This  cafe  has  already  been  quoted  for  another  purpofe  :  but  vd?  >n «, 
on  this  point,  the  court  held,  that  this  was  a  policy  of  a  peculiar  ^  *^7'  ^"* 
fort ;  and  was  an  exception  out  of  .the  ftatute  19  Geo.  9.  c.  37. 
^t  is  a  mixed  policy  \  partly  a  wager-policyi  partly  an  open  one : 

and 
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CHAP;  and  it  is  a  ralued  polIcjTf  and  fairly  fo,  withoat  fraud  or  mifie« 
^^^'       prefentation*    Therefore  the  lofa  hating  happened}  the  inforcA 
is  entitled  as  for  a  total  loCs. 

It  has  alfo  been  folemnly  fettledt  that  upon  a  joint  captuve  by 
the  army  sad  naryi  the  officers  and  crews  of  the  fliips^  before 
t^ondemnation,  haye  an  infurable  intereft^  by  ?irtae  of  the  prize 
eQ,  which  ttfoally  pafl'es  at  the  commencement  of  a  war. 

le  Cns  f.        Tl^is  was  fo  held  in  an  adion  upon  a  policy  of  infarance  on 

b."r  .^Eaft.  ^^  ^^P  ^^*  ^ff^^K^^  ^  A^d  ff o^  Offua  to  London  ;  npon  which 
akft  Gee.  lil.^  a  cafe  waa  referved  for  the  opinbn  of  the  court.  The  f a^  of 
die  cafe  were  thefe:  Captain  Luttrell^  commanding  five  of  his 
majefty's  ihips,  and  Captain  DalrjmpU^  commanding  a  party  oi 
the  land  forces,  captured  two  Span^  regifter  (hipSf  lying  under 
the  prote&ion  of  Fort  Omoa:  that  the  fbip  St.  Domingo  (on 
which  the  infurance  was  made)  was  one  of  the  prizeS)  and  was 
coming  home  laden  with  the  property  then  captured  }  upon  which 
(hip  the  defendant  underwrote  500/. :  and  that  the  fliip  was  loft 
by  perils  0/ the  fea.  The  queftion  waS|  whether,  by  virtue  of 
the  prize  z€t  of  the  19  Geo.  3.  c.  67.  the  officers  and  crews  of 
the  (hips  under  Captain  Luttrell  had  fuch  an  infurable  intereft  in 
the  &U  Domingo^  as  to  entitle  them  to  recover  ? 

Lord  Mamfieli.^^^*  There  are  two  queftions  in  this  caufe : 
lit,.  Whether  the  fea-officers  had  an  infurable  intereft?  This 
will  depend  on  tke  prize*a£b  and  proclamation.  ^  adly,  Whether 
pofleffion  would  entitle  them  to  infure,  upon  the  bare  contin. 
'  gency  of  a  future  grant  from  the  crown  ?  As  to  the  firft,  con^ 
iider  the  zQ.  of  parliamenti  which  gives  to  all  the  people  on  board, 
that  is,  to  the  flag  officers,  commanders,  and  other  officers  t  to 
the  feamen,  marines,  and  foldiers  on  board  every  (hip  and  veffi*! 
of  war,  the  fole  intereft  and  property  of  and  in  all  and  every 
(Iiip  and  veflel,  goods,  and  merchandizes,  which  they  (bail  take 
during  the  war,  after  condemnation.  Does  the  aA  fay,  that 
the  feamen  only  (hall  take  ?  does  it  leave  a  joint  capture  by-  the 
army  and  navy  undefined  ?  Certainly  not.  Suppofe,  for  in* 
ftance,  a  cafe  which  I  rezfeeorber  to  have  happen^:  z  DiOch 
and  Englifi  fleet  combined  capttired  feme  (hips ;  die  &tg^ 
(ailois  could  not  take  fokly  >  oor  could  the  a£l  moiii  tint  thef 

liaratt 
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(hould  hare  nothing.-  In  the  cafe  in  queftion,  fuppofe  captain  chap. 
DalrympU  had  given  no  afliftance,  is  there  any  doubt  that  cap*  ^'^* 
tain  Luttrdl  would  have  taken  the  whole  ?  The  only  diflference 
i8,  that  now  he  has  not  the  merit  of  a  fole  capture.  The  word 
^^foldier/*  in  the  proclamation,  means  foldiers  on  board  th# 
(hip.  Thus  it  ftands  on  the  aft  and  proclamation.  But  fuppofing 
that  doubtful,  as  far  back  as  queen  Annf^  time  down  to  the  pre* 
Sent,  wherever  a  capture  has  been  made  by  a  Mug's  (hip  or  a 
privateer,  the  crown  has  always  given  a  grant  of  it  after  con* 
demnation.  There  is  no  inftance  to  the  contrary.  Is  then  the 
contingency  of  the  (hip's  coming  fafe  fuch  an  intereft  as  the 
captor  may  infure  ?  Infurance  is  a  contraft  of  indemnity ;  fome 
intereft  is  necefiary^  but  not  any  particular  form  of  intereft  :  it 
does  not  depend  on  a  vefted  formal  intereft.  The  queftion  i% 
Whether  this  contingency  is  fuch  a  ben^t  to  the  afiured,  as  will 
make  it  a  lofs  to  hvm,  if  the  ihip  does  not  arrive  ?  An  infurance 
on  the  profits  of  a  voyage  was  holden  to  be  good*  {Vide  fufra^ 
P'  354)  An  agent  of  prizes  may  infure  the  arrival  of  a  fliip, 
which  will  produce  him  profit ;  for  though  he  has  not  the  pof* 
fefiion  of  the  property,  he  has  fdch  an  intereft  in  the  (hip  coming 
home,  as  that  he  may  infure.  Here  the  poflefBon  is  in  the  af« 
fured,  and  a  certain  expeftation  of  receiving  the  properly  cap* 
tured  from  the  crown,  which  gives  him  an  intereft  in  the  arrivaL 
It  is  not  a  vefted  intereft,  but  fuch  an  expeftation  as  never  wi$ 
defeated.    Judgment  for  the  plaintiff  (a). 

So  in  a  more  modem  cafe  it  has  been  held  that  the  captort  ^o^i,,^  y, 
of  (hips  feized  by  them  as  prize  have  an  infurable  intereft  in  them,  «BeU,sTemi 
IB  the  voyage  home  for  the  purpofe  of  bringing  them  to*  adjudt-     ^^  '^^ 
cation  in  the  Admirahy ;  fo  that  although  the  court  of  Admiralty 
fliould  ultimately  adjudge  them  to  be  no  prize,  and  award  refti« 
tution.  10  the  original  owners,  the  captors  are  not  entitled  to  a 
return  of  premium.    The  point  came  before  the  court  upon  a 
cafe  referved  at  the  trial. 

Lord  K^yon,  after  argument,  obferved,  "  that  if  it  were  a 
legal  capture,  the  captors  were  entitled  i  if  the  capture  wtere 

-  0l)  Sisce  tht  ibimer  cditiont  of  rhit  6ook»  I  hare  h»d  an  •ppottuaitjF  of  compwinf 
mj  own  Qpte  of  the  above  cafe  with  chut  of  aoother  ^eotleman  at  the  Bar  ;  and  havt 
tk^ii^y  bccD  a)ibl«4  to  girc  t  fitUcr  tccount  of  Lord  Mantficld*s  argument. 

impro- 
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CHAP,  improperly  .madci  thejr  were  liable  to  be  called  to  account  in  the 
'  court  of  Admiralty,  ^where  they  might  be  amerced  in  damages 
and  cofts.  They  had  therefore  a  right  to  infure  themfelves 
agaiaft  the  decifion^  that  might  have  loaded  them  with  damages 
and  cods.  On  this  (hort  ground  I  am  df  opinion  that  the  aflured 
had  an  infurable  interefti  that  the  r^fk  was  begun,  and  that  there 
czn  be  no  return  of  premium.** . 

Mr.  Juftice  Gr(j/^. — "The  whole  difficulty  has  artfen  from 
confounding  aa  abfolute  indefeafible  intereft  with  an  infurable 
intereft.  It  Is  not  pretended  that  the  aflured  had  the  abfolute 
property  in  the  fubje£t  of  infurance ;  neither  need  they  have  fuch 
propert^jT  to  make  the  policy  legal ;  it  is  fufficient  if  they  had  an 
infurable  intereft :  .and  according  to  what  was  faid  by  Lord 
Mansfield  in  Le  Cras  v.  Hughes  they  certainly  had  an  infurable 
intereft.  If  they  had  fucceeded  in  the  Court  of  Admiralty,  it 
will  be  admitted  that  they  had  an  infurable  intereft ;  and  in  cafe 
of  their  not  fucceeding  there,  there  were  events  in  which  they 
might  be  made  >anfwerable,  and  againft  which  it  was  competent 
.  to  them  to  infure." 

Mr.  Juftice  Z/iwr^ffr^. — ^' The  cafe  turns  on  this  (hort  quef- 
tion.  Whether  or  not  the  aflured  had  an  interpft  which  they 
might  infure  ?  Did  they  mean  to  game  ?  or  was  there  not  a  lofs 
againft  which  they  might  indemnify  themfelves  by  a  policy  ?  I 
do  not  mean  a  certain  but  a  poflible  lofs*  Now  it  has  been 
fliewn  that  this  was  a  cafe  in  which  the  Admiralty  might  have 
decreed  cofts  and  damages,  and  that  is  fufficient.  It  might  be 
aiked  in  the  language  of  Lord  Mansfield  i\\  Le  Cras  v.  Hughes^ 
Had  iiot  the  infured  fuch  an  intereft  in  the  (hip  coming  home,  at 
to  entitle  them  to  an  indemnity  ?  I  think  they  had,  and  there* 
fore  t^c  plaintifis  are  not  entitled^to  a  return  of  premium/' 

So  ftlfo  the  commiffioners  appointed  by  the  zSt  of  the  35  Geo.  3. 
Y.  Hunter,  r.  8o.  for  the  purpofe  of  taking  care  and  difpofing  of  Dutch 
iT"sJe^*^"  (hips  and  eftc£ls  detained  in  or  brought  into  the  ports  of  thi$ 
aote,p.35x.  kingdom,  and  who  by  their  commiffion  are  to  manage,  fell,  and 
p^J^^**^  difpofe  of  tlie  fame  to  the  beft  advantage,  according  to  the  in- 
Craofurd  ▼.  itruAions  they  fhould  from  time  to  time  receive  from  his  ma- 
3B.ftP.75.  jefty  and  the  privy  council,  have  an  infurable  intereft  in  Dutch 
Ch  "w**^  fliijf s  and  effedls  fcized  at  fea  by  his  majefty's  (hips  of  war,  that 
"**  .  8  .  they. 
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they  might  be  brought  into  the  ports  of  this  kingdom ;  they  may  chap. 
infure  in  their  own  name,  and  a  count  in  a  declaration  on  fuch    ■  ^^^*    ^ 
a  policy,  dating  the  nature  of  their  trufti  and  averring  that  they  ^  ^^w  Rep« 
«/  fucb  csmmjffioneti  were  interefted  in  the  faid  (hips  and  goods,  ^^9  »»  ^ 
and  that  the  faid  infurance  was  made  to  and  for  their  ufe,  bene-  Lords, 
fit,  and  account,  as  fuch  commiffioners,  was,  upon  demurrer, 
holden  to  be  good,  the  Court  confidering  them  in  the  light  of 
truftees,  conHgnees,  or  agents,  in  either  of  which  charadlers  it 
Was  conceiYed  they  had  an  infurabte  intereft* 

Thefe  caufes  continued  to  agitate  Weflmnjier  tiall  for  a  great 
number  of  years  ;  and  the  arguments  have  run  Into  confiderable  * 
length,  all  of  which,  both  as  ufed  at  the  bar  and  by  the  learned 
judges,  are  fully  reported  in  3  Bof.  &  Puller^  75.  and  by  the 
fame  gentlemen  in  2  New  Rep.  from  p.  269  to  329.  I  need 
hardly  fay,  when  the  high  chara£ler  of  the  Britt/b  bench  is  con- 
fidcrtd,  that  thefe  arguments  contain  a  great  mafs  of  erudition 
on  the  fubjefl  of  infurable  intereft.  I  find  it  quite  impoffible  to 
give  thofe  arguments  in  this  place,  without  fwelling  my  work 
to*  a  fize  which  would  far  exceed  its  original  defign.  Beiides,  as 
the  Dutch  commiffion  is  now  at  am  end,  the  pfecife  queftions 
agitated  in  thefe  caufes  never  c'an  arife  again.  I  {hall  therefore 
content  myfelf  with  dating  the  hiftory  and  the  event  of  the 
fiiits,  referring  the  pradifer  and  the  diligent  ^udent  to  the 
reporters. 

The  cafe  Wats  three  tinles  argued  in  the  Exchequer  Chamber, 
and  the  judgment  of  the  Court  of  King's  Bench  was  affirmed  by 
Lord  Ahanlej^  Chief  judice  of  the  Common  Pleas,  Lord  Chief 
Barbn  M^Donald^  Heath  and  Rooie^  Judices  %  Hoibam,  Thompfon 
and  Gratam,  Barons,  againft  the  opinion  of  Mr.  Judice  Chambre 
Hil.  r.  1802.  3  Bof.  &  Pull.  75.  A  vsrrit  of  error  was  after- 
Wards  brought  upon  this  judgment  in  the  Houfe  of  Lords ;  and 
aftet  much  argument  at  the  bar,  feveral  ^uedions  were  leferred 
to  the  learned  judges,  a  majority  of  whom  were  for  affirming 
the  judgment  of  the  Exchequer  Chamber.  But  feme  doubts 
having  arifen  in  the  Houfe  of  Lords,  as  to  the  extent  of  the 
damages  which  had  been  given,  particularly  by  the  then  Lord 
Chancellor  {Erjkine\  and  by  Lords  Eldon  and  MlUnbarwgb^  a 
venire  facias  de  tt9V9  was  awarded  in  Jufy  1806,  which  came  on 
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CHAP,  to  be  tried  before  Lord  Sllenborougb  at  the  fittings  after  Mk. 
XIV.  2*  jg^^  j^  ^1^^  courfc  pf  the  difciinion,  which  had  taken 
place*  it  waa  pretty  generally  underftood,  that  whaterer  dif* 
'erences  of  opinion  there  might  be  refpeding  the  inteieft  of  the 
Dutch  commtflioners,  the  Houfe  of  Lord8»  and  all  the  judges  were 
clearly  of  opinion,  that  his  majcfty  had  undoubtedly  an  inforabic 
intereft  in  the  (hips  and  cargoes  taken  poflcflion  of  under  the 
muthority  of  the  aboYe-menttoned  ftatate,  therefore  the  Attor* 
ney  General  {GMj)^  and  myfelf,  who  were  of  connfel  for  the 
plaintiiFsy  thought  it  our  duty,  under  thcfe  cireumftances,  to 
take  verdiAs  on  thofe  counts,  which  averred  the  intereft  to  be  in 
the  King.  ,  Lord  ElUtAtougb  alfo  dired)ed  the  jury  that  in 
his  opinion,  his  nujefty  had  a  good  infuraUe  intereft :  upon 
which  diredion  th^  underwriters,  by  their  counfel,  tendered  his 
Lordfliip  a  bill  of  exceptions.  The  parties  agreed  to  carry  the 
writ  of  erroir  x6  the  Houfe  of  Lords  at  once,  without  going 
through  the  Court  of  Exchequer  Cbamber ;  and  at  laft,  on  the 
29th  Juni  1808,  the  Houfe  unanimoufly,  with  the  concurrence 
of  all  tbe  judges,  gave  judgment  for  the  affured,  affirming  the 
judgment  of  tbe  King's  Bench. 

Hill  ana  SB.      In  a  cafe  in  the  Court  of  Common  Pleasy  where  a  houfe  in 

er!^/  DoT   ^'''>  ^^  ^"^^  indebted  to  the  plaintiffs,  had  configned  goods 

ii  V«ii.  31$.  to  Meflrs.  Dukh^  and  indorfed  the  bill  of  lading  to  them»  with 

a  letter  annexed,  direding  them  to  hold  a  part  of  the  faid  cargo 

for  the  ufe  of  the  plaintiffs,  who  upon  getting  fuch  intelligence 

made  the  infurance  tnqueftion,  although  they  had  given  no  or- 

See  Andew    dcrs  foT  the  goods,  tfac  Court  held  that  the  piuintiffs,  being  cre« 

^ A*'  ^^*  ditors  of  the  houfe  in  Spain,  raifed  a  good  conCderation  for  the 

affignment ;  and  that  therefore  there  could  be  no  doubt  that  the 

plaimiA  had  a  good  infurablc  intereft. 

Wolfe  an4         So  alfo  iQ  the  fame  court,  it  w^  held  that  where  a  man  had 

another  r.     configned  a  cargo  to  the  Cudbear  Company  in  Lofuhn,  and  drawn 

J  B^iH**    bills  for  the  amount,  but  tranfmitted  the  bills  of  lading  through 

>'iUi.  316.    ii^^  plaintiffs,  hts  general  agentSi  to  be  fent  to  the  Cudbear  Com* 

pany  tlmt  they  might  infure,  and  he  at  the  fame  time  drew  on 

plaintiffs  for  30c/.  which  was  accepted  and  paid :  but  the  Cud* 

bear  Company  refufed  to  accept  the  bills  drawn  on  them,  or. 

take  to  the  cargo,  or  to  infure,  upon  which  the  plaintiffs  made 

2  infurance 
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infdrance  iil  'their  own  name,  and  informed  the  conflendr.  vfho  C  H  a  ?. 
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approved  thereof ;  the  plaintiffi  were  to  be  confidcrcd  as  con- 
fignecs  of  the  whole,  and  had  a  right  in  that  character  to  infure 
for  the  beneEt  of  their  confignor ;  and  that  thcj  had  a  clear  in* 
furable  intereft  in  themfeltres  to  the  amount  of  300/. 

But  ftill  in  the  con(lru£lidii  of  the  a£l  it  has  alwayd  been  Sttantc* 
holderti  that  all  infurances  made  by  perfdns  having  no  inteteft  !L^^' 
in  the  event,  about  which  they  infure,  or  without  reference  to 
any  property  on  board,  are  merely  wagers,  de(lru£livc  of  the  true 
ends  for  which  this  contraA  was  introduced  into  the  mercantile 
world }  and  therefore  are  to  be  conCdcred  as  abfolutely  null  and 
void. 

Upon  a  motion  for  a  new  trial,  Lord  Mansfield,  who  bad  1^?^^ 
tried  the  caufe,  made  the  following  report :  This  was  an  aAion  583/ 
brought  by  the  plaintifF,  who  was  a  furgeon  on  board  an  Eqfi 
Indiamaftf  againft  the  defendant,  a  paiTenger  in  the  fame  fliip,  to 
Recover  a  fumof  1000/.  upon  a  fpecial  agreement,  bearing  date 
the  i^thof  Jfuly.iTj4*f  by  which,  after  reciting,  that  <<  whereas 
"  the  plaintiff  had  agreed  to  pay  to  the  defendant  the  fum  of 
**  20L  ftcrling  at  th«  next  port  the  (hip  (hould  arrive  at,  it  was 
**  witneiTed  that  he  the  defendant,  in  confideration  thereof,  did 
'*  undertake  that  the  faid  (hip  (hould  fave  her  palTige  to  Cii^ 
*'  that  feafon :  and  in  cafe  (he  did  not',  that  then  he  would  pay 
**  to  the  plaintiff  the  fum  of  1 000/.  at  the  end  of  one  month 
^*  after  the  arrival  of  the  faid  (hip  in  the  river  Thames.^  At  the 
trial  it  appeared,  that  the  plaintiff  duly  paid  the  amount  of  the 
ScA  to  the  defendant  at  the  next  port,  in  pagodas :  that  the 
veffel  being  delayed  below  the  Cape  ^nd  Madras  in  confequence 
of  a  mifcalculation  of  five  days  in  the  reckoning,  and  the  mon« 
foons  fettinjf  in  earlier  than  ufual,  (he  loft  her  paffage.  That  * 
the  plaintiff  had  y^0ir;W/  on.  board)  which  were  liable  to  fufiet 
by  the  lofs  of  the  feafon ;  and  that  whilft  it  was  ftill  doubtful 
whether  the  (hip  would  or  would  not  fave  her  paffage,  the  cap- 
tain had  applied  to  each  of  th::  parties,  to  perfuade  them  to  re- 
fcind  the  agreement ;  reprefenting  that  the  fum  to  be  paid  iik 
cither  event  would  be  more  than  the  lofer  could  afford.  That 
the  plaintiff  was  willing  to  have  cancelled  the  agreement ;  but 
thjs  defendant  po(itively  refufed.  The  jury  found  a  verdi£l  for 
the  plaintiff,  damages  ySo/.,  but  I  gave  the  defendant  leave  to 

SB  a  move 
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C  H  A  F.  move  for  a  new  trial  upon  the  qucftion,  Whether  this  were  not 
al^  agreement  within  the  ftatute  19  Gea.  2.  e.  37.  and  therefore 
▼oid  ? 

After  this  cafe  had  tieen  fullj  argued  at  the  bar, 

Lord  Mansfield  faid. — <'  A  policy  of  infurance  is  in  the  nature 
cf  iti  a  contrad  pf  indemnhy,  and,  of  great  benefit  to  trader 
But  the  ufe  of  it  was  perverted  by  its  heing  turned  mto  a  waget. 
To  remedy  this  evil,  the  ftatute  of  the  19  Gea.  a.  c,  37.  was 
fHade  ;  which,  after  enumerating  in  the  preamble  the  various 
frauds  and  pernicious  pra£tices  introduced  by  the  pcrrerCon  of 
this  fpecies  of  contraA;  and  amongft  others,  that  of  gaming 
or  wageiing  under  pretence  of  infuring  vefTclSj  &r.  proceeds 
under  general  words,  to  prohibit  all  con  trad  s  of  infurance  by 
Way  of  gaming  or  ivagerlng.  Here  the  plaintiff  gives  fo  much 
to  the  defendant  in  confideration  th^t  the  fhip  (Iiould  fave  her 
l^aflage  to  Chitia ;  and  if  not,  then,  upon  her  Tbtuming  fafe  to 
England^  he  is  to  receive  looo/.  If  the  firft  of  thefe  events 
happened,  the  defendant  won ;  but  he  could  not  lofe,  nnlefs 
both  happened.  Is  not  this  gaming  ?  Is  not  this  wagering  ? 
If  this  were  allowed,  all  wagering  polices  would  be  turned  into 
this  form,  and  the  a£t  would  be  entirely  defeated.  Ff  there  ie 
no  interefl:  in  the  cafe,  it  is  gaming  and  wagering.  Therefore 
there  mull  be  a  new  trial." 

From  this  cafe  we  find,  that  the  principle  dated  by  Lord 
Mansfield  in  Letvij  v.  Ruclet  is  confirmed  :  namely,  that  where 
a  matt  infutes  aooo/.  and  it  turns  out  in  proof  that^'he  has  arl 
intereft  to  the  value  of  a  cable  only,  fuch  an  intereft  will  never 
be  allowed  ta  operate  to  as  to  evade  the  ftatute.  F«r  in  this 
cafey  it  appeared  in  evidence,  that  the  plaintiff  had  ^0171^  goods  on 
board ;  but  that  Was  held  not  to  be  an  inrereft  fufficient  to  juftify 
an  infurance  fo  evidently  contrary  to  the  z€t  of  parliament. 

Indeed  wherever  the  Court  can  fee  upon  the  face  of  the 
policy,  that  it  is  merely  a  contract  of  gaming,  where  indemnity 
h  not  the  ob}e^  in  view^  they  are  bound  to  declare  fuch  policy 
v#idJ 
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The  plaintiffs  had  lent  to  Law/on^  captain  of  the  Lord  HoUand  CHAP. 
Bdjl  tndUman  26,000/.  for  which  he  had  given  them  a  com-  ^      ^  '  ^ 
mon  bond,  in  the  penal  fum  of  52,00c/.     While   he  was  with  Uwryand 
his  (hip  at  China,  the  plaintiffs  got  a  policy  of  infurancc  under-  q^||J;'^^ 
written  by  the  defendant  and  others,  which  was  in  the  follow^ 
ing  terms :    "  At  and  from  China  to  Londotu   begmnftig  the 
•*  adventure  upon  the  goods  from  the  loading  thereof  on  board 
«•  tUc  faid  (hip  at  Canton^  in  Chinas  &c.  and  upon  the  /aid  Jhtp 
^*  from   and   immediately  following  her  arrival   at  Canton  in 
^  China^  valued  at  26,000/.  being  the  amount  of  captain  Pa^ 
**  trick  Law/on*s  common  bond,  payable  to  the  parties,  as  ftlall 
<*  be  defcribed  at  the  back  of  this  policy  5  and  it  bears  date  the 
«*  1 6th  day  of  December  1775  ;  and  in  cafe  of  lofs,  no  other  proof 
•*  of  interejl  to  be  required  than  the  exhibition  of  the  faid  bond.i 
<<  warranted  free  from  average,  and  without  benefit  of  falvage 
«  to  the  infurer." 

At  the  head  of  the  fubfcription  was  written,  "  On  a  bend  as 
above  expreffedP  Captain  Lawfon  failed  from  Cbina^  and  arrived 
fafe  wich  his  privilege  (as  it  is  called)  or  adventure,  in  London^ 
on  I  ft  of  July  1777,  none  of  the  events  infured  againft  hav- 
ing happened.  The  receipt  of  the  premium  was  acknowledged 
on  the  back  of  the  policy.  This  cafe  came  before  the  court 
upon  an  adion  for  a  return  of  premium,  on  the  ground  that,  the 
policy  being  without  intereft,  the  contrad  was  void.  This  cafe^ 
as  far  as  it  relates  to  the  queftion  of  return  of  premium,  will  be 
confidered  in  a  future  chapter  i  but  in  the  courfe  of  the  difcuf- 
fion,  it  became  neceffary  to  determine,  whether  the  policy  juit 
recited  ^as  good  within  the  ftatute.  At  the  trial  which  came 
pn  at  the  fittings  after  Trinity  term  1780,  the  Chief  Juftice  waf 
of  opinion,  that  this  was  a  gaming  policy  prohibited  by  the  (la-^ 
tute  of  igGeo.  2.  c.  37.  and  a  verdifl  was  given  for  the  defend, 
ant.  His  lordfliip,  however,  having  exprefled  a  doubt  upon  the 
propriety  of  his  opinion  on  other  points  of  the  caufe^  a  motion 
for  »  new  trial  was  afterwards  made,  and  all  the  queftions  came 
to  be  debated  before  the  court:  ^yhen  the  majority  of  the  judges 
confirmed  Lord  Mansfield's  firft  direflion  upon  all  the  points. 
It  is  true  Mr.  Jqftice  Willes  differed  frpm  hi3  brethren  upon  that 
occafion ;  the  learned  judge  being  of  opinion,  upon  the  queftion 
relating  lo  our  prefent  inquiry,  that  this  was  xjs>i  a  gaming 
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CHAP,  policy :  that  it  did  not  appear  to  himi  that  the  parties  bad  iny 
^^^  ,  idea  they  were  entering  into  an  illegal  contract :  that  the  whole 
was  difclofed,  and  they  thought  there  was  an  iiitereft  (  this  wai 
a  miflake  \  but  it  is  a  new  point  of  law. 

The  three  other  judges  fupported  their  opinions  upon  the  fol* 
loving  grounds. 

Lord  Mansfield. — *<  It  is  certainly  true,  in  many  inftances, 
that  firft  thoughts  are  bed,  1  am  now  very  miich  inclined  to  my 
^ril  opinion*  There  are  two  forts  of  policies  of  infurancc  \ 
mercantile  and  gaming  policies*  The  firft  fort  are  contracts  of 
indemnity,  and  of  indemnity  only ;  and  frqm  that  principle  a 
great  variety  of  decifions  and  confequences  have  followed.  The 
tecond  fort  may  be  the  fame  in  form }  but  in  them  there  is  no 
cpntrafi  qf  indemnity}  becaufe  there  is  no  intereft  upon  which  a 
}ofs  can  accrue.  They  are  mere  games  of  hazard,  like  the  caft 
of  a  die.  In  the  prefent  cafe  the  nature  of  the  infurance  is 
Icnown  to  both  parties.  The  plaintifis  fay,  <<  We  mean  tq 
<*  game  :  b|it  we  give  our  reafon  for  it ;  Captain  Lawjbn  owes 
'*  us  a  fum  of  money,  and  we  want  to  be  fecure  in  cafe  he 
*<  ihould  not  be  in  a  Situation  to  pay  us."  It  was  a  hedge.  But 
Ibey  had  no  intereft ;  for  if  the  ihip  had  been  loft,  and  the  un« 
4erwriters  bad  paid,  ftill  the  plaintiffs  would  have  been  entitled 
fo  recover  the  amount  of  the  bond  from  La^wfon.  This  then  i^ 
a  gaming  policy  }  and  againft  an  ^0i  of  parliament.'^ 

^r.  Juftice  JJihurfi.'^**  A  policy  of  infurance  ought  to  be  a 
fttere  contra£l  of  indemnity,  and  nothing  more  ;  but  here  the 
inoney  might  have  been  paid  twice,  which  (hews  decisively  that 
f hia  was  a  gaming  pplicyl"* 

Mr.  Juftice  Bulkr. — ^*^  It  is  very  clear  to  me  that  the  plaia. 
fiffs  ought  not  to  recover.  There  was  no  fraud  on  the  part  qf 
the  underwriters,  nor  any  miftake  in  msttei  of  faO.  If  the  /uta 
was  miftaken,  the  rule  applies,  that  ignoraniia  juris  non  excufa^^ 
This  was  a  mere  gaming  policy  without  intereft.''  Agreeably 
to  this  opinion,  th^  rule  for  a  new  trial  was  difehar^ed. 

Jhc 
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The  fecond  £eaion  6f  the  ad.  in  queftkm,  which  allowi  of  c 
infurances  being  made  on  private  (hips  of  war,  intereft  or  no  in* 
tcieft,  feems  fufEciently  clear,  and  requires  no'explanation. 

The  third  fc£lion|  by  which  infurances  upon  any  merchan* 
dizes  or  tWcGts  from  any  ports  or  places  in  Europe  or  /fmerica^  in 
the  pofleflion  of  the  crowns  of  Spain  or  Portugal  maybe  cfieQed 
in  the  manner  pra£lif<d  before  this  zGt  was  pafled,  feems  to  be 
obfcurely  worded.  The  learned  commentator  upon  the  lavf  of  mc  J«fties 
England  obferveSi  that  the  reafon  of  this  provifo  is  fufficiently  BUkitoae, 
obvious.  Notwithftanding  this  authoiity>  in  order  to  compre*  ^^o. 
hend  the  meaning  of  the  legiflaturCt  we  mull  obferye}  that  the 
trade  from  Spain  and  Portugal^  to  their  refpe£livc  colonies  and 
edablifhments  in  South  America^  and  the  returns  thereof,  can 
only  be  carried  on  by  their  own  fubje^s  ;  and  all  othdr  perfons 
are  prohibited  from  that  trade  by  pofitive  regulations  of  thefe 
refpedive  dates.  The  confequence  of  fuch  a  prohibition  is* 
tliat  all  the  goods  and  merchandizes  which  the  fubjelcs  of  this 
and  oiher  countries  export  from  Spain  and  Portugal^  mud  be  in 
the  names  of  Spanijh  fubjeds.  So  that  it  was  abfolutely  necef* 
fary  to  make  this  exception  (for  no  other  proof  but  the  policy 
itfelf  can  be  brought)  \  otherwiie  all  infurances  upon  that  branch . 
of  trade  mud  have  been  entirely  void.  The  words,  however, 
(eem  to  allow  a  greater  latitude  than  was  meant  by  the  legiflature 
in  making  fuch  a  proviGon,  for  by  adverting  merely  to  the 
words,  infurances  from  any  ports  or  places  in  Europe  or  America^ 
belonging  to  Spain  and  Portugal^  to  England  or  other  ports  of 
Europe  may  be  made^  as  if  this  a£):  had  never  pafied.  Whereas 
^y  attending  to  the  prohibition  of  trade  jud  mentioned  to  any 
but  the  fubjecls  of  Spain  and  Portugal^  as  the  commerce  between 
^hefe  colonies  and  the  pareiu  countries  can  only  be  carried  on 
by  fubjefiis,  it  is  evident  that  the  legiflature  intended  rather  to 
have  faid,  that  infurances  on  goods  from  ports  belonging  to 
Sipain  and  Portugal  in  Europe  tq  any  ports  in  /fmerica  belonging 
to  thofe  courts ;  and  from  fuch  ports  in  America  to  fuch  ports 
0r  places  in  Europe^  (hall  be  valid  and  effcfiiual  contracts,  than 
to  authorize  infurances  from  the  dominions  of  Spain  and  Portu* 
gal  in  Europe  or  America^  to  whatfoever  place^  in  the  world  the 
Ihip,  in  which  thefe  goods  are  to  be  carried,  may  happen 
(p  t>c  dedined.    The  words,  however,  certainly  admit  of  that 
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CH  A  P.  broad  conilruftion :   for  the  place  of  dcftination  is  not  afcer-* 
^*^-    .  taincd- 


Upon  this  fcAion  of  the  zQt,  it  trnj  be  obferved,  that  the 
equitable  conftru^lion  of.fach  contraQs  of  infurance  as  are  pro* 
teAed  by  it,  feems  to  be|  that  they  may  be  made  without  inte- 
reftj  notwitbftanding  the  cafe  of  Goddart  v.  Garrett^  above  cited : 
fince  in  fuch  inftances  it  is  impoffible  for  the  perfon  infured  to 
bring  any  Certain  ptoof  of  intereft  on  boaid. 


Viit  aiite^ 
f-  345- 


Hitherto  we  have  fpoken  merely  of  that  part  of  this  very  falu- 
tary  zSt^  which  requires^  that  every  perfon  making  fuch  a  con- 
tract, (hould  ^ve  an  intereft  in  that,  which  is  the  o\>\t6t  of  the 
infurance.  Another  part  of  it  ftill  claims  our  attention,  that 
which  prohibits  re-aflurances.  What  a  re-aflurance  isi  iu' 
what  cafes  it  is  prohibited  }  and  when  it  is  allowablcj  wiU  fon^ 
the  fubjed  of  the  following  chapter. 


(    3«9    ) 


CHAPTER  THB  FIFTEENTH, 
Of  Re-Affurance^  and  Double  {nfurance. 


1^  E-ASSURANC£«  m  underAood  by  the  law  of  England^  CHAP. 
•^^  may  be  faid  to  be  a  contra£lt  which  the  firft  infurer  enters      J^^-    , 
into,  in  order  to  relieve  bimfelf  from  thofe  rifles  which  he  has 
incauriouily  ondertakeni  by  throwing  them  upon  other  under* 
writers,  w^o  are  called  re-aflurers.     This  fpecies  of  contrad  has 
obtained  a  place  in  mod  of  the  commercial  fyftems  of  the  trading 
powers  of  Europe  ;  and  it  is  allowed  by  them  at  this  day  to  be 
politic  and  legaU    The  learned  Roccus  has  decided  exprefsly  in 
ifavour  of  it ;  and  has  cited  many  refpe^able  authorities  in  fup« 
port  of  his  opinion.     <'  Aflecuratori  pod  fa£lani  aflecurationem, 
*'  poteft  fe  aflecurari  facere  ab  alio  aflecuratore,  et  ille  fccundus  » 
*'  aflecurator  tenctur  pro  aflTecuratione  facta  a  pnmo,  et  ad  fol-  AOecur.  Qot 
*<  vendum  omne  totum,  quod  primus  afTecurator  folverit,  et  ifta  '^ 
**  UcviXiAz  aflecuratio  valet/'     By  the  ancient  law  oi France  fuch  u  OoUon, 
aflbrances  were  reckoned  valid,  and  perfectly  confident  with  ^*^*  *^i9* 
equity  and  good  confcience.    The  author  of  the  Guidon  obferves» 
that  if  it  fo  happen  that  the  infurers,  after  underwriting  the  po* 
liey,  repent  of  their  engagement,  or  are  afraid  to  encounter  the 
riik,  they  are  at  liberty  to  re-infure ;  but  ftill  they  cannot  pre- 
vent the  infured  from  making  his  demand  upon  them  in  Cafe  of 
lofs,  for  having,  by  their  Ggnature,  promifed  indemnity,  they 
cannot,  by  any  proteitations  to  the  contrary,  difcharge  them- 
felves  from  their  refponCbility,  without  the  confent  of  the  in- 
fured.    Lenuts  the  Fourteenth,"  when,  by  the  affiftance  of  the 
famous  Celbertf  he  promulgated  thofe  ordinances,  which  will  be 
a  lading  honour  to  the  French  nation,  adopted  the  idea  that,pre-  Ord.  Lewit 
vailed  whep  the  Guidon  was  written :  for  by  an  article  in  that  V^  *"•  ^ 
celebrated  code  of  laws,  he  exprefsly  declared,  <<  that  it  fiiould  uc  xo. ,' 
<<  be  lawful  to  the  infurers  to  make  re-aflurance  with  other  men 
<<  of  thofe  eiFe£ls,  which  they  had  themfelves  previoufly  infi^red." 
It  is  not  in  France  alone  that  this  law  prevails;  for  by  the  pofi?  «  mj^  190. 
tire  and  exprefs  regulations  and  ordinances  of   Koninjherg^  ^33*  41^- 

Humburgb^ 
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CHAP.  Hamhurgb,  and  Bilbooy  re-aflurances  are  allowed  to  be  effef^ed, 

^         '       J^nd  confcquently  arc  lawful  contradls. 

By  the  paflage  cite4  from  the  Guidon  it  might  he  obferved, 

that  It  was  a  diAingyiihlng  charaderof  thts  fpecies  of  contract  t 

that  notwithftanding  a  re»infurancei  the  firft  contra£k  fub&fts  a$ 

iBmeri|co>  ^^  '^^^1*   without  change  or  amendment.      The  re-infurer  is 

r-  »«7         wholly  unconne£led  with  the  original  owner  of- the  property  in* 

Pothier  til  ^^^^^  »  *°^  *•  ^^^""^  ^^^  ^^  obligation  between  them  originally^ 
AfTurance,  fo  none  IS  x^\[tA  by  the  fubfequent  a£b  of  the  firft  underwriter, 
>o.  96.       j.j^^  yjjj^g  ^f  jjj^g  infurer  iform  the  objcft  of  the  re-infurancct 

which  is  a  new  independent  contrad,  not  at  all  concerning  the 
ixffured  ;  who  ^onfequently  can  exercife  no  power  or  authority 
with  fefpefl  to  it. 

« 

Agreeably  to  the  laws  of  thofe  countries  juft  referred  to,  and 
confidently  with  the  opinions  of  thofe  refpe£lable  writers,  whofo 
works  we  have  had  fuch  frequent  occaiion  to  mention,  the  law 
pf  England  adopted  their  regulationsj  and  permitted  the  under** 
writers  upon  policies  to  infure  thei^fclves  againft  thofe  riiks  for 
which  they  had  inadvertently  engaged  to  indemnify  the  infured  : 
or  where  perhaps  they  had  involved  themfelvea  to  a  gr^atcf 
amount,  than  their  ability  would  enable  them  to  difcbargc. 
Although  fuch  a  contrail  fecms  perfe&ly  fair  and  reafonablt  in 
itfelf,  and  might  be  produflive  of  very  beneficial  ^onfeqnence^ 
to  thofe  concerned  in  this  important  branch  of  trade ;  yet,  like 
many  other  ufcful  inftitutions,  it  was  fo  much  abufed,  and  turned 
to  purpofes  fo  pernicious  to  a  commercial  nation,  an4  fo  deftruc- 
tive  of  thofe  very  benefits  it  was  originally  intended  to  promote 
and  encourage,  that  the  legiflature  was  at  lad  obliged  to  inter- 
pofe,  and  by  a  pofitive  Uw  to  cut  off  all  opportunity  of  praAifing 
'thofe  frauds  in  future,  which  were  become  thus  glaring  an4 
enormous. 

• 
t^  Geo.  II.       Accordingly  by  the  fourth  fedion  of  that  ftatuteji  which 

formed  the  fubje£i  of  the  preceding  chapter,  it   was  enaQed^ 

<<  that  it  ihouid  not  be  lawful  to  make  re-assurance,  nnlefa 

<<  the  aflurer  (hould  be  infolvent,  become  a  bankrupt,  or  die  \  ia 

<'  either  of  which  cafes,  fuch  aflurer,   his  executors,  admini. 

<<  fixators^  or  ufligns^  m^ht  (na^e  re-affura^^Cj  ;o  the  amount 

^  h^fwe 
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^  before  hj  him  aflurcd»  provided  it  (hmkl  be  cxprelTed  in  the 
^  polifl  to  be  a  re-aflurancCf 

From  thiraft  it  is  apparent  that  all  kinds  of  reaflurance  are 
not  prohibited!  but  wherever  fuch  a  contra^  tends  to  the  ad* 
vancement  of  commerce,  or  to  the  real  bene6t  of  an  individual^ 
in  fuch  a  cafe  it  ihali  be  penpitted.  Thus  in  cafe  of  infolvency 
pr  bankruptcy,  it  is  advantageous  to  the  creditors  in  genendi  at 
well  as  to  the  individual,  that  a  re*affurance  ihould  be  made  i  for 
by  thefe  means  the  fund  of  the  bankrupt's  eftate  is  not  dlrni-* 
nifhed  in  cate  of  lofs,  and  the  infuied  has  a  better  fecurity  for 
the  payment  of  the  amount  of  his  damage,  or  at  lead  a  propor* 
tion  of*  it  (a).  If  the  infurer  die»  it  is  no  lefs  neceffary  and  be» 
ncficial  to  his  fucceffors,  that  there  (hpuld  he  a  re-afluranoe» 
than  it  was  in  the  former  cafe  of  a  bankruptcy :  becaufe  it  will 
provide  aflets  to  fatisfy  the  infured  in  cafe  a  lofs  ihould  happen^ 

(9)  Formerly,  if  m  noderwriter  bcctme •  bankrupt  »fcer  he  bad  fwbrciibed  the  ftiUj, 
iQd  before  •  loft  bappeaed,   the  infured  was  not  emitled  to  a  tfiTidend  out  of  the  bank- 
f  upt*s  eibce.    This  being  found  a  heavy  inconveoiencei  and  a  difcourafemcot  to  trade, 
pttUaoDent  was  obliged  toioterpaley  and  lo  alter  the  law  in  thiarafj^a.    TheftaCofe  19  Ceo.  IT. 
rrcitfdy  « that  mefchaiiu  and  traders  frequeotiy  lead  aioney  on  botcoary»  or  at  ffj^an-  ^  3^*  ^  a* 
**  dmtis,  and  in  Uie  conrfe  of  their  trade,  frc^ gently  cauie  their  ihipa  or  vedfeli,  «id  th« 
**  goods  and  merchandises  kiaded  thereon,  to  be  infured  j  and  chat  where  commiffiena 
'*  of  bankruptcy  have  iflued  agaioft  the  obligor  in  fuch  bottomry  or  rtfj^tiubatit  bond, 
**  or  the  underwriters  or  affarer  in  focb  infuranee,  before  the  lofs  of  the  ihip  or  goods, 
**  in  fuch  bond  or  policy  of  infonnce  mentienedy  had  happened,  it  had  bee^  made  a 
^  queftioo.  Whether  the  obligee  or  ohligees  in  fach  bond,  or  the  aflared  in  fuch  policy 
**  of  infuiapce,  ihould  be  let  in  to  prote  cheir  debts,  or  be  admitted  to  have  any  beoeEt 
**  or  dif  idend  under  fuch  commilTion  i  which  might  be  a  difcouragement  to  trade.** 
It  was  therefore  enaQed,  *'  that  the  obligee  in  any  botioanry,  or  r^mduttia  bond,  end 
**  the  aflived  in  any  policy  of  icfvmnceft  made  and  entered  into,  upon  a  gjbod  and  valu* 
**  able  confidcratioA,  hwa^de^  ihould  be  admitted  to  claim  \  aod  after  the  lofs  ^  con« 
"  tingency  fhoold  have  happened,  to  prove  his,  her,  or  their  debt  and  demands,  in  re<» 
'*  fpeA  of  fach  bond  0^  policy  of  inferaoce,  in  like  manner  as  if  the  lofs  or  contingency 
**  had  happened  before  the  tinae  of  the  ifliiing  of  foeh  commifllon  of  bankrapccy  againOr 
**  foch  obligor  or  infurer)  aod  Ihould  be  entitled  ttnto,an4  Ihould  have  aad  receive,  n 
*'  proportionable  parr,  Ibare  sjM  dividend  of  fuch  baokrapi*s  eftate  in  proportion  to  the 
•*^  other  creditors  of  fuch  bankrupt,  in  like  manner,  u  if  fuch  loft  or  eontengtncy  had 
**  happened  ^before  fuch  oommiAon  iflued :  and  ihat  ali  aod  every  perfon  aodperfona 
^  agnnft  whom  any  comauffioo  of  bankroptcy  fliould  be  awarded,  Ihould  be  difchaiged 
*'  of  and  from  the  debt  ot  debts,  owing  by  him,  her,  or  tbem,  on  every  focb  bond  and 
**  policy  of  inforancc  as  aforeiaid,  and  Ihould  have  the  benefit  of  the  feveral  llaiu;es  now       * 
•'  in  force  ngainll  bankrupts  in  like  manner,  to  ail  intents  aod  purpofu,  as  if  fuch  lofa 
f*  or  conUngency  had  happened,  aod  the  money  due  in  reipefi  theceof  had  beCMnt  pay- 
*f  a|le  befove  thf  tiffie.of  ^  iffoiog  c^t'ihc  comaulfiaiu'* 

and 


Tide  tQte» 
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CHAP,  and  thus  ff cure  the  cftatc  of  the  deceafcd  for  the  benefit  of  hi» 
heirs.  Indeed^  in  both  cafes,  the  intention  of  the  legiflature  feem^ 
to  have  been,  toprovide  a  fund  for  the  payment  of  that  proportion^ 
which,  in  cafe  of  an  infolvency,  the  infurcd  will  have  a  right  to 
demand,  in  common  with  the  other  creditors ;  and  for  the  pay- 
ment of  the  whole,  without  prejudice  to  the  heir,  even  in  cafes 
where  the  anceftor,  at  the  time  of  his  death,  was  in  folvent 
circumftances. 

This  z6t  is  worded  in  Tuch  exprefe  terms,  excluding  every 
fpecies  of  re-afliirance,  except  in  the  three  inftances  of  d^ath, 
bankruptcy,  or  infolvency,  that  a  doubt,  as  it  Qiould  feem,  couid 
c.  14*  hardly  be  founded  upon  it.     But  as  it  was  held,  that  the  firll 

claufe  of  the  ftatute,  prohibiting  infurances,  interefi  er  m  intenfiy 
did  not  extend  to  foreign  (hips ;  fo  it  waa  argued,  that  re-afiu- 
jrances  made  here  on  ih$  /bipj  offareignns  did  not  fall  within  the 
zQl.  It  might  have  occurred,  however,  that  the  firft  claufe  of 
the  ftatute  is  qualified,  and  only  prohibits  fuch  infurances  when 
made  on  his  majejlfs  Jbipj^  or  thejbips  helonpng  to  bis  Majejffs 
Juhji^s :  whereas  the  claufe  in  queftion  is  general  and  without 
reftriiSion  ;  the  inference  from  which  is,  that  the  legiflature  bad 
both  obje£ls  in  view,  and  meant  wholly  to  prohibit  tlxQ  one,  bu( 
not  the  other. 

Andrte  w.     •    This  point  Came  on  to  be  confidered  by  the  court  of  King's 

Siachtt,      Bench,  in  the  year  1787,  in  the  form  of  a  fpecial  cafe,  dating, 

Rep.  161.     that  a  re-affurance  was  made  by  the  defendant  on  a  French  vejfel^ 

firft  infured  by  a  French  underwriter  at  Mar/eilles,  who  was 

living,  and  who,  at  the  time  of  fubfcribing  the  fecond  policy, 

was  folvent. 

The  court  {AJhhurfi^  Buller^  and  Grofe^  juftices,)  were  unani. 
moufly  of  opinion,  that  this  policy  of  re-affurance  was  void : 
and  that  every  re-affurance  in  this  country,  either  by  Britifi  fub- 
je£ls  or  foreigners,  on  Sriti/b  or  foreign  (hips,  is  void  by  tho 
ftatute  }  unlffs  the  firft  ajfurer  be  infolvent,  become  a  bankrupt^  or 
.    die* 


U  Guidon,     •  There  is  another  fpecies  of  re-affurance  allowed  by  the  laws 

20.  ^£  France^  as  eftabli(hed  by  an  ordinance  of  Lewis  the  Four- 

teenth^  which  was  alfo  taken  from  that  ancient  and  excellent 

French 


OF   DaUBLE    INSURANCE,  373 

l^rcnch  treatire,  that  has  been  fo  frequently  mentioned.     By  this  ^  ^/^  **• 
tegulation,  it  is  declared  lawful  for  the  aflured  to  infure  the  £oU^.         *    . 
vcncy  of  the  underwriter*     By  thefe  means,  the  perfon  infured  Ord.of  Lew. 
gets  rid  of  thofe  fears^  which  he  may  have  conceived  concernisg  fuiance* 
the  ability  of  the  infurers  to  pay,  and  he  gains  a  fecond  fecurity  »«•  *»• 
to  anfwcr  for  the  fufEciency  of  the  firft.     But  it  is  not  to  Franct  ^  y^     ^ 
alone  that  this  kind  of  contra£l  is  reftrained  }  for  by  the  pofitive  419. 
laws  of  many  other  maritime  dates,  fuch  re-aflurances  are  valid 
and  binding  contradis.    The  Englifb  ftatute,  which  has  been  the 
fttbjec^  of  this  and  the  preceding  chapter,  takes  no  exprefs  notice 
of  this  fort  of  infurance  ;  becaufe,  in  truth,  I  believe,  it  never 
was  very  much  in  pra£lice  in  England:  but,  however,  it  feems 
clear,  that  fuch  1  circumftance,  as  the  folvency  of  the  under- 
writer,  is  not  an  infurable  intcreft  ;  that  a  policy  opened  upoto 
fuch  an  event  would  be  treated  as  a  wager-policy  ;  and  would 
confequently  fall  within  the  ftatute  of  Georgt  the  Second,  which 
declares  all  policies  made  by  way  of  gaming  or  wagering,  to  be 
abfolutely  null  and  void  to  all  intents  and  purpofes. 

Having  faid  thus  much  of  re-aflurances,  I  (hall  proceed  to  Double  la- 
Confider  the  nature  of  a  double  infurance,  and  to  ftate  the  few  ^-""••' 
cafes  that  have  been  determined  upon  the  fubje£t.     I  treat  of 
it  in  this  place,  becaufe  thefe  two  kinds  of  infurance  have  been 
fometimes  confounded  together,,  and  fuppofed  to  mean  the  fame 
thing  :  whereas  no  two  ideas  can  be  more  diftind.     We  have 
already  feen  what  is  meant  by  k  re-aflurance.     A  double  infu-    i  Bus.  456. 
ranee  is  where  the  fame  man  is  to  receive  two  furas  inftead  of 
one,  or  the  fame  fum  twice  over,  for  the  fame  lofs,  by  reafon  of 
his  having  made  two  infurances  upon  the  fame  goods  or  the^ 
fame  (liip.     The  firft  didinflion  between  thefe  two  contra£^s  is. 
that  a  te-aflurance  is  a  contra£t  made  by  the  firft  underwriter, 
his  executors  or  afligns,  to  fecure  himfelf,  or  his  eftate :  a  double 
infurance  is  entered    into   by  the    infured.      A  re-afluranco   i9Geoi,ll. 
except  in  the  cafes  provided  for  by  the  ftatute,  is  abfolutely  void :  Jpuck.^' 
a  double  infurance  is  not  void  ;  but  ftill  the  infured  (hall  recover  Hep.  416. 
only  one  fatlsfaAion  for  his  lofs.     This  requires  explanation. 
Where  a  man  has  made  a  double  infurance,  he  may  recover  his 
lofs,  againft  which  of  the  underwriters  he  pleafes,  but  he  can 
recover  for  no  xjiore  than  the  amount  of  his  lofs.     This  depends  1  Bwr.49t. 
npo^  the  nature  of  an  infurance,  and   the  great  principles  of 
juftice  and  good  fsutb.     An  infurance  is  merely  a  contrad  of 

3  indemnity 
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CHAP,  ihdcmnlty  in  cafe  of  lofa :  it  fplloift'g  in  a  iicccfftty  confcqucndc' 
,^  ^*  ^  that  a  man  ihall  not  rccorcr  more  than  he  has  loft,  or  rccoter 
fatisfa^ion  greater  than  the  injury  he  has  forftained.  This  rub 
Iras  wifely  eftabli(hed|  Ih  oWcr  to  preveti£  fraud,  left  the  dcfirfe 
of  gain  (hould  occaGon  unfair  and  wilful  lofles.  It  being  tho^ 
fettled,  that  the  infured  (hall  recovei^  but  one  fatisfaAion,  and 
that  in  cafe  of  a  double  infurance,  he  may  fix  npiOn  which  of  the 
underwriters  he  will  for  the  payment  of  his  lofs,  it  is  a  principle 
of  natural  juftke  that  the  federal  infurers  (hould  all  of  them  conf- 
tribute  in  their  fereral  proportions,  to  fatisfy  that  lofs,  againft 
which  they  bare  all  infured. 

Thefe  principles  have  been  fully  declared  to  be  law  in  fcveral 
cafes,  which  arc  now  to  be  mentiorted. 

H^nr^yv.  In  the  year  lytfj,  it  was  ruled  by  Lor*  MansfieU^  Chief 

in^don  Juftice,  and  agreed  to  be  the  courfe  of  pr^diice,  that  upon  a 
sn  Eafter  double  infuraucc,  though  the  infured  is  not  entitled  to  two  fa* 
1  Biac  Rep  ti8fa<9ions ;  yet,  upon  the  firft  adkion,  he  may  recover  the  whole 
^^^'  fum  infured,  and  may  leave  the  defendant  therein,  to  recover  a 

rateable  fatisfaflbn  from  the  other  infurers. 

nogm  V.  Thus  alfo  it  was  determined  in  a  fubfequent  cafe  at  Guildballi 
In  Mich^'"  It  was  an  afiion  on  a  policy  of  infutancc  on  a  (hip  from  NevH 
Vac.  17      fwneUand  to  Damitneaf  and  from  thence  to  the  port  of  difcharge 

befeiK  Lcrd  '"  ^^  ^^fi  ^^^^^*  I^  ^^^  ^  valued  policy  on  the  (hip  [and 
Maotfida  freight }  and  on  the  goods  as  intereft  (hould  appear.  The  (hip 
failed  from  iu  Johf^n  the  17th  of  December  I77$»  and  the 
plaintiff  declared  as  for  a  total  lofs.  The  defendant  underwrote 
for  20o/«  and  has  paid  into  court  124/.  This  fum  was  piid  on  a 
fuppofition,  that  the  underwriters  on  a  former  policy  (hould 
bear  a  (hare  of  the  lofs.  The  plaintiff  had  originally  infured  at 
Livefpaol  on  a  voyage  from  Nevrfoundland  to  Sarbadoes  and  the 
Leetuard  I/landSf  with  an  exception  of  American  captures :  but 
the  plaintiff  afterwards,  for  the  purpofe  of  fecuring  himfclf 
againft  captures,  and  having  altered  the  courfe  of  his  voyage, 
made  the  prefent  infurance.  The  plaintiff  now  inGfted  he  was 
itKitled  to  receive  the  full  amount  of  his  infurance  againft  the 
defendant,  and  not  to  any  part  from  f  he  Liverpool  underwriters, 
becaufe  the  voyage  now  infured  was  different  from  that  infured 
at  Liverpool.  There  was  however  a  verdi£t  for  the  plaintiff  for 

his 
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Ills  foil  demand^  niib  liberty  fofr  the  drfendant  to  hiring  an  aSion   ^  ^A  P. 
mffun/t  iht  Liwrftci  umkrwritirif  ifbt  tbwgbtjit. 


3cv, 


Accordingly  in  the  Sajlir  term  hWovfin^^  an  afiion  was  Davis  r. 
brought  for  money  had  and  feceived  to  the  ofc  of  the  plafiatiflF,  sitf  ft^\'a 
who  was  the  defendant  in  the  la  ft  claufe.  in  order  to  recover  i  Eaft.  v»c. 
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contributiofi  for  the  lofs  which  the  plaintiff  had  been  obliged  to  at  OuIM- 
pay.  It  was  agreed  by  both  parties  to  admit,  that  on  the  London  ^^- 
policy  (which  was  the  fubjed  of  the  former  aAioa)|  ,2200/. 
were  infured :  that  on  the  two  Xri'v^r^^  policies  1 700/.  were 
infured  i  that  the  merchant  was  interefted  to  the  amount  of  50c/ 
on  the  (hip  $  300/.  on  the  freight  \  and  1 400/.  on  the  cargo^ 
that  the  plaintiff  had  paid  20o/.  lofs^  and  47/.  for  the  colts. 
The  queftion  was,  whether  the  defendant  was  liable  to  contri- 
bute any  thing,  and  what.  The  whole  intereft  was  2200/.  and 
the  whole  infurance  was  3900/.  It  was  infifted  by  the  counfel 
for  the  defendant,  that  the  infunlnce  in  Londtm  was  an  illegal 
re>affarance  \  and  therefore  the  plaintiff  might  have  made  a  good 
defence  in  an  adion  brought  againft  him:  and  if  fo,  he  could 
not  now  recover  over  againft  the  defendant. 

Lord  MansfieU, — ^  The  queftion  feems  to  be,  whether  the 
infured  has  not  two  fecurities  for  the  lofs  that  has  happened.  If 
fo,  can  there  be  a  doubt  that  he  may  bring  his  adion  againft 
either  i  It  is  like  the  cafe  of  two  fecurities ;  where,  if  all  the 
money  be  recovered  againft  one  of  them,  he  may  recover  a  pro- 
portion from  the  other.  Then  this  would  bring  it  to  the  quef* 
tion,  whether  the  fecond  infurance  is  void  as  a  re^ajfuranct^  But 
a  re-affurancc  is  a  ccntradl  made  by  the  infurer  to  fecure  htmi> 
felf ;  and  this  is  only  a  double  infurance.**  There  was  another 
ground  taken  in  the  caufe,  which  is  not  material  to  be  mentioned 
here :  hut  upon  this  dire£lion,  the  plaintiff  had  a  verdifi. 

Although  a  man,  by  making  a  double  infurance,  (hall  not  be 
allowed  to  recover  a  double  fatisfadtion  for  the  fame  lofs ;  yet 
various  perfons  may  infure  various  intcrefts  on  the  fame  thing, 
and  each  to  the  whole  value  (as  the  mafters  for  wages;  the  owner  ^  •**'•  49^' 
for  freight ;  one  perfon  for  goods,  another  for  bottomry),  and 
fttch  a  contract  does  not  fall  within  the  idea  of  a  double  in*  . 
furance.  There  is  a  full  cafe  upon  this  fubjeA,  and  a  very  ela- 
borate argument  of  Lord  Mansfi^ld^  in  delivering  the  judgment 

of 
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^  ^  v/'  ^^  ^  ^^'^  ^<>vt  of  King's  Bench,  in  which  noft  of  the  qud'* 
t,.,  — y— ,rf  tions  rehtive  to  doabk  infurancet  are  ckarly  and  decifirely  fet- 
Cod:naii4  tlcd.  In  this  caufe  the  queftion  wa8»  Whether  the  plaintiff 
Tbrilii  ^^^  ^  vceover  hit  whde  lofs,  or  only  a  half  ?  it  being  ob- 
cion  AiTit.     jeded  fhat  there  waia  doable  infarance.     A  verdid  was  found 

I  B^tr.  4S0.  ^^^  ^^  whole,  fabje£t  to  the  opinion  of  the  court  upon  Lord 
I  mac.        MamfiiUf%  report* 

Rep.  103. 

Lord  JdoHsjUliy  in  deliTertng  the  opinion  oTthe  court,  beganff 
by  dating  the  fads,  as  they  appeared  to  him  at  the  trial* 


Mr.  Mijkohm  of  St.  Piierjburg  had  dealings  with  Mr.  Amjani 
and  Company  of  Lmdm^  who  often  fent  fliips  from  London  to 
Mr.  Meybobm  at  St.  Peterjburg.  M^ybobmf  as  appeared  by  the 
evidence,  was  indebted,  on  the  balance  of  their  accounts,  to 
Jimyand  and  Company.  Amyand^sxA  Company  fent  a  (hip,  called  , 
The  Galhwttji  Stephen  Barker  maflier,  to  Mr.  Meyiohm,  at  Si* 
Peterjburgy  to  fetch  certain  goods.  Meybobm  fent  the  goods,  and 
promifed  to  fend  the  bill  of  lading  by  the  next  poft,  but  never 
did.  Afterwards,  in  Augtift  1756,  Amyand  and  Company  got  a 
policy  of  infurance  from  private  underwriters,  for  1100/.  on  the 
(hip,  tackle,  and  goods,  at  and  from  London  to  St.  Peterfiurg^ 
and  at  and  from  thence  back  again  to  London  j  which  policy  was 
figned  by  feveral  private  underwriters,  qmte  different  perfons 
from  the  prefent  defendants  1  and  of  this  fum  of  1  loo/.  thus 
underwritten,  500/*  was  declared  to  be  on  it  parts  of  the  (hip, 
and  theremainii^  tool,  to  be  on  goods*  Between  the  25th  of 
-Augufi  and  the  aSth  of  September  1756  (both  included),  Mr. 
Amyand  iaTured  803/.  more,  with  other  private  infurers :  and 
this  latter  infurance  was  upon  goods  only :  and  was  only  at  and 
from  St.  Pfterjkurg  to  London.  On  the  29th,  a^th,  and  30th  of 
OStober  1756,  Mr>  Amyand  infured  900/.  more  with  other  pri- 
vate infurerSf  which  laft  infurance  was  on  goods  only,  at  and 
from  tlie  Sound  to  London.  So  that  the  whole  fum  infured  by 
Amyand  and  Company  was  aBooA  of  which  the  fum  of  2300/. 
was  on  goods,  and  the  remaining  500/.  was  on  the  ihip.  Seve- 
ral letters  being  given^  in  evidence,  it  appeared  that  Meybobm 
wrote  from  Peterjhurg  on  the  7th  of  September  17^6  (the  date  of 
his  firft  letter  on  this  fubjeQ)  to  Amyand  and  Company ;  and 
iqjenttoned  what  goods  he  (hould  fend  to  them,  referring  to  the 
inroicc  for  particulars^  and  direAcd  them  to  get  infurance  there- 
on 
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on,  and  to  place  the  goods  and  the  faifurance  to  a  particular  C  H  a  p« 
account  which  he  named  in  his  letter ;  in  which  he  alfo  fpecified   ^  ^^ 
fome  iron,  which  was  for  Mr.  Amyand's  own  account.    This 
letter  Mr.  Amyand  afterwards  received  (probably  about  the  27 th 
of  OBober^)  and  in  confequence  of  it  made  the  infurance  accord* 
iogly,  upon  the  aSth,  29th|  and  30th  of  the  fame  OBober^  as 
before-mentioned.  Meyhbrn,  having  (hipped  the  goods,  indorfed 
the  bills  of  lading  to  one  Mr.  Jobn  Tamefz  in  Mofcow  (the  plain* 
tifF,  in  efiefi;,  in  the  prefent  adion)  who,  on  the  7th  of  OBober 
275^,  wrote  to  his  correfpondent  Mr.  Uhtboff'htx^  in  London 
to  infure  thefe  goods.  In  this  letter  he  defir^s  Mr.  Uhiboff  to  in* 
Aire  the  wholes  that  he  {Tamefz)  might  be  fafe  in  all  events ;  for 
he  fufpeded  that  thefe  goods  where  intended  to  be  configned  bjr 
Mejbohm  to  fomebody  elfe,  and  perhaps  might  be  infured  by  fome 
other  perfons.     And  he  fays  they  were  transfened  to  him,  in 
confideration  of  his  being  in  advance  to  Meybobm  more  than  their 
'  amount.    This  letter  from  Mr.  Tamefzj  with  thefe  diredions  to 
infure^  tivas  recived  by  Mr.  Ubthff^  on  the  15  th  of  November 
1756.     Mr.  I/KfAg^ accordingly  applied  to  the  defendants,  the 
London  Aflurance  Company';  and  difclofed  to  them,  at  the  fame 
time,  all  thefe  particulars:  and  they,  upon  the  l6th  of  Novem^ 
ber  1756,  after  being  thus  apprifed,  tbai  tbere  migbt  be  anotber 
infurance^  made  the  infurance  now  in  queftion,  for  2316/.  on 
the  goods  at  and  from  the  Sound  to  London.     The  goods  wer^ 
loft  in  the  voyage.     Mr.  Ubtboff*^  infurance  was  made  by  the 
plaint!  A  Godin^  Guyon,  and  Company,  who  are  infurance  bro- 
kers :  and  they  declare  that  this  infurance  was  made  by  order  of 
Henry  Uhtbojfcfq.    This  declaration  is  indorfed  upon  the  poli- 
cy, and  is  dated  the  i8th  of  November  17  $6.    l^ere  is  no  doiibt 
as  to  the  value  of  the  goods,  or  as  to  the  lofs  of  thqn.    It  is  ad- 
mitted by  the  defendants,  that  the  plaintiffs  ought  to  recover 
half  the  lofs  from  them :  but  they  fay  they  ought  to  pay  only 
bai/t  not  the  vfbole  of  the  lofs.    So.  that  the  only  queftion- is^ 
wixether  the  plaintiffs  are  entitled,  upon  the  circumftances  of 
this  cafe,  and  upon  the  tzGts  I  have  been  ftating,  to  recover  the 
fvbole  lofs  from  the  prefent  defendants  ;  or  only  the  balf  of  his 
lofs  from  tbem^  and  the  remainder  from  the  underwriters  o£ 
Mr.  Amyand's  policy.    The  verdi£l  is  found  for  the  plaintiff,  for 
the  whole :  but  it  is  agreed  to  be  fubjeft  to  the  opinion  of  this 
courts  upon  the  queftion  I  have  juft  mentioned* 

f  ¥  Firft, 
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d  H  A  P.       Tlrft,  to  conGder  it  as  between  the  infurer  and  infiired.    At 
^    ^^'    ,  between  them,  and  upon  the  foot  of  commutative  juftice  merely^ 
there  is  no  colour  why  the  infurers  fliould  not  pay  the  infured 
'  the  whole :  for  they  have  received  a  premium  for  the  whole  rifc 
Before  the  introdudion  of  wagering  poUcies^  it  was  upon  prin- 
ciples of  convenience  very  wifely  eftabliflied,  that  a  man  (hould 
not  recover  more  than  he  had  loft»    Infurance  was  confidered 
as  an  indemnity  only,  in  cafe  of  a  lofs  i  and  therefore  the  infur. 
ance  ought  not  to  exceed  the  lofs.     This  rule  was  calculated  to 
prevent  fraud;  left  the  temptation  of  gain  (hould  occafion  un- 
fair and  wilful  IpfTes.     If  the  infured  is  to  receive  but  one  fatif- 
fa£lion,  natural  juftice  fays  that  the  feveral  infurers  fiiall  all  of 
xhem  contribute  pro  rata^  to  fatisfy  that  lofs,  againft  which  they 
have  all  infured.     No  particular  cafes  are  to  be  found  on  this 
head  :  or, -at  leaft,  none  have  been  cited  by  the  counfel  on  either 
fide.  Where  a  man  makes  a  double  infurance  of  the  fame  thingi 
in  fuch  a  manner  that  he  can  clearly  recover  againft  feveral  in- 
furers in  diftinfi  policies  a  double  fatisfa£\ ion,  the  law  certainly 
iays  that  he  ought  not  to  recover  doubly  for  the  fame  lofs^  but 
be  content  with  one  Gngte  fatisfadion  for  it.     And  if  the  fame 
man  really  and  for  liis  o  .vn  proper  account  infures  the  fame  goods 
(ioublyi   though  both  ir.furances  be  not  made  in  his  own  name» 
but  one  or  both  of  tbeni  in  the  name  of  another  perfon,  yet  that 
IS  juft  the  fame  thing ;  for  the  fame  perfon  is  to  have  the  benefit. 
of  both  policies.     And  if  the  whole  (hould  be  recQvered  from 
one,  he  ought  to  ftand  in  the  place  of  the  infured,  to  receive 
contribution  from  the  other,  who  was  equally  liable  to  pay  the 
whole.     But  in  this  cafe  if  Taniefz  was  not  to  (lave  the  benefit 
of  both  policies  in  all  events^  then  it  can  never  be  confidered  a)s 
a  double  policy. 

It  has  been  f;iid,  that  the  indorfement  of  the  bitts  of  ladings- 
transferred  Mes;hohm\  intcrcft  in  all  policies,  by  which  the  carga 
aGigned  was  Infured  ;  and  therefore  Tamcfz  has  a  right  to  Mr, 
jftnyanJ*^  policy  ;  and  that  Tame/zp  being  the  a(&gnee  of  JUry^ 
hohmy  is  die  cejluy  que  irujl  of  it,  and  may  recover- the  money? 
infured  •,  and  even  that  he  may  bring  trover,  or  detinue^  for  the 
very  policy  itfelf :  and  it  is  urged  from  hence,  that  he  either  wJH^ 
er  may  have  a  double  f;itisfadion  for  the  fume  lofst 

S  But 
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Bat  allowing  that  by  the  indorfement  of  the  bills  of  lading  c  ft  A  P. 
and  alEgniog  the  cargo  to  Tamefz,  he  ftands  in  the  place  of       xv. 
M^ybobm  in  Irefped  of  his  infurances;  jtt'Mx. Amyandh^  2Xi  ^~"v«"^ 
intereft  of  his  own,  and  had  adually  infared  the  (hip  and  goodSf 
to  the  anoount  of  1900/.  (upon  both  together)  prior  to  any 
diredions  or  intimation  received  from  Mr.  Mgybcim,  to  infure 
for  him.    Various  people  may  infure  yarious  interefts  on  the 
fame  bottom  :  (as  one  perfon  for  goods,  another  for  bottomry, 
tffc»)     And  here  Mr.  Amyand  had  an  interefl:  of  his  own,  dif* 
tinSt  from  that  of  Mr.  Meybohm :  he  had  a  lien  upon  thefe  very 
goods  as  a  fador  to  whom  a  balance  was  due.    And  he  had  the 
fole  intereft  in  the  (hip  i  which  was  a  part  of  the  things  infared 
by  him*    It  is  far  from  appearing,  that  even  his  laft  infurance 
(in  OBober)  was  made  on  the  account  of  Meybohm,  or  as  agent ' 
for  him.    So  far  from  it,  Mr.  Amyand  infifts  upon  it  for  his  own 
benefit  (as  he  exprefsly  declared  at  the  trial),  and  abfolutely  re- 
fufes  to  give  it  up,  or  to  fuffer  his  name  to  be  ufed  by  the  plain* 
tiff  I  though  he  was  a  witnefs  for  the  defendants,  and  was  pro* 
dttced   by  them,  and  inclined  to  ferve  them. '  So  that  the  foun* 
dation  of  this  argument,  urged  by  the  defendant's  counfel,  failg 
them  \  and  there  /is,  in  reality,  nothing  to  fupport  it.     But  even  . 
fuppofing  that  Mr*  Amyand  had  made  his  infurance,  not  upon 
his  own  account,  but  as  agent  or  fa£lor  for  Mr.  Meybohm,  and 
upon  the  account  of  Meybohm  /  yet  even  then  Tamefa  can  never 
come  againft  Amyand^^  underwriters,   or  come  at  AmyaruPs  poii-  * 

cj  to  his  own  ufe.  For  Amyand^  the  hStor  of  Meybohm,  h^ 
pofiei&on  of  the  policy,  and  appears  to  have  been  a  creditor  of 
Meybohm  upon  the  balance  of  accounts  between  them,  at  the 
time  when  be  n^ de  the  infurance :  and  I  take  it  to  be  now  a 
fettled  pointy  **  that  a  fador  to  whom  a  balance  is  due,  has  a 
*<  Ken  upon  all  goods  of  his  principal,  fo  long  as  they  remain  in 
'"  bis  puffelSon.''  Kruger  and  ojhers  v.  Wtlcox  and  others,  was  .  v,  ^ 
ji  cafe  in  Chancery  upon  this  point.  It  came  on  firft  before  lUp-a^t* 
Sir  John  Strange^  then  Matter  of  the  Rolls,  who  decreed  an 
account,  and  direded  allowances  to  be  made  for  wfiat  the  fac- 
tor had  expended  on  account  of  the  (hip  or  cargo,  and  referved 
all  further  diredions  till  after  the  matter's  report.  It)  came  on 
again^  afterwards,  for  further  direOiions,  after  the  maker's  re« 
port,  before  the  Xord  Chancellor,  who  was  attended  by  four 
eminent  merchants,  whom  he  interrogated  pubKckly.  After 
which  he  took  time  to  confider  of  it  •,  apd  on  the  firft  of  Pebru^ 

f  »  a  my 
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ary  1755,  decreed,  «« that  the  faftor  ha^  a  Hen  on  gobds  con- 
"  iigned  to  him  j  not  only  for  incident  charges,  but  as  an  item 
«•  of  muttral  account  for  the  general  balance  due  to*  biih  fo  Ibng 
^<  as  he  retaihs  the  ];M)ireirion.  But  if  he  part  with  the  pofleflSoit 
^  6f  the  go6ds>  he  parts  \^hh  hh  Hen,  becaufe  it  cannot  then 
««  be  retained  a^  an  item  for  the  general  account/'  There  was 
another  cafe,  ii^the  fame  couft,  of  Q.t diner  v.  Coleman,  a  few 
months  after ;  in  which  the  former  cafe,  determined  as  I  have 
ilhentioned,  was  confidered  as  a  point  fettled  ;  and  this  latter 
cafe  of  Gardiner  y.  Coleman  waff  decreed  agreeably  to  if.  Sor'that 
Mf.  Amjdndf  even  con&deted  a?  faAor  or  agent  to  Meyhohm, 
and  as  nfiakibg  the  infmrance  upon  Meybohm^^  account,  is  yet 
entitled  to  retain  the  policy ;  Meybohm  being  indebted  to  him 
upon  the  balance  of  the  account  between  them ;  and  he  has  a 
lien  upon  the  policy,  whilft  it  continues  in  his  poflei&on.  There- 
fore, even  in  this  view  of  the  cafe^  Mr*  Tamefz  mud  firft  have 
paid  to  Amyand  the  balance  of  his  {Amyand^s)  account,  before  he 
cbuld  have  gotten  that  policy  out  of  Amyamfs  hands;  and  con* 
fequently,  Mr.  Tamefz  was  very  far  from  being  entitled  to  the 
benefit  of  it  as  a  cejfuy  que  trufi^   abfolutely  and  entirely. 

But  if  the  quedlon,  "  Whether  Tamefz  could  take  the  benefit 
of  Mr-  Amyand*%  policy  ?"  were  doubtful ;  yet  here,  Tamefz  in- 
fured  the  goods  with  the  defendants,  exprefsly  under  the  declar- 
ation of  his  fufpicion,  that  there  might  have  been  a  former  con* 
llgnation,  and  fome  former  infurance  made  upon  the  goods  by 
fome  other  perfon :  but  he  defired  to  infure  the  whole  for  his 
6wn  fecurity ;  and  to  this  the  defendants  agreed,  and  took  the 
whole  premium.  Mr.  Amyand  infifted  upon  his  right  to  the 
whole  benefit  of  his  own  policy,  when  he  was  examined  a»  a 
witnefs :  and  is  now  litigating  it  in  Chancery.  It  would  neither 
be  juft  nor  reafonable,  that  Tamefz  (hould  only  recover  half  of 
his  lofs  from  the  defendants,  and  be  turned  round  for  the  other 
half,  to  the  uncertain  event  of  a  long  and  expeniive  Htigation. 
I  do  not  believe  there  ever  will  or  can  be  a  recovery  by  Tamefz^ 
or  thofe  who  (hall  (land  in  his  place,  againft  Amyand'^  under* 
writers.  However^  if  thofe  underwriters  are  liable  to  contribute 
at  all»  the  contribution  ought  to  be  among  the  (everal  infurera 
ihemfelves:  but  t/unefz,  the  mfured,  has  a  right  to  recover  his 
whole  lofs  from  the  defendants^  upon  tbe  policy  now  in  qoeltionf, 
by  which  they  are  bouxkl  tv  pay  tbe  whole.    For  though  here 
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be  two  infurances,  yet  it  is  not  a  double  infurance ;  to  call,it  fo  C  H  a  p. 
IS  only  confounding  terms.  If  Tamefz  coulJ  recover  againft 
both  fets  of  infurersy  yet  he  certain)  jr  could  not  recover  againd 
the  onderwriters  of  Amyan^^  policy^  without  fome  expence  \ 
nor  without  alfo  firft  paying  and  re-imburfing  xoVix.  Amjand\^% 
premium  he  paid,  and  alfo  hid  charges.  Thi^  is  by  no  means 
within  the  idea  of  a  double  infurance.  Two  perfons  may  infure 
two  different  interefts  \  each  to  the  whole  v^luei  as  the  mailer 
for  wages  \  the  owner  for  freight,  lie.  But  a  double  infurance 
is  where  the  fame  man  is  to  receive  two  fums  inftead  of  one,  or 
the  fame  fum  twice  over  for  the  fame  lofs,  by  reafon  of  hit 
having  made  two  infurances  upon  the  (ame  goods,  or  the  fame 
ihip.  Mr.  Tamef%  is  entitled  to  receive  the  whole  from  the  de* 
fendams,  upon  their  policy  ;  whatever  (hall  become  of  Mr.  Amy* 
and's  poMj :  and  they  will  have  a  right  in  cafe  he  can  claim  any 
thing  under  I^r  Amyand's  policy,  to  ftand  in  his  pl^ce,  fpr  a 
contributiou  to  be  paid  by  the  other  underwriters  to  them*  But 
ftiil  they. are  certainly  obliged  to  pay  the  whole  to  him*  There- 
fore upon  thefe  grounds  and  principles,  in  every  light  in  which 
the  cafe  can  be  put,  we  are  all  of  us  clearly  of  opinion,  that  the 
verdifl  is  right,  as  it  now  (lands  for  the  whole  -,  and  that  the 
pofisa  mud  be  delivered  to  the  plaintiff. 

In  the  courfe  of  what  has  been  faid  upon  double  inAirance,  no 
notice  has  been  taken  of  the  laws  of  foreign  ftates  refpeding  that 
point :  the  reafon  of  this  filence  is  the  great  contrariety  to  be 
found  in  their  laws  upon  the  fubjed ;  it  being  almoft  impo0iblo 
to  mention  two  countries,  wbofe  regulations,  as  to  this  matter^ 
are  fimilar.    In  one  the  contra^  is  abfolutely  void,  and  a  for-  or4.ofMia« 
feiture  enfues :  in  others,  if  the  firft  policy  amount  to  the  value  ^Mt.%M»^ 
of  the  effects  laden,  the  other  infurers  (hall  withdraw  their  in-  drF>vi.iD4 
furance,  retaining  one  half^  cent,  and  in  fome  other  countries,  ^^i^',- 
the  double  infurance  is  merely  void,  without  any  forfeiture  being  S67. 
incuned.    When  there  is  fuch  a  diverfity  in  the  ordinances  upon  [^m«J^iIu^ 
the  fttbjcdl,  it  feemed  necdlefs  to  enter  into  them^  efpecially  as  P*  4M« 
the  law  of  England  with  refpeft  to  double  infurance  is  fo  clear, 
and  fo  well-founded  in  reafon  and  natural  judice,  as  to  require 
^no  Uludration  or  confirmation  from  the  laws  of  any  other 
country. 


3Sa  OF  RE-ASSURANCE,  &c. 

Having,  in  this  and  the  five  preceding  chapters^  treated  of  chofe 
drcomftancesi  by  which  the  contra£l  of  infurance  U  rendered 
void  from  its  commenGement,  on  account  of  fome  radical  defe& 
which  prevents  the  policy  from  ever  having  any  operation  af  all» 
and  having,  in  the  courfe  of  that  inquiry,  been  led  into  a  variety 
of  difcaflSiOni  involving  in  it  a  very  material  part  of  the  law  of 
infarance :  we  (hall  proceed  to  (hew  in  what  cafes  the  policy, 
although  not  void  ab  initio,  is  rendered  of  no  efieftj  becaufe  the 
infured  has  not  himfelf  fully  complied  with  thofe  conditions, 
%rhich  he  has  atbet^xprefsij  or  tacitly ^  from  the  nature  of  his 
Vidcaate,  contra£^,  undertaken  to  perform.  It  was  indeed  obfervcd  in  the 
^  ^  firft  chapter  of  this  work,  that  although  the  policy  is  not  fub* 

fcribed  by  the  infured,  yet  there  are  certain  conditions  to  be  per- 
formed on  his  part,  with  as  much  good  faith  and  integrity  as  if 
his  name  appeared  at  the  foot  of  the  policy  :  otfaerwife  it  is  a 
dead  letter,  and  he  can  never  recover  an  indemnity  f<^  any  lofs, 
Urbich  he  may  happen  to  fuftaiut 
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CHAPTER   THE   SIXTEENTH. 

Of  Changing  the  Ship. 


OF  thofc  caufes  which  will  operate  as  a  bar  to  the  infurcd*8  char 
recovering  upon  a  policy  of  infurancc  againft  the  undcN  ^^^' 
writer,  the  (irfl;  to  be  mentioned  is  that  of  changing  the  (hip ; 
or,  as  it  has  commonly  been  calledi  changing  the  bottom.  This  vide^nte, 
will  require  but  very  little  difcuflion.  We  formerly  faid,  that,  ^'  *• 
except  in  fonic  fpecial  cafes  of  infurances  upon^i^  or  Jhips\  it 
was  eflentlally  requifite  to  render  a  poiky  of  infurance  effe^uid, 
that  the  name  of  the  (hip,  on  which  the  rifle  was  to  be  run,  (hould 
be  inferted.  That  being  done,  it  follows  as  an  implied  condition . 
that  the  infured  (hould  neither  fubftitute  another  (hip  for  tb^t 
mentioned  in  the  policy  before  the  voyage  commences,  in  which 
cafe  there  would  be  no  contract  at  all :  nor  during  the  oDurfe  of 
the  voyage  remove  the  property  infured  to  another  (hip,  without 
the  confent  of  the  underwriter,  or  without  being  impelled  by  a 
cafe  of  unavoidable  neceflity.  If  he  do,  the  implied  condition  is 
broken,  and  he  cannot  recover  a  fatisfaflibn,  in  cafe  of  a  lofs» 
from  the  infurer  \  becaufe  the  policy  was  upon  goods  en  board 
a  particular  (hip,  or  upon  the  (hip  itfelf ;  and  it  becomes  a  ma- 
terial conGderation  in  a  contraA  of  infurance,  upon  what  veflel 
the  rifle  is  to  be  run ;  (ince  the  one  may  be  much  (Ironger,  and 
more  able  to  refid  the  perils  of  the  fea  \  or  by  its  fwift  (ailing^ 
much  better  able  to  efcape  from  the  purfuit  of  an  enemy,  than 
the  other. 

Malyru^  it  is  true,  in  his  Lex  Mercaioria,  appears  to  be  of  a  j^^^  ^^ 
different  opinion }  for  he  fays,  <' It  fometimes  happens,  that  Merc.  ixS. 
^*  upon  fome  fpecial  conGderation,   this  claufe  forbidding  the 
'*  transferring  of  goods  from  one  (hip  to  another  is  inferted  ia 
'*  policies  of  a(rurance ;  becaufe  in  time  of  hoftility  or  war  be« 
*^  tween  princes,  it  might  be  unladen,  in  fuch  (hips  of  thofe 
<*  contending   princes,  by  which  the  adventure  would  be  in- 
^  creafed*      But  according  to  the  ufual  infurances  which  are 
<«  made    generally  without  an  exception,  the  aflurer  is  liable 
ff  thereunto^    for  it  ia  underftood,  that  the  matter  of  a  (hip^ 

I  F  4  "  without 


3^4 


OF    CHANGING   THE   S^IP. 


C  H  A  P.  cc  without  fome  good  and  accidental  caufC}  would  not  put  the 
xvi.  ffi  goodg  from  one  {hip  to  another,  but  would  deliTcr  them^  ac« 
**  cofding  to  the  charter-party}  at  the  appointed  place."  The 
reafon  given  by  Malym^  in  fupport  of  his  pofidon,  is  by  no 
means  fatisfadoryi  nor  is  it  well  founded  in  point  of  experi- 
ence: neither  has  he  adduced  a  fingle  authority  to  corroborate  the 
opinion  advanced.  Indeed,  the  whole  current  of  authority 
turns  the  other  way :  at  leaft,  as  far  as  I  have  been  able  to 
trace  it. 


Mot]^,].a^  j^^ll^j  1^3  {^LiA^  that  if  goods  are  infured  in  fuch  a  (hip,  and 
afterwards  in  the  voyage  (he  becomes  leaky  and  crazy,  and  the 
fupercargo  and  mafter,  by  confent,  become  freighters  of  another 
veffel  for  the  fafe  delivery  of  the  goods ;  and  then  after  (he  is 
loaded,  the  fecond  ve(rcl  mifcarries,  the  aflfurers  are  difcharged. 
It  is  true,  the  fentence  proceeds  thus:  <*  If  thefe  words  be  in- 
**  ferted,  namely,  the  goods  laden  ta  be  tratifported  and  delivered  at 
*'  fuch  place  h^  the  faidjbipt  or  by  any  other  /Lip^  or  vejfel^  until  they 
**  ^^  f^J^h  ^^^^^«  *he  infurers  muft  anfwer  the  misfbnune." 
But  this  does  not  at  all  afFed  the  general  rule  before  laid  down  ; 
for  it  only  goes  to  fliew  that,  which  is  not  denied,  that  the  par- 
ties may  take  a  cafe  out  of  the  general  rule  of  law,  by  a  fpccial 
agreement:  and  the  exception  proves  the  truth  of  the  firft  pro- 
pofition.  .  Befides,  in  fuch  a  cafe,  it  (hould  feem  that  the  (liip,  in 
which  the  goods  are  laden,  ought  not  to  be  changed,  but  upoa 
necellicy. 

This  opinion  is  confirmed  by  foreign  writers.  **  Merces  fi 
«  eldem  navigatidne  transferantur  de  una  navi  in  aliam,  et  -fi 
<*  novifiima  navis,  ubi  merces  transfufas  fuerunt,  deperdatur, 
<*  tunc  e(l  infpicienda  forma  afiecurationis,  in  qui  fi  fuit  didum^ 
*<  quod  a(recurentur  merces,  qtutjunt  in  tali  navi,  tunc  ajftcuraior 
«  non  tenttur^  eo  quod  mentionem  fecit  in  aflecuratione  de  tali 
«  navi.  £t  ratio  eft,  quia  non  par  eft  ratio  aflfecurationis,  quan^ 
<<  do  merces  devehuntur  in  uni  navi^  et  quando  in  alter S  /  imo  folet 
stracca  gioC  ti  id  principaliter  confiderari  inter  ipfos  aiTecuratores,  cum  una 
<<  navis  JH  magis  fortis  quam  alia/*  Roccus  is  corroborated  bj 
feveral  learned  writers  upon  this  branch  of  jurifprudcnce*  ., 

In  the  law  of  England^  there  is  only  one  cafe  to  be  met  with 
in  print  upon  the  fubjefi  \  and  that  is  not  exprefsly  in  point  to 

the 
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jkfae  prefent  inquiry,  although  it  feems  to  decide  it.    It  was  a  ^  **  ^  ^* 
cafe  which  came  on  at  Guildhall  befcgre  Lord  Chief  Juftice  Lee.  ^        _'  ^ 
The  plaintifF  had  infured  intereft  or  no  intereft  on  any  Jb'tp  he  Dickv.Bar, 
ilhould  come  in  from  Vtrgima  to  London^  beginning  the  adven*  ""'j*  ^'^ 
ture  on  bis  embarking^ou  board  fuch  (hip  \  the  money  to  be' paid 
though  his  perfon  (hould  efcape,  or  the.  ihip  be  retaken.    He 
embarked  on  the  Speedwell  $  but  (he  fpringing  a  leak  at  fea,  he 
went  on  board  the  Friendjlnp^  and  arrived  fafe  at  London  t  but 
the  Speedwell  wz%  taken  after  he  left  her.     And  now,  in  an  ac* 
tion  againit  the  underwriter,  he  was  heM  liable  \  for  the  infur<« 
ance  is  on  the  (hip  the  plaintiff  fet  out  in  :  and  bad  that  gaifafe 
borne  and  the  other  been  lojl^  the  plaintiff  could  not  have  recovered 
upon  the  ground  of  having  removed  his  perfon  into  that  (hip  in 
the  middle  of  the  voyage. 

From  this  cafe  it  appears,  that  although  no  (hip  was  named 
in  the  policy,  yet  the  moment  the  (hip  wasafcertained  by  the  em« 
barkation  of  the  infured,  the  cohtra£l  was  at  an  end,  provided 
the  fecond  (hip  had  been  loft  \  for  fo  the  words  in  Italics  ez« 
prefsly  import.  A  fortiori^  therefore,  the  infured  could  not  be 
entitled  to  recover,  upon  a  change  of  the  bottom^  when  the  natne 
of  the  veffel  is  exprefsly  mentioned  in  the  very  inftrument  by 
whic^  the  comrad  is  cffe^ed.  And  although  the  infured,  not« 
with(tanding  the  change  of  bottom,  recovered  in  the  cafe  cited 
Jrom  Strange  i  it  may  be  accounted  for  in  two  ways,  confident 
with  the  doctrine  advanced  in  this  chapter.  In  the  firft  place, 
it  was  a  gaming  policy,  intereft  or  no  intereft }  and  the  plaintiff 
was  entitled  to  recover  the  moment  the  (hip  was  taken,  although 
he  might  perhaps  not  be  interefted  at  all ;  or)>erhaps  the  eSecis 
infured  might  be  left  in  the  firft  (hip,  althoush  the  plaintiff  re- 
moved his  perfon ;  in  which  cafe  even  at  this  day,  upon  a  fair 
bond  fide  policy,  he  would  be  entitled  to  recover  from  the  under- 
writers a  fatisf adion  for  the  lofs  he  had  fuftained. 

The  general  do£brine  relative  to  changing  the  bottom  of  the 
(hip  was  alluded  to  by  Lord  Mansfield^  when  delivering  the 
opinion  of  the  court  in  the  cafe  of  Pelly  againft  the  Royal  Ex^ 
change  Affurance  Company,  which  has  already  been  fully  re* 
ported  in  a  preceding  chapter.  *<  One  objedion,"  faid  his  y\^  «ite» 
Lord(hip,  <<was  formed  by  compariiig  this  cafe  to  that  of  «-^*P*55- 
<<  changing  the  (hip  or  bottom>  on  board  of  which  goods  are 

••  infured: 
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CHAP.  If  infured  :  tu^ui  ihe  injured  havi  tid  right  U  do  {a).    Tot  there 
^^''       •*  the  identical  fhlp  is  eflential;  that  is  the  thing  mfured.  Bat 
^  that  cafe  is  not  like  the  prefent/' 

From  this  paflage  it  is  evident,  that  Lord  Mantfiild  intended 
to  confirm  the  principle  advanced  in  this  chapter^  namely,  that 
when  an  infutance  is  made  on  a  fpecific  (hip,  and  the  infured 
not  betng  impelled  hy  any  neceiSty}  without  the  conf ent  of  die 
trnderwriter,  diaiiges  dif  (hip  in  the  courfe  of  the  voyage,  be 
bas  m>t  kept  his  part  of  the  contrafi,  and  cannot  recover 
|he  iHiderWfiter« 


(«)  Tlut  tt  to  be  tvkco  «  a  rule»  Tulijcft  to  tbe  ticepti«a  of  iaivitable  or  urgcM  no- 
•efficy :  fiiric  bat  been  held,  that  cbe  owneri  of  goods  iafuccd^  by  tbe  oft  of  AUtiog 
die  goods  from  one  ihip  to  aootber,  do  not  picdude  tbemfelfes  from  recovering  aa 
average  lofs  acifing  from  tbe  captnit  of  tbe  fecond  lbip»  if  tbey  aft  fraa  neceflity,  and 
ht  tbe  bemfit  of  aii  eonccfncd.  Sat  Pisatsmtur  f.  Stsfltt^  t  Term  Rep.  6f i.  note  (a) 
yad  ante,  cbiy.  i. 
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CHAPTER   THE    SEVENTEENTH, 

Of  Deviation, 


DEVIATION!  in  marine  infttrancea,  is  underftood  to  mean  c  H  A  r, 
a   voluntary  departure,  without  neceffity  or  any  rea-     xvil. 
fonabie  caufe,  from  the  regular  and  ufual  courfe  of  the  fpecific   -    » '^'^'^** 
voyage  infured.     Whenever  a  deviation  of  this  kind  takes  place^ 
the  voyage  is  determined ;  and  the  underwriters  are  difcharged 
from  any  refponfibiltty.  It  isnecefiary,  as  we  have  fecn,  to  inC^rt  y^^^^ 
in  every  policy  of  infurantei  the  place  of  the  (hip*s  departures  %.  i, 
and  alfo  of  her  deftination.     Hence  it.  is  an  implied  condition 
to  be  performed  on  the  part  of  the  infured,  that  the  (hip  (hall 
purfue  the  mod  direA  courfe,  of  which  the  nature  pf  things 
will  admit,  to  arrive  at  the  deftined  port.    If  this  be  not  done  ; 
if  there  be  no  fpecial  agreement  to  allow  the  (hip  to  go  to  cer- 
tain places  out  of  the  ufual  track;  or  if  there  be  no  juft  caufe 
afligned  for  fuch  a  deviation ;  it  is  but  juft  and  reafonable  that  jucsm, 
the  underwriter  (hould  no  longer  be  bound  by  his  contra£i,  the  ^^  ^^ 
infured  having  failed  to  Comply  with  the  terms  on  which  the 
policy  was  made*  For  if  the  voyage  be  changed  after  the  depar- 
ture of  the  (hip,  it  becomes  a  different  voyage,  and  not  that, 
againft  which  the  infurer  has  undertaken  to  indemnify :  (which  ^5^  ^^ 
is  the  true  objection  to  a  deviation)  the  ri(k  may  be  ten  times 
greater,  which  prob^ably  the  infurer  would  not  have  run  at  all,  or 
at  leaft  would  not,  without  a  larger  premium.  Nor  is  it  at  all  ma* 
terial,  whether  the  lofs  be  or  be  not  an  a£iual  confequence  of  the 
deviation ;   for  the  infurers  are  in  no  cafe  anfwerable  for  a  fub- 
fid'quent  lofs,  in  whatever  place  it  happen,  or  to  whatever  caufe    ^ 
it  may  be  attributed.    Neither  does  it  make  any  difierencct 
whether  the  infured  was,  or  was  not,  confenting  to  the  deviation^ 

Thefe  principles  have  been  eftabliihed  by  many  decifions  ia 
the  various  courts  of  WeJIininJIer  Hall\  and  alfo  by  a  folemn  de-« 
termination  in  the  Houfe  of  Lords. 

The  plaintiff  was  a  (bipper  of  goods  in  a  veflel  bound  from  ^^^* 
Dsrtmo9tb  to  Liverpool:  the  ihip  failed  from  DartmotUb,  and  tBraffistt» 
put  into  LcoiZ  fhcc/^e  mufi  ofmc^ty  pafs  hj,  in  the  courfe  of  ]^^'i^^ 
the  infured  voyage.    But  a«  (he  had  ao  liberty  given  her  by  tli6  Yimi. 

policy 
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c  HAP.  policy  to  go  into  Lo^^  and  although  no  accident  befel  her  in  going 
*      intOj  or  coming  out  of  Loo  (for  (he  was  lift  after  {he  got  out  to 
fea  again),  yet  Mt.  Juftice  Totes  held  chat  this  was  a  deviation^ 
and  a  verdiQ  was  accordingly  found  for  the  underwriters. 


Townfon  v. 
GuyoDi  be- 
fore Lord 
Maotficld. 


Smith  V. 
Surridgc» 
4  f.fy,  15. 


In  another  cafe,  an  aAion  was  brought  upon  a  policy  on 
goods  and  other  merchandizes,  loaded  on  board  the  (hip  called 
.the  Charming  Nancy^  from  Dunkirk  to  Leghorn.  The  Ihip  came 
to  Dover  in  her  way  to  procure  a  Mediterranean  pafs  \  and  was 
afterwards  loft* 

» 

Lord  Mansfield  was  of  opinion,  that  the  calling  at  Dover  was 
a  deriation ;  and  the  plaintiff  was  nonfuited. 

It  was  alfo  held  by  Lord  Chief  Juftice  Lee^  that  if  the  mafter 
of  a  veflbl  put  into  a  port  not  ufual,  or  ftay  an  unufual  time,  it 
is  a  deviation,  and  difcharges  ttie  infurer.     But  the  time  which 

-a,  (hip  is  detained  in  the  port  for  neceflary  repairs,  the  in- 
furance  being  at  and  from^  (hall  not  be  confidered  unnecejfary 
delay  fo  as  to  avoid  the  policy.     Lord  Kenyon  faid,  the  policy  at- 

*tachcd  on  the  (hip  while  (he  was  undergoing  repairs ;  it  was  in 
fuch  a  cafe  not  necciTary  that  (he  (hould  be  fit  to  proceed  on  the 
voyage  at  the  time  of  the  infurance.  The  underwriter  took 
into  his  confideration  the  time  (he  might  be  neceffarily  detained. 


It  has  alfo  been  held  that  even  where  there  is  a  permiflion 

given  to  touch  andjlay  at  a  place,  that  confers  no  privilege  on 

Sdtt  V  War.  ^^^  a(rured  to  break  bulk,  or  to  unload  any  part  of  the  cargo. 

del,  ^ttingt  The  czk  which  was  fo  decided  was  an  infurance  oh  goods  at  and 

•t  Guiidhall 

after  Mich.    'f<»n  Whitehaven  to  St.  MichaePSf  with  liberty  to  touch  and  ftay 

'797*  at  any  place  or  places  whatfoever,  znA  particularly  at  Cork  in  her 

pajfage  out.  The  fl^ip  was  driven  by  ftrefs  of  weather  into  Dublin^ 

and,  there  (he  unloaded  a  great  part  of  the  coals,  of  which  her 

<argo  conlifted,  and  then  proceeded  on  her  voyage  and  was  loft. 

Lord  Kenyon^  C.  J.  was  of«)pinipn  that  as  the  liberty  given 

was  only  to  touch  andfiay^  but  not  to  trade^  the  unloading  and 

felling  the  coals,  though  the  (hip  was  not  further  delayed  there* 

by,  was  a  breaking  bulk,  and  avoided  the  policy :  and  upon  being 

aflced  by  the  plaintiff's  counfel,  his  lord(hip  faid,  he  (hould  have 

been  of  the  fame  opinion,  if  this  breaking  bulk  had  happened  at 

Cork  I  and  the  plaintiff  was  nonfuited. 

So 
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'    00  a  vefltfl  having  liberty  to  difcbarge  goods  at  Lijkon^  is  not  at  ^  H  A  P« 
liberty  to  take  in  any  there,  although  there  be  a  return  of  pre-  ^  ^^^^' 
mium  if  (he  fails  thence  with  convoy,  and  only  waits  till  convoy  sheriff  v. 
is  ready*  Potft.Sit. 

'  ifter  M.T. 

1S03. 

The  two  cafes  upon  this  fubjed  juft  referred  to,  though  the 
deciGons  of  two  moft  eminent  judges,  were  never  brought  under 
the  review  of  the  Court,  But  in  a  fubCfiquent  cafe  they  were 
very  coniiderably  fliaten,  although  in  the  cafe  about  to  be 
quoted,  the  infurance  was  upon  Jbtp  andfreigit,  atid  not  upoa 
goods  ;  and  Lord  Bllenborough  ^xprefsly  refcnred  his  opinion  upon 
any  cafe  of  infurance  on  goods  till  the  point  ihould  arife.  In  the  Rainer. 
cafe  now  to  be  mentioned,  which  was  an  infurance  at  and  from  ^^'  9  E«ft* 
the  (hip's  loading  ports  on  the  coaft  of  Spain  to  London^  with 
liberty  to  touch  and-  flay  at  any  port  or  place  whatfoever,  the 
jury  found  exprefsly,  that  the  going  into,  and  (laying  at  Gih'> 
raltar  was  of  neceflity,  in  order  to  procure  a  fupply  of  provifions» 
and  that  the  (lay  was  not  longer  than  the  necel&ty  required  :  and 
it  was  proved  that,  while  the  veflel  lay  there,  the  captain  re- 
ceived on  board  fome  chefts  of  dollars.  This  izSt^  and  this  find* 
Ing  of  the  jury  raifed  the  quedion  of  law,  whether  the  taking  ") 

in  the  additional  cargo  of  dollars  was  a  breaking  of  bulk  in  the 
courfe  of  the  voyage,  at  a  place  ^here  there  was  no  liberty  to  trait 
given  by  the  policy,  fo  as  to  avoid  it,  as  increafing,  or  having 
a  tendency  to  increafe  the  riik.  The  point  was  very  fully  argued; 
and  the  counfel,  who  argued  that  this  amounted  to  a  deviation^ 
relied  on  the  two  cafes  laft  quoted.  « 

But  the  Court  were  unanimous  in  deciding,  (and  they  deli« 
vertd  their  opinions  feriatimf)  that  as  the  jury  had  found  that 
the  whole  period  of  the  (hip's  (lay  was  covered  by  the  necelTity 
which  originally  induced  her  to  go  into  Gibraltar ^  there  was' no 
implied  warranty  in  fuch  a  policy  that  the  (hip  (hall  not  trade,  fo 
as  no  delay  be  a£lually  occa(ioned.  And  as  to  the  temptation 
to  deviate  held  out  to  themafter,  that  mud  always  be  a  queftion 
for  the  jury,  as  in  other  cafes  of  fraud,  whether  the  deviation 
or  delay  arofe  from  the  trading  or  from  neceflity  :  and  an  inten^ 
ikn,  to  deviate,  not  carried  into  cflfeA,  will  not  avoid  a  policy, 
ftill  lefs  can  a  Umptation  to  deviate  avoid  it. 

The 
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'  The  next  cafe  to  be  reported  underwent  a  variety  of 
in  the  fcveral  courts  in  Zcoiland  $  and  in  all  of  them  judgment 
was  giv^n  againft  the  underwriters  :  bat  upon  an  Appeal  to  the 
Houfe  of  Lordsj  the  various  decrees  of  the  courts  below  were 
rererfedi  agreeably  to  thofe  principles  adduced  in  the  beginning 
of  thk  cfaapeer,  and  which  have  been  uniformly  admitted  as 
found  law. 

Enfotnd         The  harbour  of  drnw^  fituate  near  the  head  of  the  Frilh  of 
Wiifo/tad   ^^^^  ^  chiefly  reCorted  to  by  (hips  in  the  (ervlce  of  the  Carr» 
Co.  7  Bto.     Company,  who  have  a  creat  iron  work  and  confiderable  collieries 
p,  ^1^  ^   inttbe  neighbourhood*   From  thence  veffels,  intended  principally 
to  convey  the  manufaQures  of  the  Company,  their  coals»  and 
/uch  goods  as  may. be  ofiered  them  on  freight,  fail  periodically 
for  HtM%  and  other  places  on  the  Eaflem  coaft  of  Ef^tend.  This 
is  a  coafting  or  carrying  trade,  the  vcflels  in  going  down  the 
JFrith  touching  at  diflerent  places  to  take  in  additional  loading, 
or  to  difcbarge  part  of  what  they  have  received  at  places  higher 
'  in  the  river.    Particularly  it  is  ufual  for  thefe  veflcls  to  oall  at 
Borro^Jhvjneff  and  Liith^  and  at  Murrifisfs  Haven,  a  port  fix 
miles  farther  down  the  Frith,  and  on  the  fam^  fide  with  Leiti 
in  the  bay  of  Preftonpans.      In  February  1774,  the  refpondents 
had  occafion  to  fhip  fourteen  hoglbeads  of  tobacco  on  board  on^ 
of  thefe  vellels  for  HuU;  and  defiring  to  infure  them,  gave  the 
following  inltrudions  in  writing  to  Hamitm  and  3(^6,  inbiraa^e 
)>rokers  in  Gla/gcw :  '<  Pleafe  to  infure  for  our  account  by  the 
•*  Kingfiorii  George  Finlay,  mafter,  from  Carton  to  HuU,  mtk 
•*  liberty  to  eall OS  ufual,  fourteen  hogflieads  of  tobacco;**  and 
thefe  inftruftions  were  entered  in  the  brokers"  books  for  tbe'^)e- 
rufal  of  the  underwriters,  as  is  the  pra£lice  at  Glafgov),    Upon 
the  9th  of  February^  the  appellants  underwrote  a  poficy  of  infu- 
ranee  in  thefe  terms  :  <<  beginning  the  adventure  of  the  faid  to« 
**  bacco,  at  and  from  the  loading  thereof  on  board  the  faid  (hip 
^*  Kirigflon  2Lt' Carton  wharf,  and  to  continue  and  endure  until 
'<  faid  Kittgjlon  {being  a/lowed  a  liberty  to  call  at  Lath)  (hail  ar« 
««  rive  at  Hull,  and  there  be  fafely  delivered."  The  refpondetfts 
^   were  not  privy  to  the  allowance  to  call  at  Leith,  being  thus  fub« 
ftituted  in  the  policy  for  the  more  general  term,  as  ufualy  men- 
tioned in  the  inftruflions  to  the  broloer.    The  premium  agreed 
on  was  i/.  5/.  percent,  a  rate  equal|  atleaft,  if  not  higher,  than 

was 
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wa$  ttfual  to  be  given  in  the  royaget  in  cafes  where  it  was  under*  chap. 
ilood,  or  ezprefled  in  the  pelicy,  that  the  veflel  might  touch  at      ^^^ 
the  cuftomary  ports.   And  in  particular  fome  of  thefe  appellants 
in  Fehruarj  1772,  underwrote  a  policy  upon  this  very  veflelj  and 
for  the  fame  voyage,  with  liberty  to  call  at  Leith  and  Morri[offs 
Haven,  at  a  premium  of  one  per  cent.  only.    The  veflel  thus  in«* 
fured  had  failed  from  Carron  five  days  before  the'  date  of  the 
policy,  that  is,  on  the  4th  of  February  17749  it  did  not  call  or 
touch  at  Leith,  but  put  into  Morrifoffs  Haven  s  fet  fail  from  thence 
on  the  9th,  got  fafe  into  the  dire£l  courfe  from  Carron  to  Hull^ 
cleared  the  Frith  of  Forth,  and  proceeded  with  a  fair  wind,  till 
on  the  evening  of  the  i#th  the  veflel,  being  overtaken  by  a  ftorm 
at  Holy  Ifiand,  on  the  coafl:  of  Northumberland,  was  wrecked  and 
the  cargo  totally  loft.    AH  thefe  were  fads  admitted ;  nor  was  it 
alleged  by  the  appellants,  that  the  (hip  received  the  fmalieft  da- 
mage in  going  into  or  coming  out  of  Morrifoh's  Haven*     Intjclli^ 
gence  of  this  misfortune  reached  Glafgow  on  the  14th  of  Fe^ 
iruary,  when  the  refpondent3  for  the  firfl  time  faw  the  policy  of 
infurance,  or  underftood  that  it  differed  in  terms  from  their  in« 
flru^lions  to  the  broker,  in  whofe  hands  it  remained.  It  did  not^ 
however,   occur  to  them,  that  this  flight  variation  would  afibrd 
a  pretext  to  the  underwriters  for  refuGng  payment :  nor  does  it 
feem  to  have  then  occurred  to  thofe  gentlemen,  who  wrote  inv* 
mediately  to  the  refpondents,  deGring  they  would  requeft  the 
Carron  Company  to  give  the  neceflary  orders  for  preferving  the 
tobacco,  and  forwarding  it  to  Hu/l,  promifing  to  contribute  to« 
wards  the  expence,  fo  far  as  they  were  interefted.     Upon  the 
24th  of  February,    however,  the  appellants,  in  an  inftrument 
drawn  by  a  publick  notary,  proteilcd  againft  the  (hip's  having 
gone  into  Morrifon^s  Haven^  as  a  deviation  from  the  terms  of  thp 
policy,  which  only  contained  a  liberty  to  call  at  Liith  s  and  ab« 
folutely  refufed  payment  of  the  lofs.     On  this  refufal,  the  re* 
fpondents  brought  their  a£Hon  againft  the  appellants  in  the  court 
of  admiralty  in  Scotland,  the  only  competent  court  for  determin- 
ing queftions  about  infurances,  and  other  maritime  affairs  in  that 
country,  in  the  firft  inftance.    The  appellants  put  in  their  de« 
fences  which  was  followed  by  other  pleadings,  \n  January  1775, 
the  Judge  Admiral  pronounced  the  following  interlocutor  (or 
decree)  :  "  Having  confidercd  the  whole  circumftanccs  of  this 
<*  cafe,  and  in  particular  that  it  is  not  alleged  by  the  defenders, 
^  that  thc.purfuers  were  in  the  knowledge  of  the  fliip  the  King^ 
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*'  Jlen  being  intended  to  put  into  Morrifan*!  Haven,  he  repels  the 
<*  defence  pleaded  by  the  defenders.'*   The  appellants  reclaimed 
againft  this  interlocutor  (petitioned  for  a  review  of  the  fentence), 
and  anfwers  being  put  in  to  their  petition,  the  Judge  Admiral^ 
becaufe  they  fet  forth,  and  feemed  to  found  on  converfations 
between  them  and  the  brokers,  at  the  time  of  underwriting  or 
fettling  the  terms  of  the  policy,  allowed  them  to  bring  proof  of 
what  pafled  at  and  previous  to  making  the  infurance.     But  the 
appellants  prefented  a  fecond  petition,  declining  to  go  into  any 
proof,  infixing  that  the  caufe  turned  Cngly  upon  the  words  of  . 
the  policy,  and  demanding  judgment  on  the  ab(tra£l  queftion, 
whedier  the  veflel  touching  at  Morrtfct^s  Haven,  when  not  al- 
lowed by  the  policy,  difcharged  the  underwriters  ?  whereupon 
the  Judge  again  decreed  in  favour  of  the  refpondents.    The  ap- 
pellants then  fued  out  a  writ  of  fufpenfion  from  the  Court  of 
Seflion,  of  thefe  fentences  of  the  Judge  Admiral ;  and  after  the 
ufual  preliminary  ftep  of  procedure  before  the  Lord  Ordinary, 
the  caufe  being  reported  to  the  whole  bench  of  Lords,  their 
Lordlhips  having  before  them  the  opinions  of  feveral  of  the  mod 
eminent  merchants  both  in  EnfrUmd  and  Scotland,  gave  judgment 
for  the  refpondents,  in  the  month  of  January  1776,  11  the  fol- 
lowing terms :  *<  Having  advifed  informations,  iinc,  inde,  ancT 
•*  confidered  the  policy  of  infurance  and  the  nrhole  circum- 
<<  ftances  of  the  cafe,  the  Lords  repel  the  reafons  of  fufpenfion, 
«  find  the  letters  orderly  proceeded,"  (that  is,  that  the  appel- 
lants were  obliged  to  pay  the  fums  underwritten,  in  terms  of  the 
*  Judge  Admiral's  decree,)  «'  and  their  Lordfhips  decree  accord* 
«  ingly.**    The  appellants  having  alfo  reclaimed  againft  thi^  in- 
terlocutor,  it  was,  in  March  1776,  finally  confirmed.      Froktf 
chefe  feveral  decrees  the  prefent  appeal  was  brought ;  and  the 
Houfe  of  Lords  were  of  opinion,  that  a  wilful  deviation  from  the' 
due  courfe  of  the  infuied  voyage,  is  in  all  cafes  a  detehninatioa 
of  the  policy )  that,  from  that  nioment,  fhe  engagement  betweeil 
the  infurers  and  infure^  is  at  an  end ;  that  it  is  immaterial  from 
what  caufe,  or  at  what  place,  a  fubfequent  lofs  arifes,  the  in- 
furers being  in  no  cafe  afifwcrable  for  it :  that  the  going  intof 
Morrifon*!  Haven  was  a  wilful  deviation  from  fhe  due  courfe  of 
a  voyage  from  Carron  to  Hulh  that  though  it  may  be  true,  as 
contended  on  the'  part  of  the  refpondents,  that  (hips  failing 
through  the  Frith  of  Forth  have  fometimes  been  permitted  by 
the  terms  of  a  policy,  opdcrwritten  at  the  fame  premium  as  the 

3  prefent 
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prefent,  to  go  into  that  port,  it  could  not  ava\|  in  the  prcfcnt  C  hap. 
cafe/  fince  the  policy  in  qaeilion  had  given  no  fuch  permiffion. 
It  was  therefore  ordered  and  adjudged  that  the. interlocutors 
complained  of  ihould  be  reverfed*      > 

In  a  late  cafe  upon  a  policy  of  infurance  on  a  (hip  *'  at  and  B-atfon  ▼. 
•*  from  Fijberow  to  Goitenburgh^  and  bach  to  Leitb  and  Cockenzie^*  it  ^  pg^g,  ^^^ 
appeared  that  in  the  homeward  voyage  (he  went  firji  to  Cock*  53 >• 
</'Z/V,  which  lay  nearer  to  Goitenburgh  than  Leith^  and  was 
ftranded  in  the  harbour  of  Cockenzie,  There  was  a  good  deal  of 
evidence  given  to  (hew  that  Leitb  harbour  was  the  fafer  of  the 
two;  but  the  jury  fecmed  to  be  of  opinion,  according  to  a  note 
taken  by  Lord  Kenyon  at  the  time,  that  the  conftrudiion  of  the 
policy  was  to  be  made  by  attending  to  the  order  in  which  the 
places  were  named  in  it.  The  jury,  however,  by  confeht  of 
parties,  to  fave  the  expence  of  going  to  trial  again,  found  a  ver* 
dici  for  the  plaintiff,  with  permiflion  to  enter  a  verdifl  for  the 
defendant,  if  the  court  (hould  agree  that  the  above  conftrudiion 
was  the  true  one.  The  cafe  came  on  to  be  difcufled  in  court ; 
and  they  were  of  opinion,  that  unlefs  there  be  fome  ufage  proved, 
or  fome  fpecial  fa.£ts  to  vary  the  general  rule,  the  party  inlUred 
muft  go  to  the  feveral  places  mentioned  in  the  policy,  in  the  order 
in  which  they  are  named ;  and  that  to  depart  from  that  courfe 
is  a  deviation :  ^nd  one  of  the  Judges  added,  that  the  parties  by 
inferring  the  names  contrary  to  the  natural  order  of  the  places, 
fliewed  it  to  have  been  the  intention  of  the  parties  to  vary  the 
natural  courfe  of  the  voyage.  A  verdidi  was  entered  for  the  dc- 
Jendant. 

In  the  argument  of  the  preceding  cafe,  another  was  quoted  by 
One  of  the  learned  Judges,  as  having  been  decided  before  Lord  simmonj.ifc 
Chief  Juftice  Lee^  where  in  an  infurance  on  the  Gothic  Lwn  at  J^.l'^i**")'* 

_       ,  ,  »/•«•/•»  .        •       ,  ,  Hil.  Slumps 

and  from  London  to  her  ports  of  dtfcbarge  tn  the  freights  as  high  ax  i/^r. 
Meffina^  his  Lord(hip  was  of  opinion,  as  (he  did  not  (lop  at 
Marfetlles  (for  which  place  (he  had  a  cargo)  in  her  way  to  the 
Streights,  but  meant  to  take  it  in  her  return,  that  this  was  aA- 
ing  contrary  to  the  terms  of  the  policy  :  for  by  her  port$  of  idif- 
charge,  mud  be  underftood  fuch  ports  as  it  was  intended  goods 
ihould  be  delivered  at,  and  the  firft  of  thefe  was  Marfeilltf. 

'    toL*  II.  G  e  So 
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CHAP.      So  in  a  rcrj  tatc  cafe,  where  a  (hip  was  infared  «*  at  tni  firort 

,    ^^^^*  ^  "  Li/hom  to  a  poit  in  England,  mtb  liberty  t9  call  at  any  one  port 

<<  in  Portugal  for  any  purpofe  whatever :  and  where   the  (hip 

Hofni/sitt.  ^^  ^^^^  from  Lijbon  to  Pmro  to  complete  her  loading,  Fare  being 

at  Guildhall  a  port  to  the  fouthwardof  Lijbon  $  confequently  lying  dixedly 

TcK%i79>,  ^^^  ^^  ^^  courfe  of  the  voyage  to  England :  Lord  Kenyan  was  of 

opinion  chat  the  liberty,  given  by  this  policy,  muft  be  r^drained ' 

to  a  permiffion  to  call  at  fome  port  to  the  northward  of  LiJbon% 

in  the  courfe  of  the  voyage  to  England  i  and  that  by  going  to  the 

fouthward  the  affixred  had  been  guilty  of  a  deviation. 

Thefe  cafes  feem  clearly  to  have  decided  that  where  feveral 
termini  are  mentioned  in  a  poficy  of  infurance,  as  the  objects  of 
the  afltired,  thofe  ports  muft  be  gone  to  in  the  order  in  which 
they  are  mentioned  in  the  policy,  otherwife  the  aflured  will  be 
guilty  of  a  deviation,  but  it  was  lately  endeavoured  to  apply 
the  principle  of  thofe  cafes  to  one,  which  it  was  confidicred  by 
the  court,  did  not  interfere  with  thofe  previoufly  before  them  fdf 
judgmentt 

« 

M^rf'en  v.       '^  ^*^  *"  aftion  ou  a  policy  on  goods  on  board  the  Franhlyn, 

RfK*.  at  and  from  Liverpool  to  Palermo,  Meffina^  Naples,  and  Leghorn 

^  * '*  *       The  (hip  took  in   goods  and  was  cleared  out  for  Naples  only, 

and  had  no  goods  on  board  for  any  other  place.  Leghorn  being 

known  to  be  in  the  hands  of  the  French  foon  after  the  policy  was 

efle6ied.    The  (hip  was  captured  in  the  Bay  of  Bifcaj  by  the 

French,  and  confequeiKly  before  the  dividing  point,   to  any  of 

the  places  mentioned  in  the  policy.     The  plainriflF  recovered  a 

verdiA.     A  new  trial  was  moved  for  on  two  grounds,  one  of 

which  only  is  material  here,  namely,  that  there  was  no  inception 

of  the  voyage  infured,  which   was  to  Palermo,  MeJJina,  and 

Naples,  in  the  order  in  which  they  (land  in  the  policy,  as  m 

Su^rg  393.    Beat/on  v.  Haworth  t    whereas  here  it  appeared  that  the  veflel 

'  never  intended  to  go  to  Palermo  or  Meffima,  but  only  to  Naphs 

iot  which  place  (he  took  in  her  loading  and  cleared  out. 

r  Lord  JSllenborough  faid,  «  This  is  not  a  queftion  of  deviation ; 

to  raiie  which,  it  muft  be  alTumed  that  the  voyage  infured  was 
commenced,  and  that  the  fliip  afterwards  went  out  of  her  track^ 
«n  ihat  voyage  I  iwt  there  is  no  queftion  of  that  fort  here }  the 

loft 
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\ots  happened  before  the  dividing 'point,  to  any  of  the  j^ladea  chap. 
Aamed  in  the  policy :  the  only  queftion  is,  whether  there  were  ^ 
any  inception  of  the  voyage  infured  ?  and  I  am  clear  that  there 
was.  I  think  that  the  voyage  infured  to  PdUrmo,  Mejftiia^  and 
Naples^  meant  a  voyage  to  allt  or  any  of  the  places  named:  with  this 
referve  only,  that  if  the  veflel  went  to  more  than  one  place  (he 
inuft  yifit  them  in  the  order  defcribed  in  the  policy.  The  aflure^ 
mud  only  not  invert  the  order  of  the  places,  as  they  ftand  in  the 
policy.  And  that  was  in  truth  all  that  was  decided  in  the.cafi 
of  Beat/on  v.  Havnrtb  t  where  it  ihuft  be  remembered  that  tbd 
veflel  had  taken  in  goods  for  both  the  places  named,  Leitb  and 
Cockenzie^  and  it  was  affumed  that  flie  put  into  Cockenzie^  firft,  iH 
her  way  to  Leitb^  where  (he  was  to  difcharge  the  reft  of  bet 
cargo* 

Mr.  Juftice  Lavnrence. — ^Why  are  we  to  fuppofe  that  th^ 
underwriters  meant  to  ftipulate  that  at  all  events  the  ihip  fbould 
take  the  circuitous  inftead  of  the  dire^  courfe  f .  Is  it  not  rathet 
to  be  prefumed,  that  if  the  queftion  had  been  put  to  the  under- 
writers,  whether  they  meant  to  infift  that  the  (hip  (hould  gO 
found  by  each  of  the  places  named  to  Naples,  they  would  havt 
anfwered  in  the  negative,  bccaufe,  if  (he  went  the  dm€t  courfo 
to  NapkSf  it  would  leflen  their  ri(k.  It  is  admitted  at  the  bar^ 
that  if  the  (hip  had  cleared  out  for  the  firft  place  named  in  the 
policy,  the  ri(k  would  have  commenced,  although  there  had  been 
no  intention  of  profecuting  the  voyage  further.  Then  there  is  an 
end  of  the  objedion,  that  the  voyage  commenced  is  not  identified 
with  the  voyage  infuredi  And  Beat/on  v.  Haworth  only  decided 
that  if  the  (hip  go  to  more  than  one  of  feveral  places  named  in 
the  policy,  (he  muft*  take  them  in  the  order  in  which  they  ftand* 
The  two  othe^  judges  concurred. 

Thefe  principles  being  once  eftabli(hed,  it  fc^Udws,  as  a  nece(!» 
fary  confequence,  that  however  (hort  the  time  of  deviation  may 
be,  if  only  for  a  (ingle  night,  or  even  for  an  hour,  the  under* 
writer  is  equally  difcharged,  as  if  there  had  been  a  deviation  tot 
weeks  or  months ;  for  the  condition  being  Once  broken,  no  fttb« 
iequent  a&  can  ever  make  it  good* 

CO  4  The 
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The  fliip  George  was  bound  from  Cork  to  Jdmaica  with  a  con- 
voy in  the  courfe  of  a  war  :    the  captain,  in  concert  with  two 
Cock  V.        other  veflTels,  took  advantage  of  the   night,  and  being  (hips  of 
c.'TbilJbre  ^^^^^>  cruifed,  and  thereby  deviated  out  of  the  dirc£k  courfe  of' 
Ld.Camdea,  their  voyagc,  in  hopes  of  meeting  with  a  prize.     Lord  Camden 
•^"^*       clearly  held,  and  a  fpecial  jury  of  merchants,  agreeably  to  hii 
direAions,  determined,  that  from  the  moment  the  George  defe.rted 
or  deviated  from  the  direB  voyage  to  Jamaica^  the  policy  was  dif- 
charged. 

In  a  modem  caf(^,  however,  it  feemed  to  be  the  general  c^i* 
nion  of  Lord  Mansfield^  and  a  fpecial  jury,  and  was  fworn  to  be 
the  uTage,  by  feveral  witnefTes,  that  if  a  merchant  (hip  carry 
letters  of  marque,  (he  may  chafe  an  enemy,  though  fiie  may  not 
cruife^  without  being  deemed  guilty  of  a  deviation. 


Jollev  V,  f 
V^alker,  at 
Ouildhair, 
I«ft  Vac; 


This  was  an  infurance  on  goods  and  the  (liip  Mary  from 
Lofdon  to  Cork  and  the  We/l  Indies^  and  the  (hip  was  warranted 
to  proceed  on  that  voyage  with  60  men,  and  equipped  with  22 
guns,  18  and  6  pound  (ho't,  and  (heathed  with  copper.  The 
queftion  was,  whether  a  (hip  having  letters  of  marque  could 
chafe  an  enemy's  (hip  without  being  faid  to  have  deviated  ?  The 
{2i6ts  were  that  the  (hip  failed  with  letters  of  marque  on  board 
againft  the  French^  Spaniards,  and  jtmericaM,  ^nd  was  ordered 
not  to  cruife }  but  to  proceed  dire£l  on  her  voyage  to  the  Wefi 
Indies  ;  but  in  the  event  of  her  meeting  or  coming  within  ()ght 
of  any  (hip  belonging  to  the  enemy,  (he  was  to  chafe,  take,  and 
make  prize  of  fuch  enemy's  (hip,  if  in  her  power.  In  the  26 De* 
cember  1780,  in  latitude  14.  22  N.  and  longitude  40*  52  W.  at 
midnight,  a  fail  was  difcovered,  whereupon  the  Mary  gave 
chace,  and  on  fuch  veflTers  perceiving  the  Mary^  (he  hauled  her 
wind  to  the  northward,  and  the  Mary  hauled  up  after  her,  and 
at  one  o'clock  loft  fight  of  her ;  but  the  Mary  dill  ftood  to  the 
northward,  and  at  five  A.M.  faw  fuch  vefTel  again  on  the  lee-bow 
twomiiesoiF.  Thechacewas  renewed,  and  at  fix  A.M.  xht  Mary 
came  up  within  three-quarters  of  a  mile  of  the  veflel,  when  (he 
hoifted  Spanijb  colours,  and  at  half  paft  fcven  the  Mary  came  up 
within  piftoi  (hot  and  began  to  engage,  which  engagement  con- 
tinued till  ten  o'clock,  when  the  Spanijb  veflTcl  (heered  off,  leav- 
ing the  Mary  much  difabled.    She  afterwards  fteered  her  courfe 

to 
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to  the  weftward  and  was  taken  on  the  5th  of  January  178 1,  by.  CHAP. 
an  American  privateer  {a).     It  was  agreed  on  all  hands^  that  j 

a  (hip,  in  fuch  circumdancesi  might  not  cruife ;  and  feveral  '      ' 

witnefles  fpoke  to  the  ufage  and  practice  of  (hips,  which  carried 
letters  of  marque,  chafing  an  enemy.  It  was  admitted  on  the 
part  of  the  infurers,  that  if  an  enemy  came  in  the  way,  the  (hip 
maft  defend  or  engage;  but  contended,  that  if  the  letter  of 
marque  loft  (ight  of  the  enemy,  that  was  no  longer  chafing,  but 
cruifing.     Lord  Mansfield  \th  it  upon  the  evidence  to  the  jury^ 

who- found  for  the  plaintiffs. 

.A 

Where  a  nrerchant  (hip,  employed  in  commercial  objeAs,  was  Lawnare  ^. 
infured  with  or  without  letters  of  marque^  with  a  liberty  to  chafe ^  ^^^^^^^ 
capture,  and  man  prizes,  the  captain  is  not  juftified,  after  he  has 
captured  a  veflel,  in  the  further  profecution  of  his  voyage,  in 
Jhorteningfail and  lying  to;  in  order  to  le  t  (he  prize  keep  up  with  htm, 
for  the  purpofe  of  p^ote£ting  her,  as  a  convoy  into  port,  in  order 
to  have  her  condemned,  though  fuch  port  be  within  the  voyage 
infured ;  for  that  would  be  to  extend  the  meaning  beyond 'what' 
the  parties  have  themfelves  exprefled,  by  giving  them  leave  to 
cenvoy,  as  well  as  to  chafe,  capture,  and  man,  ;which  words  alone 
extend  the  rights  of  the  a  Jured  beypnd  the  common  terms  of 
indemnity  in  the  polipy,  ' 


6  £aft  ftoftt 


But  in  another  cafe,  which  was  alfo  the  cafe  of  an  infuranc^  ^Mnr, 
on  a  commercial  adventure,  at  and  from  Liverpool  Xo  Jfrica,  &c»   Anderfon. 
with  or  without  letters  of  marque,  it  became  a  queftion,  whether 
thofe  words  enabled  the  (hip  to  chafe  for  the  purpofe  of  hoftile 
;&ttack  .and  papture,  all  veflels  whenfoever  or  wherefoever  de- 
fcried,  providjcd  the  original  purfuic  pomm^nces  from  a  point  ia 
the  courfe  of  the  voyage,  without  fufpending  or  fiiperfeding 
wholly  the  objefis,  deftination  and  limits  of  the  comn^erci^}  ad« 
venture  defcribed  in  the  policy  :  or  whether  they  are  to  be  con- 
fined to  a  leave  to  employ  force  forjhc  purpofe  oi defence  (includ*  / 
ing  a  liberty  of  attack  and  chace,)  only  fo  far  as  thejr  may  fairly 
be  fuppofed  to  promote  ultimate  fecurity.     The  court  were  of 
opinion  that  the  cafe  of  Jolly  v.  Walker  did  not  afford  any  coi)» 

(a)  The  fads  of  this  cafe  are  now  more  accurately  flated  than  they  were  in  former 
«Aitioni,  tt  they  were  communicated  by  Lord  ElUtiberougb  to  the  court,  from  the  ori« 
giaai  brief,  which  he  had  tbuioed,  ^fhen  be  delivered  his  ppisioa  ia  Patr  ?.  ^itde^Jlmf 

c  G  3  ftru£lh^  . 
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QHAP.  ftraAiM  of  a  policy  cotitaining  the  liberty  in  ^ueftioo,  inaftnudi 
at  that  policy  ceotatned  no  fuch  liberty.  Therefore  in  the  ab-- 
fence  of  any  determination  on  the  efkGt  of  fuch  words^  th^ 
court  feot  the  cafe  to  a  fecond  triaU  in  order  to  afcertain,  as  a 
^ueftion  of  faA»  in  what  manner  the  parties  to  fuch  contrails 
have  aded  upon  them  in  former  inftancesa  by  paying  lofless 
where  deriations  of  the  kind  now  in  queftion  have  happened ; 
tod  whether  they  have  as  yet  obtained  in  ufe  and  praAice,  aa 
Vetweeo  afliired  and  afiurersy  any  and  what  known  and  definite 
import'    - 


^!^Stma,  This  cafe  came  on  to  be  tried  again  before  Lord  JRllenhroug^ 
^^  ••  and  a  fpeeial  jury.  From  my  memory  of  what  paOed,  having 
been  one  of  the  counfel  in  it,  aided  by  a  note  which  1  have  feena 
his  Icodihip  was  fbongly  of  opinion  on  the  evidence,  that  thit 
vcQel  had  cruised,  which  of  courfe,  if  the  jury  fo  though^  would 
put  an  end  to  the  queftion.  The  jury  found  for  the  defendant  \ 
—  and  I  have  no  doubt  upon  that  ground^  from  the  evidence  of  the 

plaintiff's  own  witneflcs^ 


WML 


fWt 


Confiftently  with  this  principle,  that  the  court  will  not  er;^ 
^^|[f^.  tend  tiie  meaning  of  a  licence  beyond  what  the  parties  hav^ 
v!!j|S3»  themfely^a  exprefled,  where  leave  was  granted  by  the  policy 
to  a  merchant  (hip  engaged  on  a  fiOiing  voyage  to  crm/e 
fiff  firfu  capttirif  nmn^  and  fte  ifftet  p^ri  anyjhip.  or  Jbifs  of 
ptmiis^  Lord  Ellenborough  was  of  opinion  that  fuch  a  permiiEon 
did  notanthoriaw  the  flup  to  remain  in  port  till  a  pri^e  receives 
IKceflary  repair,  which  Ihe  could  not  have  had  otberwife  :  at 
910ft  (be  migh(  have  entered  the  port  vrith  the  prize,  feen  her 
fkfelj  moored,  and  perhaps  have  flopped  a  reafonable  time  to 
pve  direftions  for  proceeding  on  the  final  deftinatton.  For  if 
die  taptor  were  permitted  to  (lay  till  the  prize  waa  repaired,  the 
iroyage  might  never  terminate,  for  on  leaving  &.  Qitionne*% 
(Ae  port  to  which  this  prize  had  been  carried)  another  priz;^ 
pight  have  been  taken^  ftandtng  equally  in  want  of  repairs ; 
tftfrwarda  a  third,  and  fo  on  in  an  infinite  feries.  This 
tlkevefore,  faid  Lord  BOenBoroughy  tu^ns  out  to  b^  a  riik,  which 
Ihf  defieodant  did  not  underwrite. 


Ion  cafe  wln^  came  before,  the  Coart  of  tSntC^  Bench 
^9.  foi^    Viwn  9  iBOtioQi  for  nncw  tiia(»  the  jDdjgea  wece  niiammooiry  of 
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opinion,  that  if  the  afTured,  without  th(;  knowledge  of  the  un- 
derwriters, take  out  a  letter  of  marc^ue  (but  without  a  certificate, 
which  by  the  prize  a£l  of  the  33  Geo.  itl.  ch.  66.  f.  15.  is  abfo- 
luteljr  nece;fiary  to  its  validity )»  for  the  purpofe  of  inducing  the 
feamen  to  enter,  and  without  any  intention  of  cruizing,  this  does 
not  fo  ^flentially  vary  the  rifk  as  to  avoid  the  policy. 

The  dodlrine  that  a  voluntary  deviation  from  the  voyage  in- 
fured  vitiates  the  policy,  has  been  held  to  be  applicable  to  an  in^ 
furance  upon  freight  as  well  as  to  an  infurancc  upon  fliip  and 
goods. 

Thus  in  a  cafe  upon  a  policy  of  aflitrance  on  freight  of  the  (hip  .  Mttrdock  ▼. 
Beibiai  at  and  from  Botirdeuux  to  Firginia,  warranted  American  at^JiM^lu 
(hip  and  property :  the  declaration  alleged  that  the  fliip  was  an  «^tcrTrin. 
American  (hip  and  the  property  oi  American  fubjeSs.  The  plain*     '     ^^* 
tiff  proved  the  fliip  to  be  American^  and  it  was  to  have  been  con- 
tended upon  the  part  of  the  defendant,  that  the  warranty  ex- 
tended to  the  goods  on  boards  as  well  as  to  the  (hip :  but  upon 
the  evidence  it  appeared  that  the  goods,  whether  American  or 
not,  nvere  to  be  carried  in  the  fbip  from  Bourdeausg  to  Saint  Do* 
mingo^  and  that  (he  was  only  to  call   at  Norfolk  in  Virginia  for 
orders ;  this  rendered  it  unneceflary  to  difcufs  or  decide  the 
queftion  upon  the  conftru£lion  of  the  warranty,  Lord  Kenyon 
being  of  opinion,  that  the  underwriters  upon  this  policy  had  a 
right  to  expeA  that  the  gooda,  upon  which  the  freight  was  pay-» 
able,  were  configned  to  Firginia,  and  that  if  the  freight  was 
payable  for  the  carriage  of  them  from  Bourdeam  to  Saint  Do* 
mingoj  the  underwriters  were  not  liable  for  the  lofs,  though  the 
(hip  was  to  call  at  Norfolk  for  orders,  the  freight  payable  being 
in  fuch  cafe  difierent  from  the  freight  infured :  plaintiff  was  iion« 
fuited,  and  no  application  was  made  to  fet  it  afide. 

But  though  the  confequences  of  a  voluntary  deviation  are  fatal  Roccm, 
to  the  validity  of  the  contra£l  of  infurance,  yet  wherever  the  de*  ^®*-$*- 
yiation  arifes  from  necefl^ty,  force,  or  any  juft  caufe,  the  under* 
writer  ftiU  reinains  liablci  although  the  C9>ttr(e  of  th^  Toyage  it 
altered. 

This  rule  is  illuftratcd  by  the  following  cafe.    The  (hip  Afe^r  kiioii  ▼ 
i^rranfan^  wen^  out  in  the  merchants*  fcnri^  with  a  let^r  of  Brofde^, 

^<^4  marquc^**^"'^ 
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CHAP,  marque,  and  bound  from  Brlftol  to  Newfoundland^  infured  by 
«      -'_'  ^^  defendant.     In  her  voyage  (he  took  a  prize,  and  returned 
vide  ante.     With  it  to  Brifioly  and  received  back  a  proportional  part  of  the 
^  V^'         premium.     Then  another  policy  was  made,  and  the  (hip  fct  out, 
with  exprefs  orders  from  the  owners,   that  if  another  prize  was 
taken,  the  Captain'  (liould  put  fome  hands  on  board  fuch  prize, 
and  fend  her  to  Briflol ;  but  that  the  (hip  in  queftion  (hould  pro- 
ceed with  the  merchants'  goods.     Another  prize  was  taken  in 
the  due  courfe  of  the  voyage,  and  the  captain  gave  orders  to  fome 
of  the  crew  to  carry  her  to  Brifioly^nA  defigned  to  go  on  to  New* 
foundland:  but  the  crew  oppofed  him,  and  infided  he  (hould  go 
back,  though  he  acquainted  them  wilh  his  orders ;  upon  which 
he  was  forced  to  fubmit,  and  on  his  return  his  own  (hip  was  ta- 
'  ken,  but  the  prize  got  in  fafe.     And  now  in  an  a£iion  againft 
the  underwriters,  it  was  infilled,  that  this  was  fuch  a  deviation 
as  difcharged  them.    But  the  Court  and  jury  held,  that  this  was 
ezcufed  by  the  force  upon  the  mafter,  which  he  could  not  refift ; 
and  therefore  fell  within  the  excufe  of  neceffity,   which  had 
always  been  allowed.    So  the  plaintiff  had  a  verdi£l  for  the  fum 
infured.  ' 

Scott  T.  So  alfo  on  a  limited  policy  againftyia-rj^  and  fire  only^   in  th<} 

z  Ne/ReL  courfe  of  the  voyage  infured  from  Liverpool  to  Amfierdam^  the 
*•'•  fliip  was  carried  out  of  the  courfe  of  the  voyage  into  Falmouth 

by  a  king's  (hip,  but  being  afterwards  releafed,  fiie  proceeded 
towards  her  deftination,  and  the  cargo,  which  was  the  fubje£l 
of  the  infurance,  fuftained  fea-damage,  the  underwriters  were 
held  liable;  for  the  deviation,  which  was  infifted  on  as  matter 
of  defence,  was  not  voluntary :  and  deviation  occafioned  by 
iprce,  and  deviation  by  neceflity  are  the  fame ;  for  neceffity  is 
force.  The  cafe  of  Elton  v.  Brogden  was  cited  by  the  Lord 
Chief  Juftice  (Sir  James  Mamfieid)^  and  alfo  another  cafe  of 
Drifcollv.  Pajftnoref  i  Bof*  &  PulL  200  and  313,  in  the  courfe 
of  the  argument. 

The  general  writers  upon  this  fubje£i  have  enumerated  the 

various  circum (lances,    which  will  operate  as  a  juflification  to 

the  infured,  for  leaving  the  direfl  Xxz6t  of  the  voyage,  upon  the 

Roccus  50.   ground  of  neceffity  and  reafonable  caufe :  fuch  as  to  repair  his 

Affecur.*      vcfTcl,  to  cicape  from  an  impending  florm,  or  to  void  an  enemy. 

pad  3.0.51.  In  olir  reports  of  decifions  in  the  Englj/b  courts  of  juftice,  we 

find 
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find  inftances  of  all  thcfe  various  excufes  being  allowed  aa  fiiffi-  C  H  a  P. 
xicnt  to  juftify  a  deviation  ;  and  alfo  another  fpecics  of  cxcufe,  ^  ^^-'  j 
fliamely,  to  meet  a  convoyi  which,  indeed,  is  nearly  coniieQed 
with  that  of  avoiding  an  enemy.    I  (hall  rank  all  the  cafes,  which 
apply  to  this  branch  of  our  enquiry,  under  thefe   feveral  di- 
vifions. 

The  firft  ground  of  necei&ty  which  juftifies  a  deviation,  is  that 
of  gbing  into  port  to  repair.     If  a  (hip  is  decayed,  and  goes  to  * 

the  neareft  place  to  refit,  it  is  no  deviation  ;  becaufe  it  is  for  the 
|;eneral  intereft  of  all  concerned,  and  confequeutly  for  that  of 
the  underwriters,  that  the  (hip  (hould  be  put  in  a  proper  condi* 
tion  capable  of  performing  (he  voyage. 

The  (hip  Ey/eSf  being  at  Bengal  in  the  year  1732,  the  ownet  MottcuxtnJ 
employed  a  Mr.  Haihead  to  infure  this  (hip  in  the  London  Infu-  ofhert  ▼.  tb« 
ranee  Office  for  500A  the  adventure  thereon  to  commence  from  foyfcwnl^" 
her  arrival  at  Fort  St.  George,  and  thence  to  continue  till  the  faid  >  Atl^s^s. 
fliip  (hould  arrive  at  London  ;  and  that  it  (hould  be  lawful  for  the 
faid  (hip,  in  the  faid  voyage,  to  (lay  at  any  ports  or  places  without 
prejudice.  l*he  Eylei  came  to  Fort  St.  George  in  February  1 733, 
in  her  way  to  England;  but  being  leaky,  and  in  very  bad  condi- 
tion, upon  the  unanimous  advice  offthe  governor,  council,  com* 
mander^of  (hips,  IScJbe  failed  for  Bengal  to  he  refitted  \  and  after 
being  (heathed,  in  her  return  upon  her  homeward-bound  voyage^ 
flie  (truck  upon  the  Engilee  Sands,  and  was  loft.  Evidence  was 
read  on  the  part  of  the  plaintiffs,  to  pro%'e  that  Bengal  was  the 
proper  place  to  refit,  and  that  the  (hip  went  thither  for  that  rea«. 
fon$  that  this  was  a  voyage  of  neceffity,  and  not  a  trading 
voyage,  for  (he  took  nothing  on  board  but  water,  provifions,  and 
ballaft.  When  this  caufe  came  on  to  be  heard  before  Lord 
Chancellor  Hardwich,  he  refufed  to  decide  it,  but  directed  an 
ifiue  at  law.  His  Iiord(hip,  however,  obferved,  that  the  general 
principles  laid  down  by  the  plaintiff's  counfel  were  right,  as 
drefs  of  weather,  and  the  danger  of  proceeding  on  a  voyage, 
when  a  (hip  is  in  a  decayed  condition :  and  in  fuch  a  cafe,  if  flie  . 
vent  to  the  neareft  place,  he  (hould  cohfi^er  it  equally  the  faipe, 
as  if  (he  had  been  repaired  at  the  very  place  froni  whence  the 
voyage  was  to  commence,  according  to  the  terms  of  the  policy, 
and  no  deviation.  It  is  a  very  material  circumftance,  that  the 
governor  ordered  the  lading  to  be  taken  out,  to  (hew  the  ne« 

6c(Etj 
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CHAP,  ceffity  of  the  fliip's  beidg  repaired  ;  but  there  is  not  a  fyilaUe  of 
^^'''      proof  why  (he  might  not  have  been  equally  lepaired  at  Fort  St, 
Ghrge.  His  Lordfliip,  therefore^  direded  an  iflfue  to  try^  whethet 
,  the  lofs  in  July  17331  ^'^  ^  '^^^  during  the  voyage,  and  accord- 

ing to  the  adventure  which  was  agreed  upon,  or  intended  to  be 
infured*  On  a  trial  at  Guildball^  in  the  Court  of  Common  Pteas, 
the  jury  found  in  favour  of  the  plaintiffs. 

R  °*^^  ^*  *^^^  ^^^  '^  adion  on  a  policy  of  infiirance  on  the  Nancj^  at 
Mti.  in  '  and  from  La  Rocheile  to  the  coaft  of  Ajricat  during  her  (lay  and 
L«nd.  H^i.  xx^At  there,  and  at  and  from  thence  to  her  port  of  difcharge  in 
the  ifland  of  fo.  Domingo,  Three  days  after  the  (hip  failed  from 
La  RochilUj  (he  met  with  a  gale,  which  drained  her  feams,  and 
fplit  her  mizen-yard  and  rigging.  The  crew  came  in  a  body  to 
.  the  captain,  deiiring  for  the  prefervation  of  their  lives  to  make  to 
feme  pott  to  repair*  The  vciTol  being  a  new  one,  and  the  cap- 
tain finding  that  (he  had  too  little  ballaft,  complied,  and  put 
into  Lij/hofif  the  neareft  port ;.  from  whence,  after  taking  in  500 
rolls  of  tobacco  as  ballaft,  he  proceeded  to  the  coaft  of  Gmnea^ 
traded  there,  and  the  (hip  was  afterwards  captured  in  the  (ight 
of  St.  Domingohttore  (he  arrived.  The  defendant  in(i(led,  that 
going  into  Lj/hn  was  a  deviation,  and  called  witneflTeSy  who 
n^ere  of  opinion,  that  in  the  latitude  in  which  the  ftorm  hap* 
pened,  there  could  he  no  difficulty  in  repairing  all  the  damage 
the  veflel  was  defer ibed  to  have  received,  even  in  the  worft 
weather,  as  (he  might  have  proceeded  to  the  coaft  of  Africa^  and 
repaired  there  at  a  lefs  ezpence  ;  and  that  a  (hip,  loaded  like  that 
ii^  queftion,  could  not  need  additional  ballaft.  On  the  crofs« 
examination,  it  came  out  that  the  premium  would  not  have  varied 
had  the  voyage  been  by  the  way  of  Lijbon^ 

Lord  Mansfield  left  it  to  the  jury,  on  the  giound  of  neceifit]^ 
to  go  to  Ltfron  for  repairs.  He  faid,  that  much  depended  upoii 
die.circumftance,  that  no  additional  premium  would  have  been 
required  for  liberty  to  touch  there.  If  the  jury  believed  the  evi* 
dence  of  the  witneflfes,  they  muft  find  for  the  plaintiff,  for  that 
the  whole  of  the  defendant's  cafe  refted  merely  upon  furmifc 
9nd  fufpicions  alone.    The  pbintiff  accordingly  h^  a  verdift* 

The  next  excufe  for  leaving  the  direft  courfe  is  ftrefs  of 
gather.    Upon  this  wnnt  the  nile  i^lhii^  that  vhexever  a  (hip 
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in  Older  to  efcape  a  ftorm,  goes  oat  of  the  6ite&  coutfe  i  or  when  chap. 

in  the  five  courfe  of  the  voyage,  is  driven  ont  of  it  by  ftrefs  of     ^^''* 

weathefy  this  is  no  dcviadon  %  becaufe  it  was  occafioned  by  tha 

zQl  of  God|  which,  by  a  maxim  of  law,  is'faid  to  work  an  in« 

jury  to  no  man.    It  has  alfo  been  held,  that  if  a  ftorm  drive  a 

(kip  out  of  the  courfe  of  her  voyage,  and  (he  do  the  beft  (he  can 

to  get  to  her  port  of  deftination,  (he  is  not  obliged  to  return  back 

to  the  point  from  whence  (be  was  driven*    This  rule  is  $zen»pli* 

#ed  by  the  following  cafe. 

In  an  aAion  on  a  policy  of  infurance  of  the  (hip  Atlaniicj  HairioitMi 
warranted  to  fail  with  convoy  from  England  to  St.  Kittys  on  or  sltt!  b^*'^ 
before  the  firft  of  Augufi ;  the  queftion  was.  Whether  there  had  toa4.  MUh^ 
been  a  deviation  ?   The  (hip  was  feparated  from  her  convoy  by     "^  >77  • 
a  ftorm,    Tte  fapcain  being  escamined,  faud,his  obje£k,  after  his 
feparatbn,  invariably  was  to  gain  St.  Kitft,  or  to  fall  in  with  the 
convoy.    That  the  (hip  was  taken  by  an  American  privateer  in 
lat,  34.  lon«  59*    Several  captains  were  examined^  who  fwore^ 
that  they  would  have  taken  the  fame  courfe  to  get  to  St.  Kiffs^ 
%t  regain  the  fleet, 

• 

Lord  Monoid* — <<  The  fingle  queftion  is.  Whether  the  cap^ 
tain  was  taken  as  he  was  going  to  &,  JEM'S  ?  If  he  was  not,  he 
\%  peijured.  The  account  he  gives  is,  that  on  the  aSth  of  Julf 
there  was  a  ftofm,  which  feparated  the  fleet  y  that  he  did  aU  he 
cottU  IQ  get  to  Si.  JStfBf  and  to  dm&  his  courfe  fo  aa  10  meet 
the  convoy  crofling.  The  captain  goes  on  the  ground  not  to 
reafon,  but  to  obey,  be  the  confequence  what  it  might.  Be 
knows  nothing  of  the  infurance :  he  (ays  to  bim(elf,  If  I  obej, 
I  am  doing  right.  As  to  the  proteft,  I  do  not  tte  that  it  contra-* 
iiCtt  the  captain's  evidence.  Other  captains  iiave  looked  at  the 
log-book  or  journal ;  and  they  fay,  they  would  ha^e  held  th^ 
lame  courfe/' 

r 

Verdift  for  the  plaintiff* 

•  ■  a 

i 

Upon  the  (bbjed  of  a  departure  hom  ihe  courfe  of  the  voyage^ 
on  account  of  jftrefs  of  weather,  another  very  important  point  ha& 
iicen  determined^  though  the  fame  principle  runs  through 
alt  the  cafes»  that  whatever  happens  by  the  z(k  of  God,  (hall  not 
(^  imputed  to  man.    On  thia  grwnd  i^  has  been  held>  that  if  a 
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CHAP,   (hip  be  driven  out  of  ber  port  of  loading  by  ftrefd  of  weather  int» 
^y^l'  .  another,  and  then  does  the  beft  (he  can  to  get  to  her  port  of  deftU 
nation,  it  ihall  not  be  deemed  a  deviation,jthough  fhc  do  not  re« 
turn  to  the  port  hom  whence  (he  was  driven^ 

DeUney  t.  .  The  Cafe  here  alluded  to  was  an  a£lion  upon  the  cafe  againft 
1  Term  Rep.  ^^^  defendant,  for  not  having  infured  a  ihip  and  cargo,  purfuant 
p.  22.  to  the  orders  of  the  plaintiff,  by  means  whereof  he  was  damni- 

fied, the  ihip  having  been  loft  {a)  It  was  tried  before  Mr, 
Juftice  BulUr  at  Gui/diaii,  at  the  fittings  after  Trinity  Term 
1785  I  and  a  verdidi  was  found  for  the' plaintiff. 

WifklryToD  (a)  It  may  be  proper  to  expUm  the  nature  of  this  aAion.    When  a  man  nndertakei^ 

v.Covcrdalc,  either  by  an  implied  or  exprefs  promife,  to  do  a  thing  for  another*  and  he  ncgleAs  to  d« 

at  Guildhall  '^*  ^'  ^°^'  *^  uolkitfully,  the  law  gives  the  perfon  injured  an  action  for  the  negligence, 

after  Mich.  This  it  the  c^fe  in  qwftion  with  refped  to  iofttTance^   aild  the  only  diFercnce  becweea 

Term»  thU  aQion,  ^od  that  on  a  policy  againft  the  undetwriterSi  it  in  point  of  form  $  for  th« 

34  GeO'III.  p^intifFtn  this  a^ion  is  entitled  to  recover  the  exa£t  fum  he  ordered  to  be  infured  :  and 

^^    ?•  '^^P*  ^g  defendant  it  entitled  to  every  benefity  of  which  the  underwriter  could  have  taken  ad- 
irantage,  fuch  at  fraud,  dcfiation,  non«  compliance  with  warranty,  te. 
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South  ▼.  |g  ,  j^(^  g,f^^  1^^  ^jj^]^  1,^  gp^  (^1,  a£kioQ  wu  very  fully  ^nd  acci^rsitely  f^ted  by 

X^^  ^R        ^'*  Juflice  Bulkry  and  alTented  to  by  the  whole  Court ;  and  upon  thit  occaSon  that 

i34,  *   learned  judge  mentioned  the  three  inftances  in  which  fuch  an  order  to  iofure  moft  be 

obeyed,  otherwife  this  a^ion  will  lie.  Firfly  where  a  naerchant  abroad  hat  effeda  in  die 
)iaods  of  hia  coir^fpondentherey  he  bat  a  right  to  expeA  that  he  will  obey  an  order  to 
inrurei  becauCe  he  U  eptii)ed  to  call  hit  money  out  of  the  other  *t  hands  wh^  and  in  what 
manner  He  pleafet*  The  fecond  claft  of  cafet  isy  wher^  the  merchant  abroad  has  no 
eflcdt  in  the  hands  of  his  correfpondenty  yet  if  the  courfe  of  dealing  between  tbom  it 
fiKhf  that  the  one  hat  been  ufed  to  fend  orders  for  infurance,  and  the  Ojtl^  to  comply 
with  them»  the  former  has  i  right  to  exped  that  his  orders  for  infurapce,  will  (biU  b^ 
obeyed,  unle(s  the  latter  give  him  notice  to  difcootinue  that  courfe  of  dealing.  Thirdly, 
If  the  merchant  abroad  fend  bills  of  lading  to  his  correfpondent  here,  he  may  engraft  on 
them  an  order  to  infur^  as  the  implied  condition,  oa  which  the  bills  of  lading'  fhall  be 
accepted,  frhich  the  other  muil  obey,  if  he  accept  theqi,  for  it  it  one  entire  traofadioo. 
I^  if  the  commiffioo  from  abroad  confift  of  two  parta,  the  one  to  accept  the  bill  of 

J  lading,  the  other  to  caufe  an  infortnce  to  be  madej'  tl^e  correfpondent  cannot  accept  it 

Wallace  >">T»art,  and  rejed  it  as  to  the  reft, 

V.  Tellfair,  * 

Sitt.  after  So  alfp  if  a  merchant  here  accept  an  order  for  infurance,  tod  limit  ttie  broker  to  Coo 

Trin.  17869  fmiU  a  premium,  in  oonfequence  of  which  no  infurance  can  be  procured,  be  is  liable  ca 

before  Mr.  j^j^^       4  ^^  jof,  j^  j,j,  coirefpondent. 

Jul.  Buller«  "               • 

^TeroiRep.  •                          ' 

I'SS.  n.  {a)  But  If  a  perfon»  to  whom  fuch  orders  are  ient,'dot8  what  it  ofoal  to  get  theiafafaoce 

Smith  V.  made,  that  is  fufficient  \  brcaufe  he  is  no  infurer,   and  is  not  obliged  to  get  infuraocc 

Cologan.  ^^  jii]  events.     Thui  if  he  fend  to  UtyJ'i,  and  the  underwriters  refufe  to  take  the  ri^ 

gg  n  f  \'  *^  ^y  premium  ;  and  he  afterwards  fend  to  get  infurance  done  at  Ntweafk^  he  hat 

Kifi  Piius  ^<^<  ^*  ^^yi»  ^^  ^^  never  afterwards  be  chared  in  this  a^ion,  awe  efpecially  i| 

before  Mr.  the  plainti/f  adopt  and  approve  hi^  ads* 
Juf.  Buller,  ^^ 

Mich.  1787*  Upon 
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Upon  a  motion  for  a  hew  trial,  the  fafls  appeared  to  be  thcfe :  C  H  a  p. 
The  plaintiff,  who  lived  at  St.  Kitfs^  wrote  a  letter  to  the  de- 
fendant, dated  the  30th  of  April  1781,  informing  him  that  he 
intended  to  purchafe  a  (hip,  and  ofiering  the  defendant  a  (hare* 
On  the  4th  of  May  1 78 1 ,  he  wrot^  a  fecond  letter  to  the  defend- 
ant, acqitainting  him  that  he  had  purchafed  the  (hip,  but  had 
only  a  (hare  in  it  himfcrif,  the  reCdue  being  divided  into  three 
or  four  more  (hares,  one  of  which  he  had  reCerved  for  the  de- 
fendant, in  cafe  he  (hould  wi(h  to  be  concerned  ;  and  dire£ting 
an  infarance  upon  the  (hip  at  and  from  St,  Kit^s  to  London  j  war- 
ranted to  fail  \j^ith  convoy.  On  the  i8th  of  *;««<•*  the  defendant 
wrote  to  the  plaintiff,  that  he  had  no  objeQion  to  a  fourth,  or 
a  (hare  equal  to  the  plaimifF's.  On  the  third  of  July^  the  plaintiff 
informed  the  defendant,  that  the  (hip  had  left  the  port  to  take  in 
her  cargo ;  that  (he  let  go  an  anchor  at  Sandy  Pointy  but  as  the 
wind  blew  {rtdi^Jbe  drove  out  and  could  not  come  in  again ;  thatjbe 
was  obliged  to  go  to  Euftatius^  and  he  therefore  hoped  that  the 
defendant  had  not  neglected  to  make  the  insurance,  for  fear  of 
accidents.  The  defendant,  on  the  19th  of  July^  wrote  thus  to 
the  plaintiff:  «  The  infurance  you  ordered  (hall  be  done.'* 
Plaintiff  again,  on  the  25th  of  j[uly\  wrote,  that  the  Friendjblp 
did  all  in.  her  power  to  get  upf'om  Stm  Etiflatius^  but  could  not,  and 
tbetefore  he  fold  her  to  Mr*  iRo/s  at  Euftatius.  I  have  already 
tranfcribed  as  much  of  the  feveral  letters  as  are  material  to  the 
fubjefb  of  this  chapter ;  in  addition  to  which  the  following  fads 
appeared  in  evidence  :  That  the  .(hip  Friendjbip  had  failed  from 
5/.  Eufiatius,  on  the  1  ft  of  Augu/l  with  the  convoy,  and  that  (he 
had  afterwards  foundered  at  fea ;  that  St,  Euftatius  is  in  the  di- 
re£l  road  to  London  from  St.  Kitfj,  and  the  convoy  from  St, 
Kitfs  always  looked  int6  St.  Euftatius^  to  take  up  any  (hips  that 
might  be  there  ;  that  if  the  Friend/hip  had  failed  from  St.  KitfSf 
(he  muft  have  gone  by  Eu/latius ;  but  would  not  have  ftoppe4 
there :  that  when  (he  was  driven  to  St.  Eufiatius,  after  making 
feveral  efforts  to  get  back  to  St.  Kit^s  to  fini(h  her  loading,  and 
finding  (he  could  not  fuccced,  (he  then  took  in  the  reft  of  her 
loading  at  5/.  Eufiatius, 

At  the  trial,  feveral  grounds  of  defence  were  made ;  but  the 
ohly  one,  material  for  our  con(ideration  was,  that  the  remaining 
at  St,  EufiatiuSi  and  not  going  back  to  St.  Kitt\  waa  a  devia- 

7  cion^ 
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CHAP.  tiM.  l*he  learned  judge,  who  tried  the  caufe»  was  of  opiniofl 
that  it  was  not  a  demtion,  being  occafioned  by  flreft  of  wca- 
dier.  Upon  this  gfoond,  amongft  others,  the  modon  for  a  new 
trial  was  foundfed* 

After  argument  at  the  bar. 

Lord  Mansfield  faid,  <<The  only  material  queftion  is,  IVhetbet 
there  is  a  deviation  in  this  cafe  ?  and  that  depends  on  the  evi- 
dence.  If  a  ftorm  drive  a  (hip  out  of  her  voyage  into  any  port» 
•ad  being  there,  (be  docs  the  beft  ihe  can  to  get  to  her  port  of 
deftination,  (he  is  not  obliged  to  return  back  to  the  point  from 
whence  (he  was  driven  f  but  here  the  witncfles  fay,  flie  tried  to 
get  back'  to  St.  Kitft  and  could  not :  and  it  is  a  much  cafier 
navigation  to  go  dire£lly  from  5/.  Euflatws  to  London^  than  to 
go  back  to  £/.  Kitfs  firft*  And  as  to  the  taking  ip  the  cargo  at 
Si.  Eu/taihUi  I  do  not  find  that  the  (hip  loft  an/  time  by  it. 
Every  thix^  is  the  efie^^  of  the  ftorm,  and  occa(ioned  by  it^ 
This  is  the  only  point  on  which  I  had  any  doubt,  and  it  required 
ibme  confideration.  It  was  a  queftion,  which  was  proper  to 
be  left  to  a  jury,  whether  this  was  the  fame  voyage  or  not,  and 
they  have  determined  it." 

Mr.  Juftice  ^i&/inclined  to  a  diflferent  opinion.-—"  My  only 
doubt  is,  whether  it  was  the  fame  voyage  as  that  infured.  So 
far  as  the  (hip  was  driven  by  ftrefs  of  weather,  fo  far  is  there  an 
exception.  When  (he  is  driven  to  St.  Euffatius^  (he  attempts 
to  get  back  to  St.  Kitt's ;  but  I  do  not  find  that  (he  made  any 
attempt  to  get  to  London  at  that  time.  When  (he  was  at  Si. 
EttfiatiuSf  the  owner  of  the  (hip  fold  her  to  Rofs^  who  loaded 
her  afre(h  with  tobacco  inftead  of  fugar,  which  was  to  have  been 
her  original  cargo ;  fo  that  there  is  a  new  caigo,  a  new  owner, 
and  a  new  voyage.  In  thefe  tafes  we  lean  very  nradi  to  devia- 
don.  In  a  cafe  lately  determined  in  this  court,  it  was  held,  that 
going  to  Beaumaris^  though '  Only  a  few  leagues  out  of  the  wayi 
was  a  deviation.  It  ftxikes  me  as  a  cafe  of  fome  difficulty: 
perhajps  the  jury  had  not  evidence  enough  laid  before  them,  on 
which  to-determine ;  for  there  is  nothing  faid  on  the  part  of  the 
defendant  as  to  the  ufual  courfe  of  the  voyage.  The  ri(k  was 
certainly  increaTed  by  the  (hip's  conrinuing  at  St.  Etffiaiitu  io 
long;  for  the  infuranccj  if  good  at  allj  was  good  all  the  time (h« 

lay 
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ky  by  at  S/.  Eufiatius  s  and  (he  might  have  cootinttcd  thcrt  C  HA  P. 
much  longer.    In  my  opinion,  it  is  very  well  worth  the  re-con* 
fideration  of  a  jmy." 

Mr.  Juftice  AJbbur/l.^*^  This  ought  to  be  confidered  as  the 
fame  voyage  infuied.  Wherever  a  (hip  is  driven  by  ftrefs  of 
weather  out  of  her  own  port  into  another,  that  (hall  not  be  con-» 
iidered  as  a  deviation.  Here  the  (hip  was  forced  by  (trefs  of 
weather  to  go  to  St,  Euftatius  \  and  being  there,  (he  endeavour- 
ed feveral  times. to  get  back  to  St.  KitfSf  but^without  cffcGt.  In 
fz(k  it  w^s  better  for  the  parties  that  the  cargo  (hould  be  com- 
pleted at  St.  Eufiatius  /  her  continuing  there,  rather  diminishes 
the  riik  than  otherwife ;  becaufe  if  (he  had  gone  back  to  St, 
Kitf^^  it 'would  have  taken  up  a  longer  time.  If  then  every 
thing  was  done,  that  could  be  done,  under  fuch  circumftances, 
for  the  benefit  of  the  adventure,,thi8  (hall  not  vacate  the  policy* 

Mr.  Juftice  BulUr. — <*  It  has  been  much  relied  on  in  this 
cafe,  that  there  was  a  change  of  property ;  but  that,  in  my  opi- 
nion, makes  no  difference.  Then  faying  that  out  of  the  queftion 
and  fuppofing  the  (hip  as  not  being  fold  to  Rofs^  I  will  firft  con- 
(ider  whether  this  is  a  different  voyage*  But  that  cannot  be,  as 
it  would  be  contrary  to  the  evidence :  neither  is  it  true,  that  the 
veffel  afterwards  purfued  the  fame  voyage  by  accident ;  for  that 
part  of  the  cargo,  which  (he  took  in  at  St.  KUt%  continued  on 
board  of  her  the  whole  time,  and  the  origin!!  intention  of  the 
(hip's  coming  to  London  was  Lkewife  continued :  the  parties 
never  thought  of  a  different  voyage.  But  it  is  faid,  that  (he  took 
in  another  cargo  at  St.  Euftatius :  what  fays  the  evideacei 
Where  a  captain  has  not  taken  in  a  full  cargo,  it  is  ufual  to  take 
in  the  reft  at  St.  Eujlatins :  fuch  was  proved  to  be^the  cuftom  of 
the  voyage  :  and  it  was  proved,  that  on  a  voluntary  a£k  of  the 
captain's  going  to  5/.  Euftatius ^  the  policy  would  have  proteded 
the  (hip's  ftay  there;  it  fortiori  it  will,  when  the  (hip  was  driven 
there  by  ftrefs  of  weather.  As  to  the  defendant's  not  being  pre- 
pared at  the  trial  to  anfwer  the  ufage,  he  ought  to  have  come 
prepared  with  that,  which  was  the  gift  of  his  defence.  Then 
was  the  riik  altered  ?  had  it  been  fo,  it  was  in  the  defendant's 
power  to  have  proved  it ;  but  there  was  no  proof  that  it  was 
altered  (  part  of  the  fame  cargo  continues  ;  nor  docs  it  appear 
that  they  meant  to  alter  the  cargoj  for  ihe  endeavoured  to  get 
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CHAP,  back  to  Si.  Kiif^  to  take  in  the  reft  \  but  was  pmrented  bf 
^^"'  ftorms.  I  think  the  rifle  would  in  r^lity  have  been  much  greater 
if  flic  had  gone  back  \  for  flic  muft  have  come  by  the  way  of 
5/.  Euftatius  again  in  her  pafiage  home.  The  part  of  her  cargo^ 
which  was  taken  in  at  the  time  the  fliip  was  driven  from  S/. 
Kitfhy  has  already  been  paid  for  by  the  defendant;  even  this 
would  not  have  been  paid  for  by  the  defendant,  if  he  had  coo- 
cetved  that  the  voyage  had  been  at  an  end/'  The  learned  judges 
therefore,  except  Mr.  Juftice  WilUsy  •  after  giving  their  opinions 
upon  the  other  points  in  the  caufe,  ordered  the  rule  for  a  new 
trial  to  be  difcharged. 

.  But  wherever  the  excufb  of  neccfEty  is  fet  up,  whether  a» 
'  arifing  from  the  a£t  of  God,  or  from  any  other  caufe,  it  muft  ta* 
tisfa£loriIy  appear  that  every  proper  precaution  was  previoufly 
ufed  by  the  aflured,  and  that  there  was  no  default  on  his  part, 
otherwife  the  plea  of  neceffity  (hall  not  be  admitted.  The  cafe 
in  which  this  dodrine  was  advanced,  was  tried  before  Lord 
Wolfe  f .  Chancellor  Eldon^  when  Chief  Juftice  of  the  Court  of  Commoa 
ciaggen.  Picas.  The  infuxance  was 'from  JItana  to  Surinam.  The 
defence  was  deviation,  the  veflel  having  put  inte  Plymouth^ 
out  of  ^e  courfe  of  the  voyage,  and  remained  there  14  days. 
The  anfwer  on  the  part  of  the  plaintiflFto  this  defence  was :  that 
the  captain  was  taken  ill  with  a  fevere  fit  of  the  gravel,  and  that 
the  mate  having  pricked  his  fipger,  by  accident,  his  hand  and  i 
arm  fwelled  to  fuch  a  degree^  as  to  render  hira  inpapable  of  do-  ^ 
ing  his  duty^  and  that  they  had  put  into  Plymouth  for  the  par- 
pofe  of  procuring,  medical  afllftance.  Thefe  fa£ls,  as-  to  the 
captain's  and  mate's  illnefs,  and  their  application  t<y  a  fui^eoa^ 
were  proved :  but  it  alfo  appeared,  on  crofs  examination,,  that  ' 
the  furgeon  of  the  fliip  was  unprovided- with  proper  inftruments 
and  medicines.    He  was  not  called* 

Lord  Eldon  faid,  he  was  of  opinion  that  if  by  the  viHtation  of 
God  fo  many  of  the  crew,  who  would  otherwife  have  been 
fufficient,  became  fo  afflided  with  ficknefs,  as  to  be  in- 
capable of  navigating  the  (hip,  fuch  an  illnefs  of  the  crew 
was  a  neceffity  which  might  juftify  a  deviation':  but  when  i{  was 
fet  up  as  s|  juftification  of  a  deviation,  he  thought  it  incumbent 
on  the  plaintiff  to  fliew  that  he  had  fo  far  provided  againft  fuch 
events^  by  every  proper  precaution^  fuch  as  having  medicines 

for 
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for  the  voya;»c,  as  much  as  he  was  bound  with  rtfptSt  to  the  chap. 
tightnefs  of  the  (hip.  It  was  in  evidence  that  a  furgcon  was 
neceiTary  in  fuch  voyages:  if  therefore  fickncfs  was  to  be  fct  up  ' 
a9  an  excufe  for  deviation,  the  plaintiff  ihould  fhew  that  the 
furgeon  was  provided  with  fuch  medicines  and  inftruraents  as  ^ 
would  probably  become  neceffary  in  the  courfe  of  the  voyage, 
to  meet  the  common  cafualries  of  the  mariners.  He  waralfo 
of  opniion,  that  the  neceflity  for  going  into  p6rt  ought  to  be 
made  out  by  the  plaintiff  beyond  ail  pcfflfibility  of  doubt,  and 
that  it  arofe  and  exifted  without  any  defaul;  of  the  itiafter  of 
party  infuring  :  and  if  they  came  in  for  medical  aid,  he  (hould 
expe£t  medical  men  to  be  called  to  prove  ^hat  fuch  necefTity 
exided.  That  had  not  been  done  in  the  cafe  then  before  him, 
and  the  plaintiff  mud  be  nonfuited. 

A  deviation  may  al(b  be  juflified,  if  done  to  avoid  an  enemy,^ 
or  feck  for  convoy ;  becaufe  it  is  in  truthmo  deviation  to  go  out 
of  the  conrfe  of  a  voyage,  in  order  to  avoid  danger,  or  to  obtain 
a  prote£tIon  againft  it.  - 

In  an  a£iioii  upon'a  policy,"  which  was  to  infure  the  William  ^^^  ^• 
Galley  in  a  voyage  from  Bremen  to  the  port  of  London^  warranted  %  Salk.4j5. 
to  depart  with  convoy  ;  the  ca!e  was  this,  the  Galley  kt  fail  from 
Bremen,  under  the  convoy  of  a  Dutch  man  of  war  to  the  Eltg 
where  they  were  joined  by  two  other  £>///ri&  men  of  war,  and  fe« 
veral  Dutd  and  Engli/b  merchant  fliips,  whence  they  failed  to 
the  7>*^/,  where  they  found  a  fquadron  of  Englijb  men  of  war 
and  an  admiral.  After  a  '  (lay  of  nine  weeks,  they  fet  out  from 
the  Texel,  and  the  Galley  was  feparated  in  a  ftorm,  and  taken  by  a 
French  privateer,  taken  again  by  a  Dutch  privateer^  and  paid 
So/,  falvage. 

It  was  ruled  by  Lord  Chief  Juftice  Holt^Hizl  the  voyage 
ought  to  be  according  to  ufage,  and  that  their  going  to  the  Elb^ 
though  in  fad  out  of  the  yay,  was  no  deviation;  for  till  after 
the  year  1703,  there  was  no  convoy  for  (hips  directly  from 
Bretnen  to  London.     And  the  plaintiff  had  a  verdi£l. 

On  an  infurance  from  London  to  Gibraltar,  warranted  to  dc-  oor Jan  ▼ 

part  with  convoy ;  it  appeared  there  was  a  convoy  appointed  M"''^- 

for  that  trade  at  Spithead ;  and  the  (hip  Ranger  having  tried  for  Boldu uf  '' 

convoy  in  the  Downs,  proceeded  to  Spithead,  and  was  taken  in  ^  ^^'' 
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^  X  V  n  ^  ^^^  ^^^  thithcn  The  infurcrs  infilled  that  this  being  the  time 
of  a  Freficiw^Tf  the  Qiip  (hould  not  have  ventured  through  the 
Channel,  but  have  waited  in  the  Downs  for  an  occafional  con- 
voy. And  many  merchants  and  ofllce-keepers  were  examined 
to  that  purpoTe. 

But  Lord  Chief  Juftice  Lie  held  that  the  (hip  was  to  be  coo- 
fidered  as  under  the  defendant's  infurance  to  a  place  of  general 
rendezvous,  according  to  the  interpretation  of  the  words  w^r*- 
ranted  to  depart  nvilh  cortvey.  And  li  the  parties  meant  to  vary 
the  infurance  from  what  is  commonly  underftood|  they  fliould 
have  particularized  her  departure  with  convoy  from  the  Downs. 
The  juries  were  compofed  of  merchants  \  and  in  both  cafes  thejr 
found  for  the  plaintiffs  upon  the'flrength  of  this  direction* 

Cowp.  R<p.  In  ^g  ^j^fg  Qf  ^^^^  againft  Nutt^  in  whiefr  the  material  quef- 
tion  waS|  wheth^  a  warranty  had  or  had  not  been  complied 
with,  and  which  confequently  will  be  fully  .dated  in  the  follow- 
ing chapter,  the  point  of  deviation  for  the  purpofe  of  procuring 
convoy  aifo  came  under  the  confideration  of  the  court.  Upotr 
that  occafion  Lord  Mansfield  and  the  whole  courc  held^  that  if  a 
ihip  go  to  the  ufual  piace  of  rendezvous,  for  the  fake  of  jotiiiag 
convoy  there  ready,  though  fuch  place  be  out  of  the  direct  conrfe 
of  the  voyage,  it  is  no  deviation. 

and  an.  And  in  a  more  modern  cafe,  the  only  quedion  was,  Whether 

f  leJchc'       \^^^t  was  a  deviation  or  not  ?   Lord  Mansfield  there  direQcd  the 

Si-ttn^  in    jury  to  find  for  the  plaintiffs,  if  they  believed  that  the  captaia 

Vw/iySo.   fairly  and  hn&fide  aftcd  according  to  the  bed  of  his  judgment  ? 

that  he  had  no  other  view  or  motive  but  to  come  the  fafeft  way 

hpme,  and  to  meet  with  convoy } .  for  that  it  was  no  deviatioa  ta 

go  out  of  the  way  to  avoid  danger* 

*  In  our  law  books  we  fometimes  meet  with  cafes,  which  lajr, 
that  a  deviation  may  be  judified  by  the  ufiige  and  cudom  of  the 
trade.  But  that  is  no^  quite  correal }  for  if  by  the  ufage  of  any 
particular  trade,  it  is  cudomary  to  dop  at  certain  places,  lying 
out  of  the  diredl  courfe  from  A.  to  B.  it  is  not  a  deviation  to  ftop 
there ;  becaufe  it  is  a  part  of  the  voyage.  There  is  no  deception 
upon  the  infurer ;  becaufe  he  is  bound  to  take  notice  of  the 
ufages  of  trade  -,  they  are  notorious  to  all  the  world  ;  aqd  when 

the 
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the  ubge  has  declared  it  lawful  in  a  fpecifick  voyage  to  go  to  ^  H  a  p. 
any  place,  though  out  of  the  immediate  track,  it  »  as  much  a  ^^"' 
part  of  the  contra^  of  infurance  between  the  parties^  at  if  i^ 
bad  been  particularly  mentioned.  But  in  order  to  juftify  the 
captain  of  a  (hip  in  quitting  the  ftraigbt  and  dmdt  line  from  the 
port  of  loading  to  that  of  delivery,  there  mud  be  a  precife,  clearf 
and  eftabliihed  ufage  upon  the  fubje£^,  not  depending  merely 
upon  one  or  two  loofe  and  vague  inftances. 

'  Where  a  ihip  was  infured  from  Liverpool  to  Jamaica ^  and  had  SallftaryT. 
put  into  the  IJle  of  Man  \  it  appeared  that  there  were  fome  in*  Towafoa. 
fiances  of  the  Liverpool  (hips  putting  in  there,  but  it  was  not  the 
fettled,  common,  eftabli(hed,  and  direA  ufage  of  the  voyage  and 
trade  :  it  was  therefore  held  a  deviation,  and  the  underwriters 
were  difcharged  from  any  lofs  that  happened  fubfequcnt  to  the 
deviation« 

Having  thus  mentioned  aH  the  cafes  to  be  found  in  the  books 
of  reports,  which  operate  as  an  excufe  for  a  departure  from  the 
due  courfe  of  the  voyage,  and  which  prevent  thofe  eifeclsy  which 
always  follow  a  deviation,  namely,  the  difcharge  of  the  infuret 
from  his  contrail ;  it  will  be  proper  to  obferve,  that  it  is  not 
meant  to  infinuate  that  other  circumftances  may  not  frequently 
happen,  which  will  have  precifely  the  fame  confequences.  For  cowpersof. 
wherever  a  (hip  does  that  which  is  for  the  general  benefit  of  all 
parties  concerned,  the  adi  is  as  much  within  the  intention  and 
fpirit  of  the  policy,  and  confequentl'y  as  much  .prote£^ed  by  it» 
as  if  expreiTed  in  terms.  And  therefore  in  all  cafes,^  in  order  to 
determine  whether  a  diverficn  from  the  dircQ  conrfe  of  the 
voyage  is  fuch  a  deviation  as  in  law  vacates  the  policy,  it  will  be 
proper  to  attend  to  the  motives,  end,  and^confequences  of  the 
%€t%  as  the  true  criterion  of  judgment. 

If  any  of  the  circumftances  above  ftated  do  really  and  bonS 
fide  occur,  fo  as  to  render  a  deviation  abfolutely  neccflary,  the 
(hip  muft  purfuefuch  voyage  ofneCfffitj  in  the  direA  courfe,  and 
in  the  (horteft  time  poffible,  oth'erwife  the  underwriters  wilt  be 
difcharged.  Becaufe  a  voyage  fuperadded  by  neceflity,  ought  to 
be  fubje£t  to  the  (ame  quali(ications,  and  entitled  only  to  the 
fame  fort  of  latitude  as  the  original  voyage,  it  having  become  by 
{pperation  of  laWj  a  part^  as  it  were,  of  that  original  voyage. 
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CHAP.       Thk  was  laid  down  as  law  by  the  Court  of  King's  Bench  in 
^^*^*      a  cafi^  in  which  the  voyage  infured  was  defcribed   in  thefe 
UvaWe  ¥.     ^otds':  **  At  and  from  Port  VOirent  to  I'oudicberr^t  ^Madrafs% 
Wiitar,        u  and'  ChinOf  and  at  a^id  from  thence  back  to  the  ihip's  port)  or 
^^  •■•♦•   ««  ports  of  difcharge  in  France^  with  liberty  to  touch,  in  the  out- 
<(  ward  or  homeward-bound  voyage,  at  the  ides  of  France  and 
*<  Bmrhw^  and  at  all  or  any  other  ports  or  places,   what  or 
<<  wherefoever :  and  it  (hall  be  lawful  for  the  faid  fliip,  in  tbh 
<<  voyage  to  proceed  and  to  fail^to,  and  touch  and  (lay  at  any  ports 
*<  or  places  whatfoever,  as  well  on  this  iide»  as  on  the  other  fide, 
<<  the  C^e  of  Good  Hope^  without  being  deemed  a  deviation." 
The  (hip  did  not  fail  till  the  6th  of  December  1776,  and  did  not 
reach  Pondicherry  till  the  23d  of  July  1 777.    She  continued  there 
till  the  23  d  of  Augttjl  following,  when,  inXlead  of  proceeding  to 
China^  (he  failed  for  Bengal^  where  having  pafled  the  winter^ 
and  undergone  very  cotifidjeriible  repairs,  (he  failed  from  thence 
early  in  the  year  1778  (being  the  fecond  (hip  that  left  the 
,  Ganges)^  returned  to  Pondicherry ;  and,  after  taking  in  a  home- 

ward-bound cargo  at  that  place,  proceeded  ni  her  voyage  back 
to  VOrient^  but  was  taken  in  08ober  in  that  year  by  the  Mentor 
privateer.  The  ufual  time  in  which  the  direct  voyage  between 
Pondicherry  and  Bengal  is  performed,  is  (ix  or  fcven  days,  but 
the  Carnatic  was  about  fix  weeks  in  going  to  Bengal^  and.  two 
months  on  the  way  back  from  thence  to  Pondicherry^  Both  going 
and  returning,  (he  either  touched  at,  or  lay  off,  Madras^  Mafu^' 
lipatam^  Viftgapatamf  and  ITanon^  and  took  in  goods  at  all  thofe 
places.  The  plaintiffs  reded  their  cafe  chiefly  on  this  grounds 
that  the  voyage  to  Bengal  was  adopted  by  neccflity  for  the  fafety 
of  the  (hip,,  upon  the  bond  fide  opinion  of  the  captain,  and  the 
reft  of  the  officers,  and  of  one  Berard  the  fupercargo,  who  had 
the  principal  management.  To  prove  this  neceilicy  it  was  fwom 
by  Berard  ^nd  four  mates,  that  the  (hip  bad  been  detained  longer 
in  Europe  than  at  firft  was  forefeen,  ^nd  that  (lie  met  with  ex- 
tremely bad  weather  on  her  outward  paiTage  \  and  at  Pondicherry 
was  fo  leaky,  that  it  appeared  to  them,  that  (he  mud  be  careened, 
which  could  only  be  done  at  Bengal^  there  being  no  other  place 
fo  near,  to  which. (he  could  proceed  with  fafety,  where  that  ope- 
ration could  be  performed  \  for  that  no  harbour  between  Pondi* 
cherry  and  the  Ganges  on  the  one  fide,  and  Pondicherry  and  Bonu 
bay  on  the  other,  would- admit  of  fo  large  a  veflel  being  hove 
dow,n,  her  burthen  being  ndar  800  tons.    Indeed  it  turned  out 
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y^bm  they  got  to  Bengstf  that  Ihe  could  be  repaired  without  da*  C  H  A  P. 
reening ,  but  this  was  only  difcovefcd,  they  (aid,  after  ibc  was 
uploaded  of  much  more  of  her  contents  than  could  have  been 
4pne  with  fafety  in  the  open  road  of  PonJichirry.    All  the  wit- 
nefles  for  the  plaintiffs  fwore  that  they  took  the  refolution  of 
going  to  Bengal  much  againft  their  inclination ;  for  that  it  would 
haTC.  been  not  only  more  for  the  advantage  of  the  owners,  but 
alfo  more  for  theiV  private  intereft  as  individuals)  to  go  to  Cbtna^ 
they  having  prepared  their  own  adventures  for  that  market; 
Befides  the  circumftances  of  the  lcak»  they  affigned  an  additional 
reafon  for  relinquifliing  the  voyage  to  Chinas  viz.  that  they  had 
been  fo  long  detained  at  Pondicherry^  from  delays  in  unl<»ding 
their. outward-bound  ^argo,  that  they  were  not  ready  to  leave 
that  placci  till  it  was  too  late  to  undertake  the  China  voyage  with 
any  degree  of  prudence  or  fafety  \  and  they  faid  Bengal  was  the 
beft  place  they  could  go  to,  tn  order  to  winter.    The  defence 
fet  up  was;  lA,  That  the  fliip  bad  never  failed  on  the  vopge 
infured,  her  dedination,  when  Jbe  left  Europe f  having  been  for 
Bengal  J  and  not  for  China.     2d,  Fhat  fuppofing'ber  to  luure 
failed  on  the  voyage  dcfcribed  in  the  policy,  yet  her  gmig  from 
Pondicberry  to  Bengal^  inftead  of  proceeding  to  Cbina^  wis  a  de» 
viation,  and  was  not  judified  Dy  neceflity*    In  fupport  of  the 
firft  ground  of  defence,  certain  fecrct  inftruAjpns  were  relied 
upon  which  were  found  on  board  the  (hip,  and  were  addielled  by 
the  owner  at  L'Orient  to  Berard  the  fupercargo,   and  wluch^. 
though  obfcurely  penned,  gave  great  roorb  to  contend^  either 
that)  at  her  departure,  it  had  been  refolved  to  fubftitate  the 
Bengal  for  the  China  voyage,  or,  at  lead,  that  the  altesnattye 
was  left  with  Berard^  to  be  decided  one  way  0^  the  other,  ac« 
cording  to  certain  events  in:  India^  which  eveqts  turned  out  in 
the  fort  of  way  that,  according  to  the  inllruflionS)  was  to  de« 
teunine  the  voyage  for  Bengal.    On  the  fecond  ground^  it  was 
fatd,  that  from  the  plaintiff's  own  witnefles,  there  was  no  ne« 
ceillcy  for  going  to  Bengal ;  and  that  inftead  of  going' directly 
thither,  a  trading  voyage  had  been  made  from  PofHUcberry^  which 
afforded  a  (Irong  prefumption  that  trading,  and  not  the  leak,  or 
latenefs  of  the  feafon,  was  the  obje£i  of  going  to  Bengal.    On 
the  part  of  the  defence  alfo,  feveral  letters  were  read  (written 
by  the  owners  to  their  correfpondents  who  had  got  their  policy. 
underwritten)  to  raife  a  prefumption  that  the  necelEty  of  going 
.    to  Bengal^  was  merely  a  pretence  devifed  after  the  capture  ;  and 
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CHAP,  when  the  infimd  began  to' apprehend  that  the  words  of  the  po« 
^''  Itcj  would  not  cover  a  voyage  to  that  place.  This  is  the  fub- 
ftance  of  the  eridenct  given  in  this»  and  two  other  caufes  upon 
the  fame  Ihip,  though  not  on  the  fame  policy:  in  addition  to 
which  in  the  prefent  cafci  the  fecrel  inftniAtons  given  to  Berard 
had  been  more  attentively  perufedi  and  afibrdedftrongerrcafons 
dian  they  at  firft  feemed  to  do,  that  the  voyage  to  Bengal  was 
pre^detennined  before  the  departure  from  VOrieni.  The  plain.  , 
tiff*6  witncfles  were  much  pcefled,  on  this  occafion,  to  fay 
whether  the  latenefs  of  the  feafpn  alone  was  fnch  as,  independent 
of  the  leak,  would  have  determined  them  to  abandon  the  Ckina 
voyage  ;  and  on  the  other  hand,  whether  the  leak,  independent 
ol  the  other  reafon,  would,  in  their  opinion,  have  rendered  it 
necefiary  fo  to  do.  To  this  they  faid,  they  could  not  j;tve  a  cer- 
tain  anfi^er ;  for  that  as  neither  of  the  cafes  had  happened^  they 
had  not  ezercifod  their  judgment  upon  them. 

Lord  Mam/hU  fummed  up  very  ftrongly  agattift  the  pla'ntiffH, 
on  the  head  of  fraud.  Bu',  independent  of  that  ground,  he 
ftated  a  new  point  againft  them,  namely,  that  if  neceiEty  were 
admitted  to  have  been  the  fole  motive  for  fubftituting  the  voyage 
tq'Btngai  in  the  place  of  that  of  Cbituif  JHU  ik  was  incumbent  en 
ibi  injured  to  bavepurfued  tbai  voyage  of  hecejjitj  direQlj^  im  tbe 
fi>ovieft  and  moft  expeditious  manner :  and  that  tbe  delay  in  going 
from  foudicberry  to  Bengal^  and  tbe  repeated  ^ops  by  touching  at 
different  plates^  and  trading  tbere$  %/ifere  deviations f  and  not  nmihm 
iibo  praleSim  wbicb  tbe  fuppofed  nec^ty  afforded  to  tbe  JdreB 

Notwithftanding  this  direQion,  the  jury  fo)ind  a  verdiA  for 
the  plainriflFs*  Upon  a  motion  for  a  new  trial,  after  argument 
at  the  bar,  the  opinion  pf  fhe  Court  of  King's  Bench  was  deli- 
f  ercd  by 

Lord  Mansfield.-^^^  If  this  application  were  made  upon  the 
ground  of  impeaching  the  teftimony  of  the  plaintiff's  witnefieS| 
nrhaterer  my  private  fentiments  might  be,  after  two  concurrent 
verdi£ls,  I  ihould  not  be  inclined  to  interpofe.  But,  without 
impeaching  the  eridence,  I  think  there  ought  to  be  a  new  trial, 
or  rather,  that  the  cafe  has  been  ill  decided.  The  queftion  is, 
WhetheTi   without  imputatipn  on  any  body,  circ^aneet  have 

not 
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Dot  happened  to  take  the  voyage  out  of  the  policy  ?  Adevution 
from  necefiity  muft  be  juftifiedibochas  to  fubdauceand  manner, 
.Nothing  more  mufi  be  done  than  ivhat  the  nfcefftty  requires.     The 
true  objcdton  to  a  deviation  is  not  the  increjfe  of  the  ri(k.     If 
that^were  fo,  it  would  only  be  nece/Tary  to  give  an  additional 
premium.    It  is»  that  the  party  coatraclin^i;  has  voluntarily  fub- 
ftitttted  another  voyage  for  that  which  has  been  infured.     If  the 
voyage  to  £^/i^a/ was  unavoidable,  where  was  the  heceffityto 
trade  i    All  the. ports  touched  at  were  out  of  the  dire£l  courfe  ; 
and  fix  weeks  and  two  months  were  confumed,  inftead  of  fix 
days.      The  juAice  of  the  cafe  required  a  difRsrent  decifion.'^ 
Hie  rule  for  a  new  trial  w^as  accordingly  made  abfolute.     The 
caufe  was  again  fet  down  for  trial  ^  but  the  plaintiffs,  when  they 
were  ready  to  be  called  on,  fubmiited  to  the  opinion  of  the  courts 
and  abandoned  their  claim  againft  the  underwriters. 

So  alfo  if  a  fhtp  be  infured  upon  a  trading  voyage,  it  is  in- 
.cumbenton  the  parties  aflured,  to  carry  on  that  trade  with  ufual 
and  reafonable  expedition,  otherwife  their  condu<^  will  amount 
to  a  deviation,  and  difcharge  the  policy. , 


4»5 


Thus  in  an  action  by  the  aflured  againft  an  underwriter  on  a  H^rtVy  t. 
policy  of  infumnce  on  the  Oiip  Bloffom^  at  and  from  the  coaft  of  b°k! Mich. 
Africa  Xo  the  Weft  Indies^  wirh  liberty  to  exchange  goods  and  i»Geo.Ut 
ilaves ;  a  verdi£l  was  given  for  the  plaintiQ^.     But  upon  a  rule 
being  obtained  to  4%ew  caufe  why  there  (hould   not  be  a  new 
trial,  it  apeared  that  there  had  been  a  great  deal  of  contradic« 
tory  evidence,  and  many  points  ftirted  at  the  trial ;   but  the 
queftion  now  made  was.  Whether  the  plaintiff,  by  the  ufc  he 
made  of  the  veflel  .on  the  coaft  of  Africa^  and  the  delay  he  there 
occafioned,  was  not  the  caufc  of  the  lofs  \  that  is,  whether  he ' 
did  not  make  fuch  ufe  of  her  during  her  ftay  on  the  coaft,  con- 
trary to  the  defign  of  the  policy,  as  amounted  to  a  deviation  ? 

It  appeared  In  evidence,  that  this  (hip  ftayed  on  the  coaft  from 
Augujl  to  March  /  that  ihe  was  employed  in  receiving  ilaves  on 
board,  the  produce  of  the  cargoes  of  other  (hips,  which  we^e 
afterwards  put  on  board  other  (hips,  iind  fent  to  the  Weft  Indies  / 
that  this  is  the  employment  of  what  they  call  2l  factory  Jbip  f  but 
that  a  regular  faflory  (hip  is  thatched  and  covered,  and  receives 
the  (laves  till  a  fufficient  number  is  colk&ed  to  fend  away  in  th^ 

H  H  4  veflels} 
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CHAP,  ycflels ;  but  It  did  not  appeaf  that  any  flavcs,  the  prodace  of  the 
^'      Blofom*^  own  cargo,  were  fcnt  away  in  other  reflelst  but  tfiat  her 
ftdy  there  was  feveral  months  beyond  the  ufual  ftay  of  (hips  in 
that  trade.    After  argument  at  the  bar» 

Lord  Mansfield  faid,  **  When  different  points  are  agitated  at 
a  trial,  and  a  great  deal  of  evidence  applied  to  each,  and  the 
cotinfel  go  out  of  the  caufe,  it  is  not  to  be  wondered  at,  if  juries 
(houTd  lofe  their  attention  to  the  material  point.  The  great  ad- 
vantage  of  a  motion  for  a  new  trial  is,  that  after  argument  on 
the  motion,  the  caufe  goes  down  again  winnowed  from  the 
chaff  of  the  firft  trial.    The  fingle  point  here  is,  Whether  there 

.  has  not  been  what  is  equivalent  to  a  deviation,  whether  the  riik 
has  not  been  varied  ?  it  is  not  material  whether  or  not  the  riik  has 
been  greater.  If  a  (hip  infured  for  a  trade,  is  turned  into  a  float- 
ing warehoufe,  qr  a  fadory  (hip,  the  riik  is  di^ercnt,  it  varies 
the  ftay,  for  while  (he  is  ufed  as  a  warehoufe,  no  cargo  is  bought 
for  her.  .The  law  being  clear,  how  is  the  faft  f  The  captain 
fays  (he  was  not  ufed  as  a  fadory  (hip,  his  evidence  is  much 
impeached  ;  but  he  fays  he  m^s  young  in  the  trade ;  he  never 
faw  a  fadlory  (hip  but  once,  and  was  not  in  her }  he  might  have 
a  falvo,  be^aufe  this  was  not  thatched ;  but  was  (he  ufed  as  a 

.  thatched  (hip  is  ufed  ?  It  is  faid  that  letters  are  not  records ;  'tis 
true  they  may  be  contradiQed ;  but  if  they  are  from  the  parties, 
and  are  not  contradi£led,  Ihey  are  as  (trong  as  any  records. 
The  UGt  is  clear,  the  riik  is  different  in  point  of  length,  is^c,** 
Rule  abfolute  for  new  triaL 


Paikinfoa 
t.  CoD'ter, 
Sitting  in 
K>B.  after 


So  in  an  zfXion  on  a  policy  &otQ  London  to  Port  Endkk^  oji 
the  coaft  of  Afrtca^  at  (ix  guineas  per  cent,  on  the  (hip  till  moored 
at  anchor  24  hours,  and: on  goods  tUl  Af charged  andfafely  landed, 
ic  •Z797-  fj^}^^  Q,2p  arrived  on  the  coaft  on  the  6th  of  May^  and  was  cap- 
tured by  the  French  on  the  4th  of  June.  The  barter  in  the  trade 
is  carried  on,  on  board  the  vefiel,  and  the  goods  afterwards  fent 
on  (here,  in  boats,  and  the  guins  brought  back.  In  this  caft» 
the  difcharge  of  the  cargo  had  not  begun,  the  gums  not  having 
been  brought  down  to  the  coaft,  for  which  purpofe  it  is  ncceffar^ 
,to  have  a  previous  agreement  with  the  king  pf  the  country  ;  but 
no  d^lay  had  b^en  ufed.  The  counfel  for  the  defendant  con* 
tended,  that  by  the  cuftom  of  tfiis  trade,  the  ri(k  on  the  goods, 
as  well  as  on  the  (hip,  expired  in  24  hours,  and  that  the  riik  on 

'  the 
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the  cargo,  while  on  the  coaft,  was  pTotcfted  hy  the  homeward  C  ^^^  P. 
policy,  at  15  guineas  percent. — ^Lord  J&wjj<?i»  rcfufcd  the  evi- 
dence, both  of  the  homeward  policy,  and  of  this  fuppofed  ofage 
(which  he  had  on  a  former  occafion  admitted  againft  his  own 
opinion,  and  on  which  a  new  trial  had  been  granted),  to  qualify 
the  £lear  and  unequivocal  language  of  the  policy,  which  covered 
the  riik,  tiU  the  goods  were  landed.  That  if,  in  landings  any  an* 
necefiary  delay  had  been  ufed,  that  might  amount  to  fomething 
in  the  nature  of  a  deviation,  fo  as  to  difcharge  the  infurer ;  but 
that  did  not  appear  to  be  the  cafe  in  the  prefent  inftance. 

But  though  an  actual  deviation  from  the  voyage  infured  is 
thus  fatal  to  the  contrad  of  infurance ;  yet  a  deviation  merely 
intended,  but  never  carried  into  efied,  is  confidered  as  no  devi« 
ation,  and   the  infurer  continues  liaUe.    This  has  been  fre- 
quently fo  decided.    Thus  in  the  Cafe  of  an  infurance  from  Ca»  Foiler  vi 
rolina  to  Li/bon,  and  at  and  from  thence  to  Brfftols  it  appeared,  J^sriTiiAg. 
that  the  captain  had  taken  in  fait,  which  he  was  to  deliver  at 
Falmouth  before  he  went  to  Briftol ;  but  the  (hip  was  taken  in 
the  dice£l  road  to  both,  and  before  (he  came  to  the  point,  where 
(he  would  have  turned  off  to  Falmouth.    It  was  held,  that  the  urd  Chief 
infurer  was  liable  j  for  it  is  but  an  intention  to  deviate^  and  that  J«*««*^^ 
was  held  not  fufficient  to  difcharge  the  underwriter* 

In  the  cafe  of  Carter  v.  the  Royal  Exchange  Aflurance  Com-  sSfra«is4f . 
pany,  where  the  infurance  was  from  Honduras  to  London^  and  a 
confignment  to  Amfterdam :  a  lofs  happened  before  (he  came  to 
the  .dividing  point  between  the  two  voyagesi  for  which  the  in- 
farers  were  held  liable  to  pay. 

The  do£lrine  laid  down  in  thefe  cafes  has  fince  been  frequently 
recognized  in  fubfequent  dccifions,  and  particularly  bf  Lord 
Mansfield  in  the  cafe  of  Thellujfon  v.  Ferguffon^  which  will  b^  fully  Dm|.  361. 
reported  in  the  next  chapter.  The  infurance  was  from  Guada^ 
loufe  to  Havre,  and  by  the  depofitions  it  appeared  that  the  (hip 
failed  for  Havre,  and  was  always  intended  for  Havre t  but  was 
direiQed  to  keep  in  the  courfe  of  Brejl  for  fafety.  One  of  the 
grounds  of  defence  was,  that  the  (hip  never  failed  from  Guada* 
loupe  to  Havre,  but  on  a  voyage  from  Guadaloupe  to  Br^.  Lord 
Mansfield,  in  anfwer,  faid,  **  the  voyage  to  Br^  was^  at  moft, 
but  an  intended  deviatiok^  not  cairied  into  effect***         ^ 

if» 
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If,  howerer,  it  can  be  made  appear  by  evideiice>  that  it  never 
wa«  intended  nor  came  within  ^e  contemplation  of  t}ie  parties 
to  fail  upon  the  Toyage  infured  $  if  all  the  fliip's  papers  and  do* 
cuments  be  made  out  for  a  different  place  from  Chat  defcribed  in 
the  policy,  the  infurer  is  difcbarged  from  all  degree  of  refponC- 
bUity,  even  though  the  I0&  Ihould  happen  before  the  dividing 
point  of  the  two  vogages.  This  diflindion  was  very  properly 
taken  by  the  court  of  King's  Bengh,  in  a  modem  cafe :  and 
by  that  diftin£lion  they  admitted  the  general  doQrine,  with 
rcfped  to  the  intention  to  deviatCi  in  its  fulleft  extent. 

rBSfirti*  '^^^  ^*P  ^^'^y  •*^'"8  infured  «  at  and  from  Marjlamd  to 
DvMgi.  16.  CaJiZf**  was  taken  in  Chefapioki  Bay,  in  the  way  to  Europe* 
Upon  this  the  infured  brought  this  adiioh  againft  the  defendant, 
one  of  the  underwriters  on  the  policy.  The  trial  came  on  at 
Gutldball  before  Lord  MamJUld,  when  a  verdidl  was  found  for 
the  defendant.  A  new  trial  being  moved  for,  the  material  fads 
of  the  cafe  appear  (o  be  as  follows:— The  (hip  was  cleared 
from  Maryland  to  FaltMutb,  and  a  bond  given  that  all  the  enit* 
meratid  goods  (bould  be  landed  ia  Britain^  and  all  the  other 
goods  in  the  Britijb  dominions*  An  affidavit  of  the  owner 
ftated  that  the  veflel  was  bound  for  Falmouth.  The  bills  of 
lading  were,  «  To  Fahnoutb  and  a  market  :**  and  there  was  no 
evidence  whatever  that  flie  was  deftined  for  Cadiz.  The  place 
where  (he  was  taken  was  in  the  courfe  from  Marconi  both  to 
Catta  and  Falmouthf  before  the  dividing  point.  Many  drcum- 
dances  led  to  a  fufptcion  that  (he  was,  in  truth,  neither  de(igiied 
for  Fmlmoutb  nor  Cadisy  but  for  tfie  port  of  Bg/lpn^  to  fupply  the 
jtmerican  army  1  but  there  was  not  fufficient  direA  evidence  of 
that  fa£t. — At  the  trial,  Lord  Manrfuld  told  the  jury,  that  if 
they  thought  the  voyage  intended  was  to  Gn£s,  they  muft  find 
for  the  plaintiff.  If  on  the  contrary,  they  (houU  think  there 
was  no  defign  of  going  to  Cadiz,  they  muft  find  for  the  defendant. 
It  alfo  appeared  in  evidence,  that  the  premium  to  infure  n 
Toyage  from  Maryland  to  Falmouth,  and  from  thence  to  Cadix, 
would  haye  greatly  exceeded  what  was  paid  in  this  cafe.  Upon 
the  motion  for  a  new  trial  being  argued,  the  counfel  for  the 
plabtiff  cited  the  two  cafes  above  (Uted  from  Strang/s  Reports. 

Lord  Mansfiild^^^^^  The  policy,  on  the  face  of  it,  is  from 
Maryland  to  Cadh,  and  therefore  purports  to  be  a  Hxtfk  voyage 

to 
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l»  Cmlk.    AH  cMtnG^  cl  iofunncc  mail  he  kmM  09  tnilli,  0  h  a  r, 

iB4  the  |io|icif«  fnimed  siiccordiiigly.    When  the  infvred  mteodi  ^^^^ 

>  dcvUtioo  fiwi  the  d\rtSt  voyage,  it  11  always  provided  (qt^  wd 

the  indemnkation  adapted  to  it.    There  mver  was  a  man  fa 

fooUfli  a$  to  ioread  a  deviatioa  from  the  voyage  defcribedj  when 

the  iDfuranee  U  made,  hfcaufe  tbar  would  bo  paying  without  to 

inde«inifi<M)e9<    Oeviatiooa  from  the  voyage  iofoied  aiife  freai 

efCer*tboughti»  efterwiatered^  after-teBaptatton  i  and  the  party, 

who  aQoaUy  deviatca  from  the  voyage  defcribed,  moans  to  giro 

vp  his  polieyt    But  a  deviation  merely  intended,  bat  nevei'  caiv 

yied  into  effe{|,  i$  as  no  deviation.    In  all  the  caCes  of  that  fortf 

the  Unmmts  #  jmm  and  ad  quern,  were  certain  and  the  ianet 

Here,  Was  the  voyage  ever  intended  for  Cadiz  ?     There  is  not 

fufficient  evidence  of  the  dr Ggn  to  go  to  BoftWf  for  the  court  to 

go  upon.    Bet  fome  of  the  papers  fay  to  Falmoutb  and  a  market : 

fbme  to  Fdmeuih  only.    None  mention   Cadh,  nor  wa^  there 

anf  perfon  in  the  (hip,  who  ever  heard  of  any  intention  to 

go  to  that  port.     A  marhit  is  not  fynonimous  to  Cadiz :  that 

exprei&on  might  have  meant  NapUs,  Leghorn^  or  England.    No 

nun,  upon  the  inft rations,  would  have  thought  of  getting  the 

poKey  filled  up  to  Cadim.    In  (hort,  that  was  never  the  voyage 

intended,  and  confcquently  is  not  what  the  underwriters  meant 

minfure." 

Mr.  Juftice  BuUmr**^^  I  am  of  the  fame  opinion.  I  bdieve 
the  law  to  be  according  to  the  authorities  mentioned  on  the  part 
of  die  plaintiff:  but  it  does  not  apply  here.  This  is  a  queftion 
of  fa£k.  There  cannot  be  a  deviation  from  that,  which  never 
entiled.  The  weight  of  the  evidence  is,  that  the  voyage  was 
never  defigned  for  Cadiz/*  ^ 

Mr.  Juftice  WUliS  and  Mr.  Juftice  AJbhurfi  concurring  in  the 
opinion  delivered  by  Lord  Mansfield  and  Mr-  Juftice  Butter^  the 
rule  for  a  new  trial  wat  difcnarged. 
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In  a  ftill  later  cafe  the  fame  doArine  was  advanced  %  namely, 
that  if  a  (hip  be  infured  from  a  day  certain  from  A.  to  ^.,  and  digiLiit 
liefote  the  day  (ail  on  a  diflerent  voyage  from- that  infured,  the  •i*<>n^ 
nffured  cannpt  recover  1  even  though  the  (hip  afterwards  fall  into 
the  courfe  of  the  voyage  infiired,  and  be  loit  afi(er  the  day  on 
which  the  policy  was  to  hare  attached. 
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c  H  A  F.  Since  tbe  fecond  edition  of  this  work  was  publiibedi  die  cafei 
JVeoldridge  ▼,  Boydell,  and  Way  ▼.  ModigHani,  have  again  come  • 
under  difcuffion  in  the  court  of  Common  Pleas  $  and  it  has  been 
held  by  the  four  judges  of  that  court,  one  of  whom  fat  in  the 
comrt  of  King^s  Bench  when  the  two  cafe9  juft  reported  were 
decided,  that  where  the  termini  of  the  intended  voyage  continue 
the  fame  as  thofe  defcribed  in  the  policy,  an  intention  to  go  to 
an  intermediate  port,  though  that  intention  fliould  be  formed 
previous  to  the  (hip's  failing,  will  not  vitiate  the  infurance  till 

Kewleyv.     u^ual  deviation.    The  cafe  has  already  been  quoted  for  anodier 

^Mk.  fi? .  P'^'T^f^  J  *"<•  the  fafts  as  to  this  point  are  fliortly  thcfe.  The 
fb  343*  s«e  infurance  was  at  and  from  Grenadu  to  LivefpoiJ ;  the  fliip  failed 
^***  from  Grenada^  hound  for  Liverpool^  but  with  a  Ae6gn  formed  te* 
fore  tbe  commencement  of  the  voyage^  as  appeared  by  the  clearances  • 
and  was  adflEiitted  on  all  fides,  to  touch  at  Corif  in  her  ^vaj  U 
Liverpool^  but  was  totally  loft  before  (he  arrived  at  the  divicUng 
point.  In  the  courfe  of  the  argument  a  cafe  of  Statt  v.  Faughun^ 
was  mentioned,  as  having  been  tried  before  Lord  Kenpn^  at  the 
fittings  at  Guildhall f  after  Hilary  Term  1 794,  in  which  his  Lord- 
fliip  nonfuited  the  plaintiff/ in  an  a£iion  on  a  policy  on  this  very 
fhip,  being  of  opinion  that  the  cafe  felfvithin  thofe  of  Wool^ 
dridge  v.  Boydell,  and  Way  v.  Modigliam^  and  that  there  was  no 
inception  of  the  voyage  infured.  The  court  of  Common  PleaiSf 
however,  having  taken  time  to  deliberate  upon  this  cafe  of  Kewley 
v^  Ryanj  ddivered  their  opinion  as  to  the  3d  queftion,  that  where 
tht  termini  of  the  intended  voyage  ^ere  really  the  fame  as  thofe 
defcribed  in  the  policy,  it  was  to  be  conlidcred  as  the  fame 
voyage,  and  a  dcfign  to  deviate,  not  efieded,  would  not  vitiate 
the  policy.  That  in  Wooldridge  v.  Boydell^  it  appeared  there 
was  no  intention  that  the  ihip  (hould  go  to  Cadiz  at  allf  which 
was  mentioned  in  the  policy  as  her  port  of  delivery  5  and  in 
Way  V.  Modigliani  there  was  an  aAual  'deviation,,  by  the  (hip 
going  to  fi(h  on  the  banks  of  Ne^vfoundland :  thofe  cafes  there- 
fore were  .wholly  different  from  the  prcfcnt,  for  here  the  (hip 
was  really  bound  to  Liverpool^  though  there  were  alfo  clearances 
for  Cork  {a).  ' 

[a)  See  tbe  cafe  of  Afiddlewwdr.  SUket,  7  Term  Rep.  i5±.  «her«  the  fevenl  cafei 
imtnedirely  preceding  on  tHe  dif^inCtion  between  tevUtioift  intended,  bot  00c  carried 
inou  «fied»  Mid  non-iooeptJoa  uf  tbe  voyage  Ufufeiii  are  nwtk  cmfidertd. 

From 
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From  the  propoGtion  juft  eftabliflied,  namely,  that  a  mete  chap. 
intention  to  deviate  will  not  vacate  the  policy,  it  follows  as  an      ^^^^ 
immediate  confeqaence,  that  whatever  damage  is  fuftained  be- 
fore a£ittal  deviation,  .will  fall  upon  the  underwriters. 

Thus  it  was  held  by  Lord  Chief  Juftice  Holt^  who  faid,  that  ^^^^  ^ 

if  a  policy  of  infurance  be  made  to  begin  from  the  departure  of  Yoaof, 

the  (hip  from  England  until,  fJc,  and  after  the  departure  a  da-  S40.2  SaSb 

mage  happens,  ifc*  and  then  the  (hip  diviattsf  though  the  policy  4H*  ^-C. 
is  difcharged  from  the  time  of  the  deviation  ,  yet  for  the  damages 
fuftained  before  the  deviattion,  the  infuiers  fliall  make  fatxsfac- 
tion  to  the  infured. 

Sobje£l  to  the  rules  ahready  advanced,  deviation  or  not  is  a  Dm^,  7S7. 
queftion  of  hSt^  to  be  decided  according  to  the  eircumftances 
of  the  cafe. 

In  cafes  of  deviation,  the  premium  is  not  to  be  returned  i  ^^^  ^^ 
becaufe  the  rifle  being  commenced,  the  undenwriter  is  entitled  €.19. 
toretaunit. 

Ixi  the  cafe  of  Hogg  v.  Horner,  above  quoted.  Lord  Kenyon  ^. 
being  of  opinion  that  the  fhip  had  deviated,  it  was  infifted  for  p,  39^^' 
the  plaintiff,  that  as  the  intention  to  go  to  Faro  (the  going  to . 
which  place  was  the  deviation  rtlied  on  by  the  defendant)  had 
exifted  prior  to  the  failing,  it  was  a  non-inception  of  the  voyage 
infured,  and  he  bad  a  right  to  the  return  of  premium.    Lord 
Kenyon^  however,  was  of  opinion  that  thete  was  an  incepti(m  of 
the  rilk  at,  and  the  contra^  was  entire,  confequently  there 
could  be  no  return  of  premium.    But  of  this,  more  will  be  faid 
in  a  fubfequcnt  chapter. 


(  *"  ) 
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Of  Non-Compliance  ynth  Warranties* 


c 

xvni 


HAP.  TN  thf  two  preceding  charters  we  have  fcen  the  eSed,  whidk 
^^^^'*  the  non-obfenraace  of  implied  conditiods  has  upon  the  con- 
tn€t  of  infurance  s  we  fhali  now  proceed  to  confidcr  the  natsre 
of  warranties  ;  their  various  kinds }  and  how  far  they  oiuft  be 
complied  with  on  the  part  of  the  infttrcd»  in  order  to  render 

iTknnttp.  iiie  contra£^  binding  between  the  parties.  A  warranty  in  a  po- 
licy of  infurance  is  a  condition  or  a  contingepcy,  that  a  certain 
thing  (hall  be  done  or  happen,  and  unlefs  that  is  performed, 
there  is  no  valid  contrad.  It  is  per(e£liy  immaterial  for  what 
view  the  warranty  ii  introduced  ;  or  whether  the  party  had  any 
view  at  all :  but  being  once  inferted,  it  becomes  a  binding  con^ 
dition  on  the  infured  :  and  unlefs  he  can  (hew  that  he  has  lite- 
rally fulfilled  it|  or  that  it  was  performed^  the  contra^i  is  the 

^^'^  »fc  famcj  as  if  it  had  never  exifted.  We  have  already  fcen  that 
-  the  breach  of  an  implied  condition  is  fufficient  to  avoid  the  po- 
licy ^  i  firtwri^  therefore,  the  eSed  muft  be  the  fame,  where 
the  condition  is  exprefs,  and  not  liable  to  mifreprefentation  or 
error,  becaufe  it  makes  a  part  of  the  written  contra£L  To  fay 
that  the  underwriter  (hould  anfwer  for  a  lofs,  notwithftanding 
the  other  party  has  failed  in  his  engagements^  would  be  to  make 
a  different  rule  in  this  fpecies  of  contrail,  from  that  which  fub- 
Cfts  in  every  other ;  although  this  of  all  other  centralis  depends 
mo(l  upon  the  ftridefl  attention  to  the  pureft  rulesof  equity  and 
good  faith.  Indeed  the  obligation  to  a  ftrid  performance  of  all 
promifes  and  conditions  in  every  fpecies  of  CQntra£^,  may  be  de- 
duced, as  has  been  truly  obferved  by  an  elegant  moral  writert 

Paiet's        from  the  neceffity  of  fuch  a  conduA  to  the  well-being,  or  the 

Moft  PhiL  '  exiftence  of  human  fociety. 

We  have  faid  that  a  warranty  muft  be  ftriftly  and  literally  per* 
formed  i  and  therefore  whether  the  thing,  warranted  to  be  done^ 
be  or  be  not  eflential  to  the  fccurity  of  the  fhip  \  or  whether  the 

lolii 
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lofs  do  or  do  not  bappeiii  on  account  of  the  breach  of  the  war-  ^i^^^j*** 
ranty,  (till  the  infured  has  no  remedy;  becaufe  he  himfelf  has  not.  «.^  m^  ■■  *,^ 
performed  his  part  of  the  contraft,  and  if  be  did  not  mean  to 
perform  I  he  ought  not  to  have  bound  hiiifelf  by  fuch  a  condition. 
And  though  the  condition  broken  be  not,  perhaps,  a  material 
onCt  yet  the  juftice  of  the  law  is  evident  from  this  confideration: 
that  it  is  abfolurely  neceflary  to  have  one  rule  of  deciGon  \  and 
that  it  is  much  better  to  fay,  l9iat  warranties  (hall  in  all  cafes 
be  ftridlly  complied  with,  than  to  leave  it  in  the  breaft  of  a 
judge  or  jury  to  fay,  that,  in  one  cafe  it  (hall,  and  another  it  (halt 
not.     The  very  meaning  of  a  warranty  is  to  preclude  ail  en« 
quiries  into  the  materiality,  or  tht  fubftantial  performance  of  it :  r  Teri» 
and  although  fometimes  partial  inconveniences  may  arife  from  ^'P- '  34^* 
fuch  a  rule;  yet  upon  the  whole,  it  will  certainly  produce  public  PotbierTiw 
falutary  effefts.    The  infured  is  bound  not  to  draw  the  under-  J"^(J"'*^ 
writer  into  errori  by  falfe  declarations  refpeding  thofe  things,  ranee, 
about  which  the  contra£l  is  made.     Debet  prs^are  rem  it  a  ejfe  P*'^^* 
ut  affirmavit. 

But  as  a  warranty  mud  be  ftriflly  complied  with  in  favour  of 
the  underwriter,  and  againft  the  infured,  equal  ju(liccdemands» 
and  the  true  meaning  of  the  contra^i  of  infurance  requires,  that 
if  a  ftriA  and  literal  compliance^wirh  the  warranty  will  fupport 
the  demand  of  the' infured,  the  decifion  ought  to  be  in  his  fa« 
vouTy  efpecially  when  by  fuch  a  deci(k>n  all  the  words  in  the 
policy  will  have  their  full  operation. 

In  an  a£iion  on  a  poficy  on  goods,  dated  ^^th  December  1 784,  Biackhmii 
bfl  or  mi  hft^  warranted  well  this  gth  day  of  December  1 784  ;  it  ^'Tcrm'  * 
appeared,  that  the  warranty  was  at  the  foot  of  the  policy  ;  that  ^cp*  3^ 
the  policy  was  underwritten  between  the   hours  of  one  and 
three  in  the  afternoon  of  the  9th  December ;  that  the  (hip  was 
well  at  fix  o'clock  in  the  morning,  but  was  loft  at  eight  o'clock 
the  fame  morning. 

Upon  amotion  to  fet  afide  a  nonfuit,  which  had  beenentered^ 
Lord  Kenym  Chief  Juftice,  AJhhurJi^  Butler^  and  Grtfe^  Juftices, 
were  clearly  of  opinion)  that  the  warranty  was  fufficiently  com* 
plied  witht  if  the  (hip  were  well  at  any  time  that  day  ;  that  the 
nature  of  a  warranty  goes  to  determine  the  queftion  ;  for  as  it 
is  a  matttr  of  indiflFerence  whether  the  thing  warranted  be,  or 
ke  not  materia^  and  yet  muft  be  literally  complied  with ;  ftill  if 

6  it 
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CHAP,   it  be  complied  witli,  that  is  enough  :  that  there  was  good  rea- 
xvin.     f^jj  f^j.  infgyting  thcfe  words,  becaufe  they  protcfled  the  under- 
writer from  lofles  before  that  day,  to  which  he  would  otherwife 
have  been  liable,  as  the. policy  wa»  on  fhe  goods  from  the  ladings 
and  thus  too,  the  words  lojl  mr  not  loft  have  alfo  their  operation. 

This  being  the  cafe,  it  follows  as  a  ncceiTary  confequence, 
that  it  is  very  immaterial  to  what  caufe  the  non-compliance  is  to 
be  attributed  ;  for  if  the  fad  be,  tliat  the  warranty  was  not  com« 
-  plied  with,  though  perhaps  for  the  beft  rejfons,  the  policy  has 
no  effcft*  The  contingency  has  not  happened  ;  and  therefore 
the  party  interefted  has  a  right  to  fay^  that  there  is  no  contraft 
between  them.  Upon  this  account  it  is,  that  if  a  ihip'be  war« 
rantad  to  fail  on  or  before  the  i  ft  oiAuguft^  and  (lie  be  prevented 
by  any  accident  from-failing  till  the  ad  of  Auguft^  as  by  the  fud* 
den  want  of  any  neceiTary  repair,  or  by  the  appearance  of  an 
enemy  at  the  mouth  of  the  port*  the  captain  would  do  right  not 
to  fail :  but  there  would  be  an  end  of  the  policy. 

In  this  ftriA  and  literal  compliance  with  the  terms  of  a  war- 
ranty confids  the  difference  between  a  warranty  and  a  repre- 
fentation. 


Vide  mte, 
c.  lO. 


Ptwfon  V. 
Watfon, 
Cowp.  7S7. 


So  Ciid  bj 
all  Che 
Judgci,  in 
the  «afe  of 
Lothian  v. 
Hendertbn, 
lioufe  of 
Lordfy  3 
Bof  &  Poll. 
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Of  this  didindion  fomething  was  faid  in  a  preceding  chap* 
tcr :  it  is  fuflicient  now  to  obferve,  that  a  warranty,  as  part  of 
the  agreement,  and  a  condition  on  which  it  was  made,  mud  bt 
JlriSlly  complied  with,  whereas  a  reprefentation  need  only  be 
performed  mfubftancc.  In  awatranty,  the  per fon  making  it 
takes  the  riikof  its.truth  or  falfehood  upon  hitnfelf :  in  a  repre- 
fentation^ if  the  infured  aflert  that  to  be  true,  which  he  either 
knows  to  be  falfe,  or  about  which  he  knows  nothing,  the  policy 
is  void  on  account  of  frauJ.  But  a  reprefentation,  made  without 
fraud,  if  not  falfe  in  a  material  point,  or  if  it  be  fubflantiallj^ 
though  not  literally  fulfilled,  does  not  vitiate  the  policy. 

But  as  reprefentations  were  very  often  made  in  writing,  by 
way  of  ^ndrudions  for  efFe£ling  a  policy^  it  became  neceflary 
to  fpecify,  what  written  declarations  ihould  be  deemed  warran- 
ties, and  what  reprefentations.  It  was,  therefore,  by  feveral  de- 
cifions  of  the  courts,  held  to  be  law,  that  in  order  to  male  vfrii^ 
ten  inflruBtons  valid  and  binding  as  a  warranty^  they  muft  appear 
on  the' face  of  the  inftrument  itfelf^  by  which  the  contraQ  ofinfuramt 
is  etfeSei. 

This 
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This  was  declared  by  Lo»d  Matts^eld  in  a  very  particular  C  ^  a  r^ 

manner  in  anfwer  to  a  queftion  put  to  hioi  by  Mr.  Davenport  at  /    ^  ^^'m 

the  deHre  of  the  underwriters,  after  he  had  delivered  the  opi-  P^wfon  v. 

nion  of  the  court  upon  a  queftion  on  a  rcprefentatton^  CowpfTjc^ 

Even  though  a  written  paper  be  wrapt  up  in  thepolicj^  when  it 
is  brought  to  the  underwriters  to  fulfcribe,  and  ibewn  to  them 
at  that  time  }  or  even  though  it  be  nvafered  to  tl>t policy,  at  the 
time  of  fubfcYibing  ;  dill  it  is  not  in  either  cafe  a  warranty,  or 
to  be  conGdered  as  part  of  the  policy  itfelf,  but  only  as  a  repre- 
fentation.  Both  thefe  inilances  have  occurred  in  caufes  before 
Lord  Mansfield* 

In  an  a£lion  on  a  policy  of  infuran.ce^  the  counfel  for  xhe  jdc-  9mVon9. 
fendant  offered  to  produce  wunefles  to  prove,  that  a  written  .me-  »*GaUd^ 
morandum  inclofedwas  always  confidered  as  part  of  the  policy •- ^**^  Tiin, 
But  Lord  Mansfield  faid,  it  was^  a  mere  queftion  of  law,  and  277^'  * 
Would  not  hear  the  evidence  5  but  decided  that  a  written  paper  ?,°"*nft- 
did  not  become  a  ftri£^  warranty,  by  being  folded  up  in  the  i>ous. 
policy. 

In  the  other  cafe  it  appeared,  that  at  the  time  when  the  in*  ^JJ**  f* 
furer$  underwrote  the  policy,  1  (lip  of  paper  was  wafered  to  it^  Guildhall 
defcribing  the  flat^  of  the  fliip  as  to. repairs  and  ffrength,  and  \^L^^^^ 
alfo  mentioning  feveral  pai:ticularsof  her  intended  voyage,  which  pou^Kp* 
particulars  in  the  event  had  not  been  complied  with.     Lord  in'tfaeai^Ufr 
Mansfield  ruled,  that  this  was  only  a  ceprefentation  ;  and  if  the 
jury  (liould  think  there  was  no  fr^ud  intended,  and  that  the 
variance  between  the  intended  voyage,  as  defcribed  in  the  flip 
of  pap-'r,  and  the  a£lual  voyage  asperformed,  did  not  tend  to  in^ 
creafe  the  ri(k  o&the  underwriters,  he  dire£ted  them  to  find  for 
the  plaintiiF,  which  they  accordingly  did.     This  verdid  was  af* 

terwards  fet  afide  upoh  another  ground  (tr). 

* 
It  being  thus  fettled,  that  a  warranty  muft  appear  on  the  face 

of  the  inftrument,  it  ftitl  became  a  queftion,  whether  a  warranty, 
written  in  the  margin  of  the  policy,  was  to  be  confidered  equally 
binding,  and  fubje^k  to  the  fame  ftrid  rule  of  conftmAionj  a» 
if  inferted  ia  the  body  of  the  policy  itfelf.    This  point  came  uti* 

{a)  Bat  if  i^licy  of  infarancc  rtftr  tocertam  ptiatcd  propofahy  thepippofalt  wi^ 
be  eo^fid^e4  at  p»rt  of  the  policy.    If^rjlty  v.  ir«W,  i^  «rrer,  6  Term  Aep.  710.  ^ 
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der  llie  coofidct attoo  of  the  court  in  tbe  cafe  of  Btan  and  Stupari, 
ia  which  the  material  qoeftioa  was.  Whether^  fiippofing  it  to  be 
a  warranty,  hy  were  included  under  the  woti  feamtn  ?  That 
cafe,  as  far  as  it  is  material  to  our  prefent  euquirji  was  as 
follows : 

The  plaintiff  infur^d  the^litp  called  the  Martha^  at  and  from 
LonJm  to  Nivf  /Vri/  the  voyage  to  commence  ftom  a  day  fpe  • 
cified }  and  in  the  margin  6i  the  policy  were  written  thcfe 
wordsy  *<  £ight  nine  pounders  with  clofe  quarters,  fix  fix  poun- 
^<  ders  on  her  upper  decks  \  thirty  feamen  befides  paflcngers.*' 

Upon  a  motion  for  a  new  trial  in  this  cafe.  Lord  MarufitU 
faid,  there  is  no  doubt  but  this  is  a  warranty.  Its  being  written 
on  the  margin  makes  no  difference*  Being  a  warranty,  there  is' 
no  doubt  out  that  the  underwriters  would  not  be  liable  if  it 
were  not  complied  with ,  becaufe  it  is  a  condition  on  which  the 
contract  is  founded* 

Kenvon  v.  In  an  a£lion  on  a  policy  of  infiirance,  it  appeared  that  the 
m' h' V  following  words  were  written  tranfverfely  on  the  margin  of  tbe 
1779.  policy:  **  In  port  aoth  July^  1776***    In  f^ift,  the  (hip  had 

ISv)  '**  '"^^^  ^^  *^*  ^  ^'^^*    '^^  queftion  Was,  Whether  this  mar- 
ginal note  was  a  warranty  or  a  reprcfentation  ? 


Lord  Marufield.^^*  The  queftion  is.  Whether  the  (hip's  bo» 
ing  in  port  on  the  20th  is  part  of  the  condition  of  the  inftru* 
ment  ?  Wlien  it  is  on  the  face  of  the  tnfirument,  it  is  a  part 
of  the  policy  y  fo  that  here,  if  the  (hip  was.  not  in  port,  it  is  no- 
contract.  As  to  its  being  only  in  the  margin,  that  makes  no 
difierence  :  it  is  ail  part  of  the  contrail  when  ;t  is  once  figned. 
And  though  tbe  difference  of  two  days  may  not  make  any  ma- 
terial difference  in  the  riik,  yet  as  the  coaditioa  has  not  beM 
complied  with,  the  UUder writer  is  notliable." 

The  pvopriety  of  thefe  decifions  has  never  been  qoeftioned, 
and  tbe  rule  has  4)een.coHftantly  and  tacitly  acquiefced  in  from 
the  time  m  wUch  thefe  cafes  were  determined  till  the  year 
1786,  when,  notwithftanding  the  uniformity  of  the  determina- 
lions  upon  the  fubje£l,  it  once  more  became  an  obje^  of  dif- 
cuffion. 


Ft 
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It  came  before  the  coart  upon  a  fpeclal  TetdlQ  :  U  wa«  an  ac-  *  H.  A  fc 
tion  of  affumpfit  brought  by  the  plaintiff  fan  underwriter)  againft  .     ^*^  ^ 
the  defendant)  to  recover  back  the  amount  of  a  lofs  which  he  peHfthn 
had  paid  upon  a  polity  of  infurance.    The  defendant  pleaded  ^-^^^ 
the  general  iffue.    The  caufc  came  on  to  be  tried  before  Mr.  Re^^  34> 
Juflice  Bulkr^  at  Guildbali^  wlien  the  jury  found  a  ipecial  vcr- 
di£l,  ftating : 

That  the  defendant  on  the  i4th'of  June  1779,  garc  to  his  in- 
furance  broker  in(lru£lions,in  writing,  to.caufe  an  tnfurance  to 
be  made  on  a  certain  veflcl,  called  the  Juno.    ( Then  the  in* 
ftru£lions  are  fet  out  in  the  vtrdifV,  iigncd  by  the  defendant*} 
The  verdifl  then  dates  that  the  broker^  in  coufequence  of  fuch 
inftruflions,  on  the  faid  14th  of  June  i779>  did  caufe  a  policf 
of  infurance  to  be  made  on  the  ^«ii«,  upon  goods  and  merchan- 
dizes laden  on  board,  and  alfo  on  the  (hip,  at  and. from  Africa^ 
to  her  port  or  ports  of  difcharge-  in  the  Britljb  Wejl  Indies,  at 
and  after  the  rate  of  isLper  cent.    The  verdict,  after  recititig 
two  memoranduths,  not  material,  then  proceeded  to  ftate,  that  in 
ike  margin  of  the  fnid  policy  ivere  written  the  words  and  figures fil'^ 
lowing:  ^  Sailed  from  Liverpool  with  14  Gx*pounderS|  fvirelSf 
<<  fmail-arma,  and   50  hands  or  upwards;  copper   (heathed^^ 
That  the  plaintiff  underwrote  the  policy  for  200/.  at  a  premium 
of  3.1/.  10/.    That  the  Juno  failed  from  Liverpool  on  the  13th  of 
O3oier  1778,  having  then  only  46  hands  on  board  her^  and  ar- 
rived at  Beaumaris^  in  the  Ifl^  of  Anglefea^  in  fix  hours  after  her 
faiKng  from  Liverpool^  with  the  pilot  from  Liverpool  on  board 
her,  who  did  pilot  her  to  Beaumaris^  on  her  faid  voyage ;  and 
that  at  Beaumaris  the  Juno  took  in  fix  hands  more,  and  thea 
had,  and  during  the  faid  voyage,  until  the  capture  thereof,  con- 
tinued to  have  52  hands  on  board  her.     That  the  faid  ihip  in 
the  voyage  from  Liverpool  to  Beaumaris^  until   and  when  (he 
took  in  the  And  fix  additional  hands,  was  equally  fafe,  as  tf  fiie 
had  had  f  o  hands  on  board  her  for  that  part  of  the  voyage.  The 
verdiA  then  ftates,  that  the  defendant  was  interefted,  and  that 
the  (hip  was  captured  :  that  on  receiving  an  account  of  the  lofs 
of  the  veffel,  the  plaintiff  paid  to  the  defendant  the  fum  of  200/. 
not  having  then  had    any  notice  that  the  faid  fliip  had  only  46 
hands  on  boitfd  heir  when*  (he  failed  from  Liverpod^ 

For  the  defendant  it  was  faid,  that  this  reprefentalion  bad  no 
reUti  n  to  the  voyage  infured  \  for  that  was  at  and  from  Jifrica. 
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CHAP.  &c.  whereas  thb  is  merdy  an  account  of  the  ftate  of  the  fiilp 
t .  at  L'lvirpoeL 

Lord  Mansfield.--*^  There  is  a  material  diftinAion  between  a 
wananty'and  a  reprefentation.  A  reprefcntatioiv  may  be  ^^/ir- 
taify  znd  fub/tantiaiiy  anfwercd  ;  but  a  warranty  muft  hcjriflly 
C6mpHed  with.  Suppofing  a  warranty  to  fail  on  the  id  of 
jiugufl^  and  the  (hip  did  not  fall  till  the  ad,  the  warranty  would 
not  be  complied  with.  A  warifanty  in  a  policy  of  aiTurance,  is 
a  condition  or  a  contingency^  and  unlefs  that  is  performed  there 
13  no  contraf).  It  is.perfcdily  immaterial,  for  what  purpofe 
a  warranty  is  introduced  \  but  being  infcrtcd,  the  contia£l  does 
not  eiift  Utilefs  it  is  literally  complic*d  with.  Now  in  the  pre* 
fent  cafe,  the  condition  was,  the  failing  of  the  (hip  with  a  cer- 
-fain  number  of  men,  which  not  being  complied  with,  the  policjr 
is  of  no  effeci/' 
* 

Mr.  Juflicc  JJbhurfl. — "  The  very  meaning  of  a  warranty  is 
to  preclude  all  que  (lions  whether  it  has  bten  fubflantlallj  complied 
^'iih  :  it  muft  be  literally  fo." 

Mr.  Juftice  Buller.^^^*  It  is  impoflible  to  divide  the  words 
written  in  the  margin,  in  the  manner  which  has  been  attempted 
at  the  bar  ;  that  that  part  which  relates  to  the  copper  fheathing 
fiiould  be  a  warranty,  and  not  the  remaining  part.  Bat  the 
whole  forms  one  entire  contrad,  and  muft  be  complied  with 
throughout/'  Judgment  for  the  plaintiff.  A  writ  of  error  was 
brought  in  the  Exchequer- chamber  upon  this  judgment,  whicbi 
aftef  two  arguments,  was  affirmed  by  the  unanimous  opinion 
of  the  eight  judges,  compoGng  that  court.  Michaelmas  Term 
J787,  2b  Geo.  3. 

Having  ftatrd  thofe  rules,  which  apply  to  warranties  in  ge- 
neral, it  will  now  be  proper  to  coniider  the  fcveral  kinds  of 
warranties,  and  thofe  principles  which  arc  peculiar  to  each 
fpecies,  confirmed  by  deciCons  of  the  courts.  It  would  be  end- 
lefs  tor  enumerate  th*^  various  warranties  that  are  to  be  found  in 
policies :  becaufe  they  muft  frequently,  and  for  the  moft  part 
^o  depend  upon  the  particular  circumftances  of  each  cafe  ;  fucb 
a#  ihe  number  of  jncBj  of  gunsj  being  copper  ibeatbedj  {5V. 

But 
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0ut  thofe  which  moft  frequently  occur  in  our  books  of  reports,  ^-  H  a  r. 
and  4ipon  which  the  greattft  qucftions  have  atifen,  may  be  re-  r^-']* 
duced  to  three  cl  jfles  :  Warranty  9s  to  the  nme  of  failing;  war- 
ranty as  to  convoy ;  and  warranty  of  neutrality.  Of  each  of 
thcfe  we  (hall  treat ;  obfcrving  in  the  firfl  place,  that  thofc  rules 
which  arc  applicable  to  warranty  in  general,  muft  neceflarily  alfo" 
apply  to  each  of  thef(?  individually. 

.ift,  As  to  the  time  of  failing.     In  moft  voyages,  the  time  at  J*^^"*!? 
which  they  are  to  commence  is  a  material  circumftance ;  becaufc 
in  every  country  there  are  fome  feafons  when  navigation  is  much 
more    dangerous   than  at  others,  owing   to  periodical  winds^ 
monfoons  and   various  other  caufes.     Indeed,  we  have  feen,  Kenjonr, 
that  a    man  having  once  warranted  to  fail  on  a  particular  day,  J^"^^»  . 
whether  the  rifk  be,  in  fa6l,  materially    altered  or  not  by  a 
bresch  of  that  warranty,  the  underwriter  is  no  longer  anfwer- 
able.     But  this  ftrici  adherence  to  the  very  day  fpecified,  muft 
have   arifen  from  the  principles  jail  ftated :  for  if  a  latitude  of 
one  day  were  given,  why  not  extend  it  farther  ?     Itbasthere-^ 
fore  been  held,  that  when  a  fhip  has  been  warranted  to  fail  on 
a  particular  day,  though  the   (hip  be  delayed  for  the  beft  and 
wifcft  reafotis,  or  even  though  (he   be  detained  by  force ;  the 
warranty  has  not  been  complied  with,  and  the  infurer  is  dif-» 
charged  from  his  contra6t^ 

Thus  in  an  a£lion  on  a  policy  of  infurance,  upon  a  motion*  Horev^ 
*  to  fet  afidc  the  verdid  which  had  been  given  for  the  plaintiff,  cowTtSUa 
the  cafe  appeared  to  be  this.  The  declaration  ftated,  that  a  po« 
licy  was  made  on  the  fliip  New  Weflmoriandy  at  and  from  Ja" 
maica  to  t,Dfidott^  ivarranted  to  fail  on  cr  before  the  iCth  of  July 
1776,  free  from  capture,  and  free  from  all  reftraints  and  de. 
tainmcnts  of  kings,  princes,  and  people  of  what  nation,  con. 
dition,  or  quality  foevcr.  It  further  ftated,  that  the  faid  fliip 
was  prepared  and  ready  to  fail,  and  would  have  failed  on  the 
25  th  of  July^  on  her  intended  voyage,  if  fie  had  not  heenri- 
flrained  by  the  order  and  command  of  Sir  Fajii  Keith^  the  then  go* 
vernor  of  'Jamaica^  and  detained  beyond  the  day:  that  (he  after^ 
wards  failed  and  was  captured.  For  the  plaintiff  it  was  faid» 
that  the  ufu^l  claufe  againft  the  detention  of  rulers  and  prince^ 
being  inferted  in  this  policy^  the  embargo^  by  which  the  (hip 
was  prevented  ixom  failing  oi>  the  day  mentioned  ia  (he  waf*^ 
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*^"^,^'  "••Wf^cao-eexprefUy  widwn  t])e  meaning  of  it,  and  thcrefoie 
^  •scafed  the  delay. 

On  the  other  hand  ir  was  fand,  that  the  lofii  of  the  {hip  coald 
.itt  no  poffible  rtfped  be  conneded  with  the  embaigo.  1  hat  the 
warranry  wzgp^tiw  and  ixpr§fs :  that  the  fliip  fliould  depart  on 
or  before  the  day  appointed,  and  therefore  muft  be  complied 
with*  Of  thif  opinion  was  the  Conrt ;  and  accordingly  the  rule 
to  fet  afidc  the  verdi£l;  for  the  plaintiff,  and  to  enter  a  iton-fttit, 
wa»  made  abfolute. 


But  the  aeceflity  of  ft  pon^al  adherence  to  the  day  on  which 
the  Ihip  is^  warranted  to  fail  by  the  jioHcy,  is  nbt  peculiar  to  the 
law  of  JSMgknd:  for  we  find  that  foieign  writers,  declare,  chat 
the  fame  rule  is  univerfally  adopted.  If,  fay  they,  the  owner  of 
the  Ihtp  ^  goods  has  faid  in  the  policy,  that  he  will  be  ready  to 
iai)  at  a  particular  time,  at  which,  perhaps,  the  navigation  may 
he  lefa  dangerous )  and  on  this  account  the  iniurer  is  more  eaGIy 
mduoed  to  underwrite  the  poKcy  i  and  he  afterwards  delay  the 
time  of  failing,  and  the  (hip  and  goods  perifli,  the  underwriter 
i^  not  bound,  for  he  who  negle£is  to  depart  at  the  appoiated 
time|,  muft,  tf  he  fail  at  a  fubfequent  period,  do  it  entirely  at 
his  own  ri&  (dr)^ 


lt»ccni^ 
lioi^^S. 


IT  the  warranty  bt  to  fail  a^er  a  fpecific  day,  and  the  (hip 
£iil  before,  the  policy  u  equally  avoided  as  in  the  former  cafe  i 
becaufc  the  teima  of  the  warranty  are  as  much  departed  from  in. 
ihc  one  cale  aa  in  the  other. 

On  the  8th  of  Decemher  1 777,  a  policy  was  underwriten  bf 
**'*M*  ^^  ^  defendant  on  goods  10  a  Fnnch  (hip,  Li  Compte  de  Trehn^ 
>ft,  B»tier»  <«  at  and  from  Mmrtinu0  to  Havre  di  Grace^  with  liberty  to 
^sI-^tIw  '•  ^^^^  *^  GuaddUiife,  warraattd  19^  fail  after  the  i%tb  rf  Ja^ 
**  mtaryif,  and  on  or  before  the  firft  of  Augujl  1778.'^  The  in- 
furanee  waa  made  by  the  pls^ionifon  account  of  Jaepter  HTrtt- 
bupa  and  lm$ls  da  Lamare  of  Havre  /f  Grace%  owners  of  the  (hip 
UDd  carg^  p  at  which  time  i^:  was  not  knowa  whetlict  (he  wouUI 

ftf  ftocc»H  >«  '!»>*  P^V9  ^tfOttf  the  mwh  ^  SMTflrn^  spat  loroianceH  «Bo»!ir 
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fead  at  Mattinico  or  Gaudakupiy  they  having  goods  to  come  frpm  C  H  a  p. 
both  piacea ;  the  policy  was  therefore  intended  to  cover  the  rifle 
from  both,  or  either  of  them.  The  (hip,  having  finiflied  her 
outward  voyage  at  Martinico%  failed  f rem  thmceon  the  6th  cf  Sep^ 
timber  i777>  for  Guadaht^^  where  (he  took  in  her  wliole  load* 
ingy  without  returning  to  MartinicOf  which  the  captain  intended 
to  db|  had  he  not  got  a  compl.-tf  cargo  at  Guadahupei  from 
whence  (he  failed  on  the  a6th  of  June  1778*  and  was  taken  on 
the  3d  of  September^  The  plaintiff  demanded  payment  of  the 
lofs  from  the  unddrwriterst  'which  being  refufcd,  he  brought 
anions  againft  them  for  the  recovery  thereof.  This  caufe  came 
on  to  be  tried  at  GmldhaU^  before  Mr.  Juftice  BuUer^  when  the 
defendant's,  obje£lions  were,  that  according  to  the  words  of 
the  ppltcy,  the  voyage  was  to  commence  from  Atartinico^  and 
not  from  Gundalwpe^  and  that  the  warranty  of  the  time  of  fail* 
ing  was  not  complied  with,  ihejbip  having  failed  from  Martinico 
before  the  12th  of  January  1 778,  to  wit,  on  the  (Jth  of  November 
1777.  The  jury,  under  the  dire£)ion  of  the  learned  judge, 
were  of  that  opinion,  and  accordingly  found  a  verdi£l  for  the 
defendant. 

But  when  a  (hip  Is  warranted  to  fdil  on  or  before  a  particular 
day,  if  (he  failed  from  her  port  of  loading,  nmtb  all  her  cargo  and 
clearances  on  boards  to  the  ufual  place  of  rendezvous  at  another 
part  of  the  fame  ill 4nd,  merely  for  the  fake  of  joimug  convoy, 
it  is  a  compliance  with  the  warranty,  th6ugh  (he  be  afterwards 
detained  there  by  an  enbargo  beyond  the  day.  The  gnmiid  is*  Cow?.  €o1 
that  when  a  (hip  leaves  her  port  of  loading,  when  (he  has  a  full 
and  complete  cargo  on  board,  and  has  no  other  obje6l  in  view 
bt^  the  fafeft  mode  of  failing  to  her^  port  of  delivery,  her 
voyage  mult  be  faid  to  commence  from  her  departure  (rom  that 
port.  If,  indeed,  her  cargo  was  not  complete,  k  would  not 
have  been  1  commencement  of  the  voyage.  It  is  true,  in  the 
cafe  about  to  be  reported,  Lord  Mansfield  was  of  a  different  ^ 
opinion  at  the  trial  1  and  it  certainly  was  1  cafe  of  eottfiderable 
difficulty:  but  when  it  came  again  before  the  Court,  it  under* 
went  a  great  deal  of  difcuffion,  and  after  long  and  mature  delt* 
beration  of  all  the  judges,  his  lordfliip  candidly  idcfiowlMged 
that  his  former  decifion  was  wrong  i  and  upon  a  fubfequent  oc« 
ca&an,  he  declared  h^  vat  completely  convinced,  ifait  the  voyage 

<<  4-  comment 
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C  H  A  P.  commeticed  from  the  port  of  loading.     As  that  is  tfa«  leading 

^^     /_  cafe  upon  this  fuhjcft,  it  is  here  reported  at  length. 

This  was  an  aflion  on  a  policy  of  infurance  upon  the  (hip 
Sondr.        Cafei  in  the  Weft  India  trade,  loft  or  not  loft,  at  and  from  Ja- 
Cvvp«  6oi.  ^^^^^  ^^  London  ;  warranted  to  have  failed  on  or  before  thefrjl  of 
Auguft  1775.     The  policy  was  cffe£led  on  the  20th  oi  Auguft 
l'f^6f  at  a  premium  of  ^15  guineas /^r  cent,  to  return  5  per  cent. 
f  the  (hip  departed  with  convoy ;  and  ^  per  cent,  if  with  con« 
-  voy  for  the  voyage,  and  arrived  f.ifc.     At  the  trial,  there  was 
no  controverfy  about  thefa£\s;  and  they  are  fliorily  thcfc  :  the 
'    ihip  was  completely  laden  for  her  voyage  to  England^  at  St.  Annf% 
in  Jamaica  i  and  failed  from  St.  Anne's  Bay,  on  the  76th  g/^July 
for  Bluefields,  in  order  to  Join  the  convoy  there^  Bluejields  being  the 
general  place  of  rendezvous  for  convoy  on  the  Jamaica  ftation, 
like  Spithead  in  England^  and  where  a   vonvoy   then  lay,  which 
was  expe£led  to  fail  for  England  every  day  :  but  the  greater  part 
of  the  way  from  St.  Anne\  to  Bluefeldu  is  out  of  the  direQ 
<50urfe  of  the  voyage  from  St.  Ann/>  to  En^  land.     That  (he  ar- 
rived  off  Bluefields  on  the  28rh  or  -^^th  of  July^  where  flic  was 
immediatoly   (topped  by  an   tmbargo  laid  on  all  vcffcls  being  in 
any  part  of  Jamaica^  and   was    detained   there  till   the    6th  of 
Augufty  when  ihe  failed  with  the  convoy  for  Enghnd ;  bur  after, 
wards,  bcin^  fepnratcd  in  the  paffage,  was  taken  by  an  American 
privateer.     Upon  thcfe  fatts  the  jury  found  a  vcrdift  for  thcdc- 
fendauf.  vWhen  this  cafe  was  firft  argued  at  the  bar,  two  points 
were  relied  upon  for  the  defcndnnr,  in  fupport  of  the  verdi£^, 
which  the  jury  had  given  in  his  favour  :  ift,  That  the  departure 
Atom  St.  Ami^  was  not  a  departure   from  famaica^  within  the 
meaning  of  the  po]i(>y.     2d,  If  it  were,  that  the  going  to  Blue* 
j^d/was  a  dcvimioii.  "*  Upon  the  firft  argument,  Lord  Manf 
field  faid  :  One  point  now  ftartec!  is  entirely  new  :  that  fuppoHng 
fhc  voyage  to  have  begun  from  St.  Anne^^  that  going  to  Blue* 
fields  (which,  it  is  admitted  on  all  hands,  was  out  of  the  courfe 
<rf  the  voyage)  though  for  the  purpofc  of  convoy  only,  fliall  be 
confideftd.a^  adeviation.     In  anfV^er,  it  has  been  faid  by  the' 
C^un(«l  for  the.];ylaintifi^  that  there  are  cafes  in  which  the  con- 
VI^«tU      0:?'y  haftbeenfheld?  but  they  are  tlot  cited.     1  could  wifh  there* 
^J^^J^      ifixe  th»t  tihfefe  cdfes:  might-  ht  pahicularly  looked  into,  and  this 
ground  m^Micmed  a^itl.     If  ig'i^  very' material  point*:  but  widely 
ditTcreiit  f ^ofjfL  a  warranty  texltparfon^  panicttlar  day,  which  is 

^  eond.tictr- piteedcnt  that  adn)it^dE  no  latitude^ 
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The  fccond  point  was  again  argued  ;  and  then  the  judges  fe-  C  H  a  p. 
▼erally  mentioned  their  ideas  upon  the  fubjc(5l|  without  coming. 
at  that  time  to  any  decifion. 

Lord  Mansfield. — "  I  am  extremely  glad  this  motion  has* been 
made;  the  caufe  came  on  Tit Guildhally  by  the  candour  of  tho 
parties  in  the  faired  manner,  fiut  I  had  no  intimation  of  its 
being  a  caufe  of  confequence  till  after  the  verdt£b ;  when  I  was 
informed  loo,oooA  depended  upon  it.  The  queQion  was  fairly 
tried,  and  the  cafe  has  been  very  well  argued  an  both  Gcjes.. 
I  have  thought  much  of  it  (ince  the  trial.  Some  things  are  clear» 
and  there  are  others  which  require  confideration.  The  policy 
was  made  on  the  2oth  of  Augufi  1776,  upon  the  contingency 
of  a  fact|  which  muft  have  exided  one  way  or  the  other  at  the 
time  the  policy  was  underwritten.  That  contingency  was,  that 
the  fliip  (houid  have  failed  on  or  before  the  ift  of  Augujl :  con- 

» 

feq&ently  it  mu{t  have  taken  place  or  not  upon  the  20th  of  that 
month.    The  port,  from  whence  the  fliip  was  to  be  infured,  was, 
If  I  may  ufe  the  exprei&on,  the  \(ihole  ifland  of  Jatnaica :  but 
from  which  of  the  ports  the  (hip  would  fail,  neither  party  knew  : 
therefore  they  have  ufed  the  words,  "  at  and  from  Jamaica  .*' 
by  force  of  which  (he  certainly  was  proteded  in  going  from  port 
to  port,  and  till  (he  failed.     It  follows,  that  the  wopd  failed  in 
the  warranty,  muft  mean  that  (he  had  failed  on  her  homeward' 
hound  voyage.     The  queftion  then  is  a  matter  of  fa£l ;  and  one 
that  admits  of  no  latitude,  no  equity  of  conftruclion,  or  excufe. 
Had  (he  or  had  (he  not  failed  on  or  before  that  day  ?  That  ^s  the 
<}ue(lion.     No  matter  what  cailfe  prevented  her ;  if  th^  h6t  is, 
that  (be  had  not  failed,  though  (he  ftaid  behind  for  the  beft  rea- 
fouR,   the  policy  was  void  :  the  contingency  had  not  happened  ; 
and  the  party  interefted  had  a  right  to  fay,  there  was  no  contraft 
between  them.     Therefore  what  was  faid  in  argument  is  very 
true  :  if  (he  had  been  prevented  by  any  accident  from  failing  till 
the  feoond  of  Augufi,  as  by  the  fudden  want  of  any  neceifary  re* 
pair,  or  if  an  enemy  had  been  at  the  mouth  of  the  port  \  the 
captain  would  have  done  very  right  not  io  fail,  but.  there  would  * 
have  been  an  end  of  the  policy.     It  is  very  different  from  the 
cafes  where  a  Voyage  has  been  begun:  there  the,ufage  of  the'^ 
voyage  may  juftify  going  a  little  out  of  the  dire£i  courfe.    This 
alfo  is  dear ;  if  the  (hip  had  broken  ground,  and  been  fairly  under 
fail  upon  her  voyage  for  England  on  the  lit  of  Augufi^  though 

ihe 
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c  MA  p.  {he  had  gone  ever  fo  little  away,  and  had  afterwards  nut  back 
"•     from  the  llrefs  of  weather,  or  apprefaenfion  from  an  enemy  m 
fighr,  or  had  then  been  put  under  an  embargo,  and  had  been  de* 
tained  till  Scptembtrf  it  would  dill  hive  been  a  beginning  to  fail ; 
and  the  iloppage  would  hare  come  too  late :  becaufe  the  war- 
ranty was  upon  a  fa£i  antecedent    Such  a  cafe  happened  before 
ThfiiufToa     n)e  a  day  or  two  after  the  prefent  aQion  inr^s  tried.  •  It  was  an 
If  cjuiidhan'  "^f"^"cc  upon  a  ihipfrom  Grenades  to  London^  vforrantedio  foA 
Hii  v.c.      on  or  before  the  \fl  of  Augufi.    She  had  barely  begun  to  fail  on 
'''^^*  t!)e  dayi  when  ihe  was  ftopped  by  an  embargo,  and  detained  be- 

yond the  time.  I  thought  the  voyage  was  begun  ;  the  jury  wer^ 
of  that  opinion :  and  there  has  been  no  motion  for  a  new  trial. 
I  am  giving  no  opinion,  only  breaking  the  cafe.  Here  the  whole 
queftion  turns  upon  this:  Did  the  voyage  from  y^m^rrVi!!  homeward 
begin  from  ^t.  Amii%^  or  from  Blufields  ?  Perhaps  where  a 
voyage  is  once  begun,  the  going  a  little  out  of  the  way  to  join 
convoy  may  be  very  reafonable,  a»4.fof  ^^  benefit  of  all  parties : 
but  ftilt  it  does  not  vary  the  faA  of  failing.  Here  it  was  very 
reafonable :  but  the  quedion,  whether  the  voyage  began  from 
S/.  Anne*%  or  Bluefields^  ftiil  reouins.  Another  material  circom- 
ftapc^  arifes  from  the  words,  <^  at  and  from  Jamaica.*^  At  the 
triaf,  I  reafoned  thus  :  **  By  the  temns  of  the  policy  ihe  was  pro* 
<»  teded  during  her  ilay  at  Jameuca :  by  force  of  them,  (he  bad 
^<  a  right  to  go  to  any  port,  or  all  round  the  ifland )  and  (he  went 
"  to  Bluefiilds  for  teafons  beft  known  to  herfdf.  Therefore  the 
«<  voyage  began  from  Blu^iiUsJ*  Had  the  irifarance  been  at 
and  from  the  port  of  Sf*  Ann^St  it.  did  ftrike  me,  that  going 
round  the  ifland  to  Bluefidds^  would  have  been  a  dnriation.  Bat 
th^s  a  qneftion  of  fo  much  value  and  confequence,  that  the 
Court  wiflies  to  confider  tbe  cafe  thoroughly,  before  they  give  a 
final  decifion  upon  it/' 

Mr.  Juftiie  Afion.-^**  I  fiiall  be  very  glad  to  confider  this  cafew 
As  at  prefent  advifed,  it  feems  to  me  to  depend  upon  a  mere 
matter  of  U€t :  and  theiefore  to  beirery  diflRnvnt  from  the  cafet 
of  deviation  that  have  been  put.  In  them,  the  change  •f  voyage, 
being  from  neceflity,  is  excufed  in  point  of  law ;  but  bere,  tbe 
whole  queftion  is,  Did  the  Copfl  fail  ffom  Jamanca  on  or  befoie 
the  xft  of  Auguft^  according  to  the  true  fenfe  and  meaning  of  tkd 
policy  ?  If  fhe  had  fairly  commenced  her  Voyage,  on  her  depar- 
ture  fjTom  St.  Anni^^  and  the  goiBg  to  BtmpeUs  is  to  be  cakes  aa 
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die  ofage  of  the  voyage^  I  ihould  think  ^he  underwrite^  would  chap. 
be  liable;    So,  if  fliie  had  broken  ground  for  the  voyage,  and  had        ^"^' 
gone  but  a  leagiKi  and  been  blown  back  again*    But  if  Ibe  had 
found  no  convoy  at  Blwfields^  (he  could  not  have  ftaid  there  to 
wait  for  convoy :  that  would  have  vacated  the  policy.    So,  if 
her  going  to  BlutfUlds  is  to  be  confidered  only  aa  a  continuation 
of  her  (lay  at  Jamaica^  the  policy  is  at  an  end.     She  certainly 
was  ready  at  $/•  Annf%  to  depart  for  the  voyage  :  and  (he  went 
to  RlueJUUs^  nt>t  to  take  in  part  of  her  cargo  (for  then  it  would 
clearly  not  have  been  a  commenceniept  of  the  voyage),  but  from 
a  juftimotive.    Whether  that  was  or  was  not  a  commencemdn 
of  the  voyage,  is  clearly  a  matter  of  fad  ;  and  in  this  cafe  a  very 
material  one ;  therefore  ought  to  be  very  fully  confidered/' 

Mr.  Jnftice  FV&a— "This  is  dearly  a  matter  of  fa^.  I 
think  if  the  (hip  upon  her  arrival  at  Bbufulds  had  found  no  con«* 
voy,  (he  could  pot  have  ftaid  there ;  but  muft  have  failed  itn- 
mediately :  or  if  ihc  had  met  with  convoy,  and  had  ftaid  an  un* 
reafonable  tttee  for  other  Ihipst  the  infurcra  would  not  have  been 
Bable." 

After  thede  opinionSy  which  evidently  lean  in  fupport  of  the 
verdiA,  had  been  delivered,  the  Court  took  further  time  to  de- 
liberate }  and  then  their  unantmous  opioion  was  pronounced  by 

liord  Mansfield, — <<  We  are  all  fatisfied  that  the  truth  of  the 
cafe  is,  that  the  voyage  from  Jamaica  to  England  began  from 
8u  Anni%.  That  when  the  (hip  failed  from  &•  Annet^  (he  had 
no  view  or  object  wbatfoever,  but  to  make  the  beft  of  her  way 
to  England^  That  the  value  of  this  queftion,  admitted  on  both 
(ides,  fiiews,  that  every  other  (hip,  under  the  fame  circiimftances, 
looked  upon  the  touching  at  Blu^Usf  where  the  convoy  then  . 
lay  ready,  to  be  the  fafelt  courle  of  navigation  from  Jamaica  to 
England  g  and  that  it  would  have  been  unwife  and  imprudent 
for  ^ny  (hip  not  to  have  touched  there.  The  great  diftindion 
is  this :  that  (he  failed  from  Su  Ann/^  for  Engjiand  by  waf  of 
Bluffields  f  and  that  it  wag  not  a  vopge  from  St*  Annis  to  Blue* 
jl&A// with  any  objedl  orviewdiftin^  from  the  voyage  to  Eng» 
land.  If  (he  bad  gone  (irft  to  Bluepetds  for  any  purpofe  inde» 
pendent  of  her  voyage  to  England^  to  have  taken  in  water^  or 

letter^  or  to  have  wauted  ia  hopes  of  convoy  comin|f  there^ 

none 


43<5  OF    NON-COMPLIANCE 

CHAP,  none  being  ready,  that  would  have  given  it  the  condition  of 
one  voyage  from  St.  jfnne^s  to  BluefiMs ;  and  another  from  Blue* 
fields  \o  England.  But  here,  under  all  the  circUmftanccs,  we 
think  (he  had  no  other  obje£i  than  to  come  dtre£l1y  to  England 
by  the  fafcft  courfc.'*  Therefore  the  rule  for  a  new  trial  wa$ 
made  abfolute. 

A  few  years  afterwards  a  fimilar  decifion  was  made  ;  and  the 
only  difFerence  between  the  cafes  was  this,  that  in  the  cafe  now 
to  be  mentioned,  it  wa^  a  condition  infertcd  in  one  of  her  clear- 
ances>  that  fhe  fhould  pafs  hj  the  place  (at  which  (he  was  detained 
by  the  governor  beyond  the  day  named  in  the  warranty)  to  take 
the  orders  of  government.  But  this  was  not  thought  fufficient 
to  induce  the  Court  to  depart  from  the  decifion  in  Bond  and 
Vult ;  efpecially  as  in  this  CAfe,  the  place  where  the  (hip  was 
detained  was  in  the  dire£l  courfe  of  the  voyage. 

Theroflbti  It  was  an  aflion  on  a  policy  of  infurance  on  the  French  fliip 
DoMfAel?  L^Aimahle  Gertrude^  **  at  and  from  Guadaloupe  to  Havre^  ivar- 
•*  ranted  to  fail  on  or  before  the  ^iji  of  December.*^  It  was  tried 
before  Lord  Mamfield^  when  a  verdidi  was  found  for  the  plain* 
tiff.  A  motion  having  been  made  for  a  new  trial,  the  cafe  from 
his  Lordflitp's  report  appeared  to  be  as  follows:  The fbip toook in 
her  complete  lading  and  provifions  for  France^  and  all  her  clearances 
and  papers  at  a  port,  called  Pointe  a  Pitre^  in  the  ifland  of  Qua* 
daloupCf  and  failed  from  thence  on  the  24/A  of  OBober^  for  Bajffe- 
terre^  where  there  is  no  port,  bu(  only  an  open  Toad.  The  town 
of  Bajffi'terre  is  the  refidence  of  the  French  governor.  The  (hip 
arrived  there  at  night,  when  the  captain  went  oti  ihore,  and  next 
day  waited  on  the  governor,  who  would  not  permit  him  to  de- 
part, and  to  prevent  it,  took  his  (hip's  papers  from  him.  At 
this  place  he  was  detained  with  his  (hip  till  the  lothof  Janudiy^ 
when  he  fet  fail  with  a  convoy,  which  had  arrived  fome  little 
time  before,  and  being  feparated  after  fome  days  from  the  con« 
voy,  the  (hip  was  taken  by  an  Engltfb  vefTel.  The  captain,  who 
was  the  only  witnefs  produced  at  the  trial,  fwore,  that  notice 
had  been  given  on  the  part  of  the  governor,  fome  days  before  he 
failed,  to  him  and  the  other  captains  of  (hips  at  Pointe  a  Pitre, 
who  were  preparing  to  fail  for  Europe^  that  a  convoy  was  ex« 
peded  to  be  at  Bafeferre  from  Martinico,  On  the  z^th  of  OSioher^ 
and  that  in  confeqiience  of  this  intimation,  he  had  worked  night 

and 
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and  day  to  get  readyi  and  had  paid  extraordinary  gratifications  to  chap. 
obtain  the  fliip'5  papers  and  clearances  as  foon  as  poffible  5   that      x^"^* 
the  defire  of  being  in  time  for  the  convoy  was  the  only  reafon 
for  this  hade  i  and  that,  although  he  was  not  able  to  fail  till 
the  24th,  he  was  ftiU  in  hopes  of  being  in  time  for  the  convoy, 
as  he  thought  it  might  very  probably  have  been  detained  at  Mar* 
tinico  fomc  days  beyond  its  time.     The  lad  (hip  papers,  whicl^ 
he  received  at  Poinie  a  Pitrcy  \iras  Le  Role  (T Equipage^  or  the 
mufter  roll.     This  paper,  which  was  much  relied  upon  by  the 
counfel  for  the  defendant,  was  dated  the  24th  of  Ocfober^  and 
was  m  the  following  words :  ■•*  Vu  par  nous,   charge  du  detail 
des  clafles  au  department  de  La  Grande  terre  Guadaloupe^ 
requipage.denomme  au   role  <!es  a'utres  parts  au  nombre  de 
viugt  perfonnes,  le  capitaine  compris.     Permis  au  Sieur  Jean 
**  Jacquet  Letbuillier  commandant  le  navire  UAimabU  Gertrude 
"  du  Havre^  de  s'en  fcrvir  pour  faire  fon  retour,  au  dit  lieu, 
•*  paffant  a  la  Bajfeterre  pour  y  prendre  les  ordres  du  governement 
**  en  obfervant  les '  ordonnances  ct  reglemens  de  la  marine.'* 
Under  this  there  was  wrtten,  on  the  iimc  paper,  an  account, 
dated  the  30th  of  O^obcr,  of  fome  changes  in  the  number  of  the 
crew,  and  under  that,  the  following  entry:  "  Vu  par  nous, 
«<  ecrivairi  de  la  marine  charge  du  detail  des  clafles,  hs  vingt 
**  cinq  perfonnes  exift antes  auprefent  role,  le  capitaine  compris. 
••*  II  eft  permis  an  Sieur  i^/Aw/7/r>r  commandant  le  navire  L'Ai* 
*«  mahle  Gertruie^  du  Hnvre^  de  faire  fon  retour  au  dit  lieu  en 
<<  fe  conformant  aux  ordonnances  et  reglemens  royaux  de  la 
**  marine.     A  Bajfeterre  Guadaloupe^  le  2  Janvier  1779/*     On 
another  paper,  catled  Le  Conge,  dated  the  i6th  of  OElober^  which 
was  read  on  the  part  W  the  plaintifFi  there  was  written,  at  the 
bottom,  as  follows :  **  Vu  de  relache  a  la  Bajfeterre  Gaudakupe^ 
«  poury  attendre  un  convoi  ^o^it  France.     Ce  28  OBober  1778. 
•*  MonentbeilU*     The  captain  fwore  that  he  underflood  the  only 
reafons  for  the  condition  in  the  mufter  roll,  that  he  fhould  go  to 
Bajfeterre^  wttt^  the  convoy  was  to  be  at  that  place,  and  that  he 
might  take  fuch  difpatches  as  were  ready  for  Europe.     He  had 
not  objeAed  to  it ;  becaufe  in  the  regular  courfe  of  his  voyage 
to  France  from  Pnnte  a  Pitre,  he  muft  have  gone  that  way,  clofc 
under  the  guns  of  Bajfeterre^  in  order  to  avoi^i  Montjerrat^  there 
being  no  other  road,  except  they  were  to  keep  quite  to  the  lee- 
ward, which  is  not  the  cuftom.     If  he  had  arrived  there  in  the 
ilay-iime,  he  would  not  have  caft  anchor,  4)ut  would  have  fent 

hif 
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CHAP.  hU  boat  for  che  difpatchet ;  Init  bating  arrived  acnigbt^  Us  Aip 

'^''^'     bad  been  detained,  contiary  to  bis  iotcntton  and  expeAation, 

Tbe  defendant's  coonfidy  to  invalidate  tbe  captain's  teftimony^ 

befides  the  oiufter  rdl,  and  die  entry  under  it,  as  above  ftated, 

read  (he  proteft  made  by  tbe  captain  on  his  arrival  at  Dax/er  / 

and  alfo  his  depofitton  in  anfwer  to  the  29th  i  .terrogatory  in  the 

froccedinga  in  tbe  Admiralty  on  the  condemnation  of  the  fliip. 

The  words  of  die  proteft,  on  which  they  relied,  wcrre  as  fbilows  • 

*<  whereupon  he  (the  captain)  Waited  on  the  proper  officer  at 

V  Pwite  a  Pitre  for  his  mufter  roll,  and  was  by  him  informed, 

**  It  could  not  be  granted,  biit  on  condition  that  he  fliould  firft 

<*  fail  to  Baffitertiy  and  there  mnut  the  dire&ions  of  the  general 

^  of  the  ifland.''     And  in  a  fubfequent  part,  '<  Wliercupon  at 

^  bis  (the  captain's)  inftance,  the  faid  John  Nicholas  LethuiUUr^ 

^  his  father. came  to  Baffiterre^  and  went  with  Meflrs.  Gohert 

^^  and  Botuel^  commiffioners  of  comiherce,  to  the  fuperintcndant, 

*<  and  alfo  to  the  general  of  the  iiland,  ftating  to  them  that  the 

*<  faid  (hip  and  dargo  were  infured  upon  condition  that  (he  fliouId 

**  have  departed  from  the  iflmd  of  Guadahupe  before  the  3 1  ft  ef 

*<  December f  the  terms  of  which  infurance  they  judged  it  eflcntial 

•*  to  fulfil,  notwtthftanding  which  they  were  fltll  refufed  per- 

ji*  miflion  to  depart,  and  were  kept  (here  undl  after  the  31  it  of 

'*  December/*    The  depofition  rdied  on  was  as  follows :    <^  At 

**  the  time  the  (bip  was  firft  p^irfaed  and  taken,  (he  was  fteering 

^<  her  courfe  towards  Breft.    Her  courfe  was  not  altered  upon 

^<  the  appearance  of  the  veflfel,  by  which  <he  was  uken.     Her 

<*  courfe  was  at  all  times,  when  the  weather  would  permit,  di- 

*•  reded  to  Brefty  for  which  port  (he  was  dire£led  to  fail,  aU 

*<  though  the  deftinatlon  was  for  Havre  de  Grace^  by  the  (hip's 

<*  papers*     She  was  not,  before  nor  at  the  time  of  the  capture, 

*<  failing  beyond  or  nvide  of  Havre  de  Grace.     She  was  then  about 

<<  eight  leagues  weft  of  U/bani^  and  her  courfe  was  not  altered 

*^  to  any  other  port  or  place,  but  was  obliged  to  be  dire£ied  to 

** '  Bre/l^  in  confcquence  of  che  orders  he  had  received,  fubfe- 

«  quent  to  the  delivery  of  the  Chip's  papers."    In  anfwer  to  tbe 

27th  interrogatory,  his  depofition  was,  *<  That  aU  the  (hip's  pa- 

^  pers  found  on  board  were  true  and  fair,  and  none  of  them 

<<  falfe  and  colourable."     At  the  trial  the  captain  fwore,  that  he 

had  received  diredions  to  keep  in  the  courfe  to  Brefi  at  BaJJe^ 

ierre  from  hb  father^  who  had  formerly  commanded  the  (hip  \, 

bia 
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kut  this  was  done  or  lit  fafoft  way^  in  time  $/  war^  of  geithig  /«  C  H  a  P. 
Havre f  fiftUiJIiU  contintud  to  bt  thi  place  ^tbe  Jbifs  de/tinaiion^      ^^^^' . 
Upon  this  evidence,  the  defendant's  counfei  made  twoobjeciionsy 
as  grounds  for  a  new  trial :  f  ft,  That  there  had  been  no  incep- 
tion of  the  voyage  on  the  24th  of  03oberf  nor  till  after  the  3  tft 
of  December :  2dly»  that  the  ihip  never  failed  on  the  voyage  in     At  to  the  i4 
fured,  t^/x.  from   Guadal^upe  to  Havre^  but  on  a  voyage  from  |[!^|c*'f^. 
Guadaloupe  to  Breft.     Afrer  both  thcfe  points  had  been  fully 
argued  at  the  bar. 

Lord  Mansfield  faid:-— "  In  my  apprehenBon,  there  is  no 
contradi£lion  between  the  parole  evidence,  and  the  proteft  and 
depofitions.  This  captain  had  never  heard  of  the  cafe  of  Bond 
and  Nutt.  Under  an  infurance  at  fuch  a  place  as  Guadaloupe  o!^ 
Jamcdca^  the  ihip  is  prote£ked  in  going  from  port  to  port  in  rh 
iiland.  But  the  queilion  here  is,  whether  the  voy4ge  was  bond 
Me  commenced  1  and  ftopped  by  accident*  As  to  the  condition 
about  taking  the  or(*ers  of  goverbment,  the  fliip  could  not  fail 
from  any  p4rt  of  the  iiland  without  the  governor's  leave.  But 
the  captain  when  he  left  Pelnte  a  Pitre^  expefled  to  meet  a  con« 
voy  at  Bajfeterre^  and  to  proceed  immediately  without  interrup- 
tion. A  convoy  had  been  publiflied|  and  he  certainly  would 
have  gone  to  BaJfeterredX  any  rate,  independent  of  the  claufe  in  vide  c.  f** 
the  mufter  roll.  With  regard  to  the  fecond  point,  the  voyage 
to  Brefiy  was,  at  moft,  but  an  iiuendcd  deviation,  not  carried 
into  eiFcd.'' 

Mr.  Juftice  Witles  and  Mir.  Jufticc  J/bhunJ}  concurred. 

Mr.  Juftice  if2////r "The  cafe  in  1777  between  the  fame  „    ^    ^  . 

Sec  •I'^fo 

parties  is  in  point.     There  was  no  embargo  there,  nor  in  the  Maosfir«id't 
gprefent cafe,   when  the  (hip  failed.     There  muft  be  a  lawfuj  ."n^tufeof 
hoftdfide  failing,  which  I  think  thtre  was  in  this  cafe.     The  (hip  ^^^  «• 
was  completely  ready  in  all  icfpcfts."    The  rule  for  a  new  trial  h«  quJIe* 
was,  therefore,  difcharged.  J***  "^  ■^- 

Notwithllanding  the  uniformity  of  deciGou  in  all  thefe  cafes* 
^he  judgment  given  in  the  lad  caufe  w  is  not  fatisfaclory  to  about 
twenty  other  underwriters  upon  the  fame  policy,  nineteen  of  see  tbe  la. 
whom  obtained  leave  to  confolidate  their  different  caufes  upon  ^JffHrf 

the 
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c  H  A  n.  tijg  ufual  terms,  in  order  to  brin?  the  queftion  once  more  intrf 

X  /III  ■  O  T 

'  .  court.     Accordingly,  in  the  enfuing  Citings,  the  caufe  was  fct 

t  >ry .  f  the  down  fof  trial, 

cion  Rule.  i 

Thciiufon         ^"  ^^*^  caufc,  thc  fccond  point  as  to  the  deviation  was  abun- 

^.  stapi  f^  doiied  ;  and  on  thc  fir  ft,  thc  fame  evidcHcc  was  k^^^*^  ^^  upon 

GuiiXiU  ^^'C  former  occafion.     Thc  point  was  again  fully  argued  for  thc 

Eaft.  Vac,  defendant. 


Lord  Mansfield. — **  Thc  Cngle  queftion  on  this  policy  is, 
Whether  the  (hip  failed  on  her  voyage  to  Havre  before  thc  31ft 
of  December  ?  She  certainly  failed  from  Pointe  a  Pitre  completely 
loaded  before  that  time.  The  doubt  on  the  firft  queftion  of  this 
fort  was  this :  the  policy  was  /*  at  and  from  Jamaica  i*  now 
tbc  word  at  certainly  comprifes  the  whole  ifland,  and,  under 
that  word,  you  may  fail  from  one  port  to  another  every  where 
along  the  coaft  of  the  ifland.  The  fliip»  therefore,  in  that  fenfe^ 
was  ftill  at  Janatca^  after  (he  had  got  to  £/e/^i7ir.  She  did 
not  leave  Blucfields  till  after  the  day  named  in  the  warranty,  and 
that  place  was  quite  out  of  the  courfe  of  navigation  from  &• 
Anne^  to  England,  I  own  at  the  trial,  I  thought  the  voyage  to 
England  did  not  commence  till  the  (hip  failed  from  Bluefields^ 
and,  according  to  my  opinion  then,  a  verdi3  was  found  for  tha 
defendant.  But  there  was  a  doubt.  I  therefore  wilbcd  (as  I 
aV^ys  do  in  fuch  cafes)  that  the  opinion  of  the  court  might  be 
taken  in  order  to  fettle  the  point.  The  cafe,  when  it  came  on 
in  court,  was  very  ably  argued ;  I  was  completely  convinced, 
and  the  court  were  unanimoufly  of  opinion,  that  the  voyage  to 
England  began  when  the  (hip  failed  from  St.  Anne*%^  \  and  upon 
E«rle<T.  the  fccond  trial,  the  plaintiff  had  a  verdi£l.  Earle  and  Harrism 
ciiidh/i  ^^'  ^*"  *  ftronger  cafe.  There  an  embargo  was  adually  pu- 
Hij.  Vac.  bh'flied,  before  the  (hip  failed,  and  thc  captain,  immediately  after 
crofling  the  bar^  returned  to  make  a  proteft,  and  fent  his  flii^ 
knowingly  into  the  embargo  :  but  he  fwore  that  he  ezpe£led  the 
cmbarga  was  to  be  taken  off,  and  that  he  (hould  proceed  immc- 
diotcly  upon  bis  voyage ;  and  thc  jury  believed  him.  In  this 
cafe  to  go  by  fteps.  There  was  public  tiotification  of  a  convoy 
to  be  at  Bajfeterrc  on  the  25th  ef  Ociober*  The  captain  thought 
that  it  might  be  ftopped  a  day  or  two  at  Martinico^  and  that  he 
fhoul<i  get  to  Bajfeterrt  in  time.  He  worked  night  and  day^ 
paid  double  fets  for  liis  papers,  and  failed  with  full  expe^tions 
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of  purfuxng  his  voyage  dircftly.    He  knew  of  no  embargo,  and  C  H  A  p, 
Bajfeterre  was  direSIy  in  his  road.     In  that  rcfpcd,  this  cafe  .J^y?j|^ 
diflfers  ftrongly  from  Boni  v.  I^utt.    He  was  even  in  the  regular 
voyage  obliged  to  pafs  under  the  cannon  of  Baffeterre.    He  had 
his  muftcr-roll,  oi;i  condition  of  calling  there ;  but  he  made  no 
difficulty  of  taking  it  on  that  condition,  becaufe  he  knew  he  muft 
pafs  that  way  at  all  events.     Did  he  not  btmd  fide  begin  his 
voyage  ?  He  certainly  had  no  idea,  when  he  failed  from  PoinU     - 
a  Pitre,  of  meeting  with  any  ttop.     So  it  was  in  the  former  cafe  TkeOfttts. 
ol  JUliuffhn  V.  Fergujfon.    There  was  no  idea.of  the  embargo  in  «**.C«fe, 
that  cafe,  when  the  (hip  failed.     Here  there  is  not  the  ieaft  fuf-  ^**'*  ^■''*' 
picioo  of  fraud.     This  captain  certainly   did  not  know  of  the 
dccifion  in  Bond^.  NuU.     He  thought,  when  he  was  detained 
at  Baffeterre  beyond  the  31ft  of  December^  that  the  policy  Was 
forfeited,  which  is  a  ftrong  circumftance  in  the  plaintiff's  fa- 
vour, for  it  {hews  that  the  failbg  was  not  colourable.    This 
queftion  has  undergone   the  confideration  of  a  fpecial  jury  atid 
of  the  court.     Underwriters  have  a  right   to  litigate  quefticns^ 
which  feem  to  them  to  be  in  their  favour.     But,  at  laft,  there 
fhould  be  an  end  of  litigation.     If  you  ihould  be  of  the  fame 
opinion  with  the  former  jury  and  the  court,  you  will  find  for  the 
plaintiff:"  which  they  did  accordingly.     The  caufe  of  the  twen« 
tieth  underwriter,  on  the  fame  policy,  who  refufed  to  confoli- 
date,  ftood  next  in  the  paper  for  trial  ;  but  upon  the  above  ver« 
did:  being  given,  his  counfel  confented   that  a  verdidl  (hou)d 
alfo  be  entered  againft  him. 

From  this  long  train  of  uniform  and  confident  determinations^ 
it  Ihould  feem  that  the  queftion,  what  (hall  or  (hall  not  be  a  de- 
parture within  the  meaning  of  the  warranty  is  now  completely 
fettled.  In  infurances  at  and  from  London^  warranted  todepart 
on  or  before  a  particular  day,  it  has  long  been  a  queftion,  what 
(ball  be  a  departure  from  the  port  of  London ;  or  rather  what  is 
the  port  of  London :  and  it  is  (ingular  that  this  point  has  never 
yet  been  judicially  determined.  On  the  one  hand  it  is  faid,  that 
the  moment  a  (hip  is  cleared  out  at  the  cuftom>houfe,  and  has  all 
her  cargo  en  board,  if  (he  quit  her  moorings  in  the  river  on  or 
before  the  day  warranted,  that  the  warranty  is  complied  with. 
On  the  other  fide  it  is  contended,  and  with  great  appearance  of 
reafon,  that  a  (hip  is  not  ready  for  fea,  till  (he  has  got  her  cuftom* 
houfe  cockct  on  boards  which  is  the  final  clearance^  and  which 
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€  H  A  p.  Ilie  cannot  have  till  (he  ztdfc  at  Grawfind:  that  till  this  cocktf 
^  ^^*^''  19  recctTed,  the  fliip  dare  not  proceed  to  fea  under  a  penalty,  and 
till  then  ta  not  entitled  to  the  dravbackt,  and  that  Grmxfefini  is 
alwaf  I  confidexed  as  the  limits  of  the  port  of  London^  and  ttnle& 
the  fliip  finled  from  thence  on  or  before  the  day  limited,  there  is 
no  inception  of  the  Toy;^e,  and  the  policy  is  forfeited. 

Rogert  V.  In  It  hte  cafe,  the  Royal  Exchange  Aflitranoe  Company  re^ 

t4MngeA(ra.  fiftcd  a  demand  made  upon  them,  in  order  to  try  this  great  quef- 

4^ c! p  ^'fr*  ^'^^ '  ^^  ^  '^  appeared  from  the  evidence  of  the  log-book  that 

Mtch.B78T,  the  ftip  did  not  in  truth  break  ground  till  after  the  day  inamed 

l^il^b^''  in  the  warranty,  the  plaiidff  was  nonfaited  \  and  the  queftion 

racgii-  remains  undecided* 

r^Atethw.  The  fecond  fpecies of  warranty,  whidi  moft  fxequeady  occurs 
Cmt(^.*'  *^  infurances,  is  that  of  iailtng  under  the  protedbn  of  convoy  \ 
that  is,  certain  (hips  of  force,  appointed  by  government,  in  time 
of  war,  to  lail  with  merchantmen  from  their  port  of  dificharge 
to  the  place  of  their  deftination.  When  the  nature  of  a  convoy  is 
coofidered,  it  is  highly  reafonable,  that  the  policy  ihould  be  for* 
ieited,  if  the  infured  fail  to  comply  with  fo  material  a  condition  { 
bccaufe  the  riik,  which  the  underwriter  takes  upon  faimfelf,  b 
very  confiderably  increafedi.  in  time  of  war,  by  the  want  of  con* 

s  BttoltM  ^^*    ^^>^*^'*^'T>  ^y  ^^  ^^^^  ^^  ^^  ^^^  ^  ^'  ^^  maritime 
Tarii<  to     powers,  if  the  infured  warrant  that  the  veflcl  (hall  depkrt  with 
Am^raacei,  ^^^^^^^  ^^^  j^  ^  qq^  .  ^\^^  policy  Is  defeated,  and  the  under- 
writer is  not  lefponfible*    We  have  already  feen,  that  every 
warranty  muft  be  ftriftly  and  literally  complied  with ;  and  that 
a  liberal  and  fubftantial  performance  merely  will  not  be  fuiEcient, 
Hence  in  a  warranty  to  fail  with  convojt  it  becomes  material  to 
confider,  what  fhall  be  deemed  a  €9H%foj  within  fuch  a  condition. 
Upon  this  pomt  it  has  been  folemnly  fettled  by  the  court  of 
Kmg's  Bench,  Mr.  Juflice  WUles  excepted,  who  diflered  from 
the  other  learned  judges  upon  that  occafion,  that  it  is  not  every 
£ngle  man  of  war,  which  chufes  to  take  a  merchant  fliip  under 
Its  prote£Uod,  that  will  conftitute  fuch  a  convoy  as  a  warraaty 
flseans;  hui  H  mufi  be  a  nmmlfirce  nrukr  the  comnmni  of  a  perfin 
i^poinUi  hjibe  government  rfthe  eountry  to  %»hichthij  hhtig.    The 
mfon  of  fuch  a  decilioa  is  wife ;  becau(b  government  mnft  b^ 
liippofed  to  be  better  Informed  of  the  deigns  and  (bength  of  tli^ 
•nemyi  and  what  de^ce  of  force  would  be  fufficicnt  to  repel  dieir 

attempta^ 
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attempts,    tn  tbe  cafe^  in  which  thefe  "points  were  fettled,  jt  C  H  a  P. 
fllfo  became  a  queftion,  how  far  failing  orders  fix)m  the  com-     XVCt  ^ 
mander  in  chief  to  the  particular  (hip  or  {taps,  Ircrc  rcqoifite  to         ^ 
the  conftitution  of  a  convoy.    But  it  was  not  thought  neceflary 
to  decide  that  point,  although  it  fcemed  to  be  the  opinioa  of  the 
majority  of  the  judges,  that  they  were  not  abfolutdy  effentiaL 

This  cafe  came  before  the  court  upon  a  rule  to  Ihew  cztik  #hy  Hibksrt  t • 
the  verdift,  which  the  defendant  had  chained,  (hould  ndt  be  b%!W. 
fet  aGde  and  a  new  trial  had«    It  was  an  adion  upon  a  policy  sfOM^itl. 
of  infnrance  on  the  (hip  Arundd^  captain  Mam^  at  and  from  Jo^  ^^  ^* 
maica  to  London^  warranted  t9  depart  with  convojl    The  infurance  . 
was  at  t8  guineas  ^^  cent,  to  return  3  per  cent,  if  the  fliip  failed 
on  or  before  the  firft  of  Augujt.     The  fafis  appearing  on  the  re- 
port  of  Lord  Mansfieldy  who  tried  the  caufe,  are  thefe :   On  the 
25th  of  July  the  Arundel  failed  from  Morant  harbour  to  Kingm 
Jhnf  ye\^txt  ih€  met  the  Ohrieux  man  of  war.  Captain  CadogaH^ 
who  was  likewife  on  his  vray  to  join  Admiral  Graves  at  Blue^ 
fields.    Lord  Rodney  had  appointed  Admiral  Graves  to  rendez^ 
▼otts  at  Bhsefieldsf  in  order  to  take  the  fleet  of  merchant .  fliips^ 
which  were  to  fail  from  thence  upon  the  ift  oiAugufi^  under  his 
command,  and  to  convoy  them  to  Great  Britain.  Captain  Mamti 
upon  their  meeting  in  Kingfton  harbour,  afked  for  failing  6rder» 
from  Captain  Cadogan^  who  faidi  he  had  none,  not  having  him^ 
felf  at  that  time  joined  the  Admiral :  but  he  was  fure  that  Ad* 
miral  Graves  would  not'  fail  from  SluefielJs  till  the  Glorieux 
joined  him.    However,  if  he  fhould  have  failed,  he,  Captain 
Cadogon^  would  give  Captain  Mann   failing  orders,   and  tako 
every  care  of  the  Arundel  in  his  power.    They  proceeded  to- 
gether, and  arrived  at  Bluefields  on  the  arSth  of  July  /  but.  they 
found  that  Admiral  Graves  had  failed  two  days  before.    The 
Glorieux  and  Arundel  then  failed  from  Bluefields,  the  former  firing 
guns,  giving  fignals,  and  behaving  in  every  refpe£l  like  a  convoy* 
Upon  the  fifth  of  Augufl  a  fignal  was  made,  that  the  fleet  ^as         , 
in  fight ;  and  on  the  fe^enth  they  joined  the  fleet  off  Cape  An^ 
fionio.  The  Arundel  vez%  afterwards  loft  in  September ,  in  a  dreads 
fttl  ftcrm,  which  difperfed  the  whole  fleet,  and  in  which  a  vaft 
number  of  the  (hips  perifhed.  Upon  this  evidence,  the  jury  were 
of  opinion,  under  the  direction  of  the  Chief  Juftice,  that  the 
terms  of  the  warranty  had  not  been  performed,  and  they  there* 
fore  found  a  verdift  io/c  the  underwritcrsj  the  defendants.    After 
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CHAP,  this  queftion  h^d  been  fully  argued  at  the  bar,  the  three  judge^i 
xviif.     jjj.  juftic^  AJbhurJi  being,  at  that  time,  one  of  the  Lords  Com- 
miffioners  of  the  Great  Seal,  delivered  their  opinions  feverally. 

Lord  Mansfield*  --<'  Though  the  underwriters  and  infured  are 
equally  innocent  %  yet  I  cannot  help  faying,  that  now,  as  well 
as  at  the  trial,  my  inclination  led  me  to  wi(h,  that  the  plaintifls 
were  in  the  right.  But  the  more  it  is  argued,  it  is  the  le{s  Ibble 
to  difpute;  There  are  hypothetical  contrails  and  conditionsd 
contrails.  In  the  former,  the  comrad  depends  upon  an  event 
'  taking  place }  there  is  no  latitude  \  no  equity  \  the  only  queftion 

is,  has  that  event  happened.    But  conditionsd  contraAs  admit  of 
a  more  liberal  conftruAion.    Now  the  only  queftion  upon  this 
contra£l  is.  Whether  this  Ihip  has  departed  with  convoy  ?  A  great 
«  deal  muft  be  referred  to  the  ufage  of  merchants.    The  govern- 
ment appoints  a  convoy  for  the  trade,  and  alfo  names  a  place  of 
rendezvous.     Then  comes  the  reference  to  the*iifage  of  oier- 
chants }  the  voyage  is  begun  at  Kingjhn  /  but  the  riik  only  com* 
mences  at  Blu^elds.    Now  though  Lord  Rod$iey  defircs  the  up- 
tain  of  the  GlmeuM  to  take  any  (hips  he  may  pick  up  in  his  way, 
and  convoy  them  to  BluefiMs  $  yet  the  warranty  in  the  poIicy^ 
by  the  ufage,  does  not  require  convoy  to  BbufUlis.    The  fecond 
reference  to  (he  ufage  of  merchants  is.  What  is  efteemed  a  con- 
voy by  merchants  ?  A  convoy  is  a  naval  force^  under  the  command 
ef  thatperfin^  whom  government  bai  appointed*    They  truft  to  the 
knowledge  of  government,  which  muft  be  fuppofed  to  be  better 
acquainted  with  the  plans  and  force  of  the  enemy,  and  with  the 
ftrength  neceflary  to  repel  their  attempts.    Now  this  is  the  ge- 
neral ufage,  to  which  matters  of  this  kind  are  referred.    Then 
let  us  fee  what  the  cafe  is  here.-r-Lord  Rodney  appmnts  Admiral 
Graves  to  go  with  ten  fail  of  the  line  to  Bluefields  s  and  from 
thence  to  convoy  the  Jamaica  trade  to  Great  Britain.  When  tiej 
come  to  the  place  of  rendezvous,  they  take  failing  orders  from 
the  Admiral,  ^hicb  are  ejfential  to  convoy^  as  by  them  they  know 
the  fignals,  for  what  places  they  are  to  fteer,  in  cafe  of  difper- 
Con  by  ftorm,  or  any  other  juft  caufe  (a).     Admiral  Graves^  on 
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WITH  WARRANTIES.  445 

the  26th  of  Julft  for  rcafons  bcft  known  to  himfelf,  thinks  he  has  C  «  A  P. 
got  all  the  Qiips,  for  which  he  ought  to  fta^,  and  proceeds  on, 
his  voyage.  He  leaves  no  order  for  the  Glarieux  to  follow  him 
to  Cape  Anthonio  ;  and  though  it  is  very  true,  that  it  is  in  the 
power  of  the  Commander  in  Chief  to  change  the  place  of  ren- 
dezvousi  yet  in  this  cafe  it  is  not  true,  as  was  fuppofed  in  argu- 
ment|  that  Cape  Anthomo  was  appointed.  At  the  time  of  failing 
from  Bluefieldsy  the  Glorieux  was  no  part  of  the  convoy ;  for  (he 
did  not  come  there  till  two  days  after  the  fleet  was  gone.  Upon 
thefe  fa£ls  it  did  appear  to  me,  and  to  the  jury  at  the  trial,  that 
the  warranty  was  not  complied  with :  I  continue  .of  the  fame 
opinion  now ;  and  that  this  rule  (hould  be  difcharged.*' 

Mr.  Juftice  Willes. — *^  I  cannot  pcrfeflly  coincide  with  every 
thing  which  Lord  Mansfield  has  laid  down.    The  form  of  the 
contrafi  is  in  general  words  <^  to  depart  with  convof^*  without 
mentioning   any  particular  day,  or  pointing  out  any  fpecific 
convoy.     The  terms  of  the  policy  feem  to  me  to  have  been 
literally  and  fubftantially  complied  with ;  for  there  was  no  lacber 
on  the  part  of  the  Arundel ;  (he  came  with  all  poflible  expedi- 
tion, and  was  at  Bluefields  two  days  before  the  tigie  appointed 
for  failing.   When  Captain  Mann  found  thkt  the  fleet  was  gonCf 
he  did  every  thing  in  his  power  for  the  fecurity  of  the  (hip ;  for 
he  put  himfelf  under  the  prote£);ion  of  the  Glmewt^  which  was 
.appointed  by  Lord  Rodney  to  make  a  part  of  the  convoy:  and  it 
appears  in  evidence,  that  in  every  refpe£l  Captain  Cadogan  be- 
haved as  a  convoy.     I  have  fearched  a  good  deal  for  cafes ;  and  Vid«  poft. 
I  can  only  find  one  in  Strange^  1 250,  upon  the  fubje£l  of  fail-  P-453- 
ing  orders ;  and  I  do  not  think  that  cafe  goes  fo  far  as  to  fay, 
that  failing  orders  are  eifentiai  to  a  convoy.    The  lofs  of  the 
^r2/;ji^/ happened  long  fubfequent  to  her  joining  the  fleet}  and  I- 
am  therefore  of  opinion,  that  the  warranty  in  this  policy  has* 
been  fubftantially  performed." 

-  Mr.  Juftice  Buller.-^^In  deciding  this  cafe,  it  is  not  neceflTary 
to  fay,  whether  faHing  orders  are  eflfential  or  not :  as  at  prefent 
advifedy  I  do  not  fay  that  they  are  abfolutely  neceflary.    The 


«*  W  JvfUI  take  tare  fij  you  ;**  and  the  (htp  being  loft  that  night  by  ftriking  oa  the 
^le,  the  f  oeftioo  «»,  If  the  Aip  was  pat  under  coorojr,  having  no  Jairtag  firdtrt  f 
Ani  it  WM  bcU  Ac  wta,  and  the  plaintiff  had  a  Terdid.    NqU  f  the  ibird  tdithm. 

I^K  3  prc{:nt 
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c  K^A  P.  pitkni  queftion  is  ikuptj  this :  Did  the  JrumU  bA  with  cpb* 
^^^^'  v6y  ?  Tbia  is  s^  condition  which  muft  be  literally  compUed  vith* 
as  all  the  cafes  agree.  As  to  the  qaeftiqn  itfelf»  it  is  uadoabt* 
edly  a  queftion  of  fa£l :  and  the  f a^s  of  the  caie  (ccm  to  me  to 
prove^  that  the  Qlorimx  was  no  part  of  the  cpnvoy.  Admiral 
Graves  had  failed  before  they  arrived  ;  and  that  nrcttrnftance, 
which  my  Lord  ftated»  feems  very  ma^rial,  that  no  orders  were 
)eft  behind  for  the  Ghrimx.  I  fay  that,  on  this  endence,  (he 
was  not  a  part  of  the  convoy  :  for  in  order  to  make  her  fo»  it 
muft  appear  that  {he  was  under  the  orders  of  Graves.  Did  he 
leave  her  behind  to  take  care  of  the  ihips  that  remained  ?  If  f0| 
it  would  alter  the  cafe  very  materially.  But  there  was  no  fuch 
idea ;  for  if  there  had,  the  Glorieutf  would  have  remained  at 
^hifieUs  for  the  reft  of  the  fliips,  until  the  i  ft  of  Augujl :  on 
the  contraryi  Captain  Cadogan^  finding  that  Admiral  Grmves  waa 
gone,  immediately  followed ;  for  his  fole  objcQ  was  to  jmn  Ad« 
miral  Graves.  Ships  muft  fail  under  the  corrvoy  appointed  by  the  go^ 
^femment  of  the  country^  who  proportion  the  ftrength  of  it  to  die 
peceflity  of  the  times.  To  what  end  would  this  care  be  taken^ 
if  merchantmen  were  to  fail  under  the  protedion  of  (ingle  fliipSy 
with  which  they  may  happen  to  meet  i  I  am  therefore  of  0|m* 
nipn^  that  if  a  ihip  do  not  fail  with  the  convoy  appointed  by 
government,  it  is  not  a  failing  with  convoy,  within  die  tcrma 
of  the  policy/'  The  rule  for  a  new  trial  was  therefore  dift 
j::barged  (a). 

This  queftion  refpe£^ing  the  necei&ty  of  having  Culing  inftruc- 

tions  from  the  commander  of  the  convoy  capie'on  tp  be  con? 

VMb  ▼.       fidered  in  the  Coort  of  Qonimon  Pleas,  upon  a  motion  for  a  new 

Poll  5.        Juftice  Byre,  faid,  M  Had  not  my  Lor4  mentioned  that  the  ver- 

fiifk  was  entirely  to  his  fatisfadion,  I  (hould  not  decide  upon 

this  application  in  the  firft  inftance.    The  cafe  is  here  brought 

to  a  queftion  of  law.     In  point  of  latv,  then,  the  generof  prepofition 

Jsp  that/aiUng  in/hru^i^ns  arf  neceffary.    I  haye  never  decided  this 

$ktiAf I  ft  («)  Ano^r  aAioo  wm  brousbt  qpon  tha  ftme  policy  ai|^ft  motlicr  of  the  under* 
CDil4baU  wtitai ;  Mid  ilehough  a  Tcrdlft  10  thic  e^k  was  /oond  for  the  pliiotiffa  a  yet  it  fceme  ta 
I^STr'^*  me  ID  ksve  Ike  doariBCi  above  tranced  onflitkea :  far  ttpm  tiM  Ipeeiia  trial  itvaf 
a^*  Eafter'  V^'^t  beyond  all  4oobt,  cbat  the  Olorleex  «*••  ia  truth  a  part  of  the  ceovoy,  a  M» 
Tcia  1784.  which  was  left  doabtful  on  the  firft  ^  aad  It  ^u  i)poa  tl^at  £|ft  th|(t  \«A  MapsfieM  aa4 
Mr.  Jufticp  BttUer  c)iief!y  nlied. 


WITH  WA&RANTIES.  447 

csfit  mjfdt,  but  it  has  dten  been  determined  at  GuibSitJl.  I  do  chap. 
not  fa  J  thtt  there  may  not  be  cafes  in  which  they  may  be  dif-  * 

penfed  with*  In  HiUartr.  Pigouf  my  espreffion  is,  **  It  ia  not 
ncceflary  to  fay»  whether  failing  orders  are  eflential  or  not }  as 
at  prefent  adTifed,  I  do  not  fay  that  they  are  abfolutely  necef- 
fary/*  The  cafe  of  ViBoria  ▼.  C&iftvgoes  no  further.  If  the  sce  pelt 
captain^  from  any  misfortane,  fiom  ftrefs  of  weather^  or  other  452; 
circumftances^  be  abfolutely  prerented  from  obtaining  his  iii« 
ftAidionsi  ftill  it  is  a  departure  with  convoy :  butthen  he  muft 
take  the  earlieft  opportunity  to  obtain  them.  Generally  fpeak« 
ingi  ualefs  (ailing  inftrudions  are  obtained,  the  warranty  b  not 
complied  with:  the  captain  cannot  anfwer  Ggnals ;  he  does  not 
know  the  [place  of  rendezvous  in  cafe  of  a  ftorm ;  he  does  not 
ineffieft  put  himfelf  under  the  protedionof  the  convoy,  and 
therefore  the  underwriters  are  not  benefited/'  The  other  judges 
concurred  ii|  this  opinion. 

In  a  ftill  later  cafe,  in  an  aAion  on  a  policy  of  infurance  on  France ▼. 
t^e  (hip  Poiemacif  at  and  from  Jamaica  to  London,  warranted,  to  siitings'ic 
depart  with  convoy  from  the  place  of  rendezvous  on  or  before  S^jjjjlu 
the  I  ft  of  jfugtf/l  1705  :  it  was  admitted  that  the  veflel  never  had  3S  Oeo.i. 
got  fo  near  to  the  admiral,  who  had  in  hSt  left  the  place  of 
rendezvous  before  the  Potomack  arrived  there,  as  to  obtain  fail- 
ing orders,  when  he  loft  fight  of  the  convoy,  and  was  after-  5i!borI»7 
wards  taken.     The  plaintiff's  obje£l  was  to  get  a  decifion  upoK  jii4gment  of 
the  point.   How  fap  failing  inflruBions  were  effential  to  the  failing  ]^^^nt 
with  COnvOJ  f  ^n  ^^  ^^^^  ^^  AnderCM  v.  Pitcher,  s  BoC  Sr  PttlL  %^ 

Lord  Kewfon  exprelTed  the  ftrdng  inclination  of  his  opinion  to- 
be,  that  thty  were  effential,  but  would  not  decide  it,  as  this 
veffel  had  never  infaH  joined.    The  plaintiffs  were  nonfuited« 

Although  the  decifions  of  the  courts  of  common  law  require 
BO  additional  authority  to  fupport  them ;  yet  it  will  be  proper^ 
merely  by  way  of  Uluftration,  to  point  out  to  the  reader^  in 
what  cafes  the  opinions  of  foreign  writers  agree  with  the  deter- 
minations of  the  i?/if/yi&  courts  of  juftice.  Monfieur  jD'j^m^i- 
gon^  a  very  diftinguilbed  French  writer  upon  this  branch  of  ju-^  ^  1^1!'^*°' 
rifprudence,  puts  this  cafe :  «  On  a:vott  fait  dea  affunmces  Air 
<<  un  navire,  de  fortie  de  MarfeilU  ju(q'aux  Detroits  de  Gitrali^ 
<<  /or,  et  dans  la  police  il  etoit  dit  que  le  navire  partiroit  de 
^  ifarfiilkfws  Vtfcorte d^un  iatiment de  rot;  dutriment,  affuranci 
^  ^  K  4  «W/^ 
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CHAP,  u  nullt.  Uoc  fregate^  chargee  dc  munmons  dc  guerre  pout 
<*  Alge^ras^  fe  trouToit  \  VEJltupu.  Le  naTire  aflure  ^mk  \  h 
<*  voile  foils  les  auf pices  de  cette  fregate,  qui  lai  accorda  pro* 
^<  tc&ion,  et  qui  panit  en  meme  temps*  CoDfulte  far  ce  cast 
<*  je  fus  d'avts  que  ft  le  na?ire  etoit  pris  par  les  ennemis,  les  af- 
<<  fureurs  feroinet  fondes  a  refufer  le  payment  de  ]k  perte :  car 
<<  autn  chofe  eft  d^itnfous  rifcorteJTun  hatiment  du  rci,  et  autre  cbofe 
^*  efi  di  nawguer  Jimplement  f<ms  fes  aufpica** 

ScsdiccaAb  From  the  cafe  of  HMert  and  Pigau  we  co]le£l  this;  that  a 
convoy  appointed  by  the  admiral  commanding  in  chief  upon  a 
ftation  abroad,  is  a  convoy  appointed  by  government*  And  be- 
fidcs  the  inftru£tion  it  affords,  applicable  to  the  particular  fub« 
jedl,  for  which  it  was  here  inferted,  it  ferves  to  eftablifli  fome 
principles  laid  down  at  the  beginning  of  this  chapter ;  that  whe- 
ther the  lofs  do  or  do  not  happen,  on  account  of  the  breach  of 
the  warranty,  ft  ill  the  policy  is  fotfeited  :  for  in  that  cafe,  the 
ihip  infured  pcridied  in  a  ftorm,  long  after  (he  had  joined  the 
regular  convoy  ;  and  confequently  the  lofs  did  not  happeUj  on 
acicount  of  the  breach  of  the  condition. 

Having  feen  what  (hall  be  deemed  a  convoy,  let  us  proceed 
*  to  conGder  what  (hall  be  a  departure  with  convoy,  within  the 

meaning  of  a  warranty  to  depart  luitb  convey.  The  rule  on  this 
point  U  (hoft  and  clear,  that  fuch  a  warranty  implies,  that  the 
(hip  (hall  go  with  convoy  from  the  ufual  place  of  rendezvous, 
at  which  the  (hips  have  been  accu{lomed  to  afiembl.e  ;  as  Spit' 
fyad^  or  the  Downs ^  for  the  port  of  London;  and  Bluejulds  for 
alt  the  ports  in  Jamaica.  And  from  the  p^^rticular  port  to  fuch 
vfual  place  of  convoy,  the  (liip  is  prote£ted  by  the  policy. 

LnWlin*a  Thus  in  an  a£lion  on  a  policy  of  infurance  by  the  defendant  at 
ufe,  \  S4ik«  j^j^^  infuring  a  (hip  from  thence  to  the  Eafi  Indies^  tuarranied 
to  depart  with  convoy ;  the  declaration  ftates,  that  the  (hip  went 
from  London  to  the  Downs,  -and from  thence  with  convoy,  and  was 
loft*  After  a  frivolous  plea  and  demurrer,  the  cafe  ftood  upon 
the  declaration,  to  which  it  was  obje£led»  That  here  was  a  de- 
parture without  convoy* 

fcrCmiaia*  The  claufe,  warranted  to  depart  with  convoy,  muft  be  coa. 
ftrued  according  to  the  ufage  among  merchants ;  that  is,  from 
fdch  place^  where  convoys  areto  be  hadj  as  the  Downs,  &c. 

4  It 


*     J^ 
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It  IS  true,  Lord  Chief  Jufticc  HtM^  upon  that  occafion,  was  of  chap. 
a  difFcrcnt  opinion ;  but^  the  judgment  of  the  other  judges  was        ^^"' 
relied  upon,  and  con6rmcd  in  the  following  cafe  by  Lord  Chief 
Jiiftice  Lee^  and  has  alfo  been  recognized  in  feveral  other  cafe8»    ^ 
in  which  the  queftion  has  come  collaterally  before  the  Court.    In.       « 
deed,  of  late  years,  it  has  been  tacitly  acquiefced  in  \  for  there 
never  was  a  convoy  from  the  ^oxtol Ltrndon* 

On  an  infurance  from  London  to  Gibraltar^  warranted  to  depart  Gordon  ▼ 
iviib  convoy^  it  appeared  that  there  was  a  convoy  appointed  for  ^  ^^j^^^ 
that  trade  at  Spithead^  and  the  (hip  Ranger  having  tried  for  con- 
vpy  in  the  Dottms,  proceeded  for  Sptthead^  and  was  taken  in  her 
way  thither.     The  infurers  infifted,  that  this  being  the  time  of  a 
French  war,  the  (hip  fliould  not   have  ventured  through  the 
Cbannei^  but  have  waited  in  the  Downs  for  an  occafional  con« 
voy.     And  many  merchants  and  office* keepers  were  examined 
to  th<vt  purpofe.    But   Lord  Chief  Juftice  Lee  held,  that  the 
(hip  was  to  be  confidered  as  under  the  defendant's  infurance 
to  a  place  of  general  rendezvous^  according  to  the  int'erptetation  of 
the  words,    "warranted  to  depart  with  convoy.'*     Salk.  ^i^^. 
And  if  the  parties  meant  to  vary  the  infurance  from  what  is 
commonly  undcrftood,  they  fhould  have  particularized  her  dc- 
•  parture  with  convoy  from  the  Downs.     The  jury  was  compofcd 
of  merchant <,  who  found  for  the  plaintiff,  upon  the  ftrength  of 
this  direction, 

A  fimilar  decifion  was  made  in  the  year  1781,  by  the  Admi-  ^^^  ^^ 
falty  of  France,  which  is  reported  in  the  work  of  Emerigon*  p.  i66. 

■ 

Upon  this  kind  of  warranty,  it  is  to  be  obferved,  that  although 
the  words  commonly  ufcd  arc,  "  to  depart  with  convoy,"  or, 
**  to  fail  with  convoy  j"  yet  they  extend  to  failing  with  convoy  ftSalk.443, 
throughout  the  whole  of  the  voyage,  as  much  as  if  thofe  words 
were  inferted.  Indeed  to  fuppofe  the  contrary  would  introduce  . 
an  infinite  variety  of  frauds  ;  as  a  (hip  would  fail  out  of  harbour 
with  the  convoy,  continue  with  it  for  an  hour  or  two,  then  leave 
it,  and  run  every  peril,  at  the  ri(k  of  the  underwriter.  If,  there- 
fore, the  convoy  is  only  to  go  a  part  of  the  way,  that  is  not  a  com- 
pliance with  the  warranty ;  and  the  infurer  is  difcharged  from 
his  engagements.  '  ,  ,     ^ 

This 
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CHAP.      Thii  watone  of  the  pointt  rated  in  Jefrtjs^*  Legenirat  that 

^  *  M  irill  be  quoted  at  Imgth  prefentlf  9  in  which  Lord  Chief  Jaftice 

I  Uf.  |9a  H^  and  the  teft  of  the  Court  held,  that  although  the  words  of 

the  policy  only  were  <*  to  depart  with  conToy,**  yet  they,  extend 

to  (ail  with  convoy  throughout  the  whole  joyage. 

In  a  more  modern  cafe,  howererj  thia  dodrine  came  again  in 
queftion;  and  after  very  full  confideration,  the  opinion  of  Eori 
Hob  was  unanimouffly  confirmed  by  the  whole  Court  of  King's 
Bench. 

^J  *•  It  was  an  adion  for  money  had  and  received,  brought  agunft 

DoBf!^  '  an  underwriter  for  a  return  of  premium*  The  poKcy  was  on 
the  flrip  the  Parkir  Gal/iji  <<  at  and  from  Venice  to  the  Cmrnuti 
<(  Jflandt,  and  at  and  from  thence  to  Lmixmi*  at  a  premium  of 
five  guineas /#r  c  it»  <<  to  return  2  per  cent.  tftheJlnp/aileJ  mtb 
'<  cmvoy  frem  GikraHar^  and  arrived."  The  fliip  touched  at 
Giirabar  on  her  way  home,  and  failed  from  thence  under  con- 
voy of  the  Z^Jyr  Hoop  of  war,  hfi  the  cwtvoy  ^vasde/limi  onlf  Ug9 
to  a  eertmntatiiude^  about  as  far  as  Cape  Fhttfierre,  being  ordered 
on  the  Li/ton  ftation ;  and  accordingly  the  fliip  and  con* 
voy  feparated,  and  the  Ihip  arrived  f afe  at  London^  The  only 
queftion  in  the  cafe  was.  Whether,  by  the  terms  of  the  policy, 
the  condition  for  the  letura  of  premium  xns  %  depart$tre  from  G^ 
rakar  wkb/uch  convoy  as  could  k  met  nmth^for  tubatever  fart  ^ibt 
voyage  that  might  happen  to  U^  or  a  departure  vnth  convoy  fir  the 
voyage?  The  trial  came  on  before  Lord  Mansfield  and  a  com* 
mon  jury,  when  a  verdi£i  was  found  for  the  plaintiffs. 

A  rule  having  been  obtained  to  (hew  caufe  why  there  fiiould 
not  l)e  a  new  trial :  the  evidence  from  his  Lordfbip's  report  ap« 
peared  to  be  thus :  That  the  plaintiffs  had  called  witnefies  (one 
of  whom  was  Mr.  Gorman^  an  eminent  merchant)  to  prove  thai 
for  fome  years  pad,  when  convoy  fir  the  voyage^  or  the  whtk 
voyage  was  intended,  thofe  explanatory  words  had  been  added^ 
and  that,  by  this  ufage,  the  ezpreffions  of  ^fiiling  vath  convoyi^ 
and  <'  failing  with  convoy  for  the  voyage,"  had  received  diftiaft 
technical  meanings :  <<  with  convoy,**  fignifying  whatever  con- 
voy the  fliip  (hould  depart  with,  whether  for  a  greater  or  lefa 
part  of  the  voyage.    Several  policies  were  alfo  producedj  which 


WITH   WARItANTIES*  45« 

bad  been  filled  up  at  the  office  of  the  fame  brokeri  who  had  pie-  chap* 

pared  that  which  had  given  occafion  to  this  caufe,  in  which  the     Xviu. 

words  <<  for  the  voyage/'  or  <<  for  England^  were  added.    The 

captain  proved,  that  at  the  time  when  he  left  Gibraltar^  no  other 

fconvoy  was  to  he  had.     The  witneffes  for  the  defendant  fworcy 

that  they  underftood  the  words  **  with  convoy/'  to  rnean^  conwrf 

f$r  the  vojag€  /  and  the  broker  faid,  that,  at  the  time  this  policy 

was  figned^  he  undcrftood  and  apprehended  it  was  fo  under* 

ftood  by  all  the  parties,  that  the  convoy  was  to  be  for  the  voyage, 

and  that  the  return  was  fuch  as  was  ufual,  when  convoy  for  the 

voyage  was  meant.      His  Lordfliip,  after  ftating  the  evidence, 

faidy  that  when  the  cafe  was  opened,  he  thought^  on  the  face  o£ 

die  policy,  that  the  wards  muft  mean  for  the  voyage.    He  had 

not  admitted  the  coun&l  to  alk  the  opinion  of  the  witnefles  on 

the  conftruAioa  %  but  to  learn  whether  there  was  any  ufage  in 

this  cafe,  which  would  give  a  fixed  technical  fenfe  to  ^e  words. 

This  was  a  queftion  of  twBt  to  be  afcertained  by  evidence,  and 

proper  for  the  confideration  pf  a  jury. 

The  cafe  was  folly  argued  at  the  bar. 

Lord  ManffieU.'r^^^  On  the  words  I  wasdrongly  of  opinion, 
that  the  policy  meant  a  departure  with  convoy  intended  for  the 
voyage.  The  parties  could  not  mean  a  departure  with  convoy, 
which  might  be  defigned  to  feparate  from  the  (hip  in  a  minute 
pr  two  %  though  when  convoy  for  the  whole  of  a  voyage  is 
clearly  intended,  an  unforefeen  feparation  is  an  accident,  to 
which  the  underwriter  is  liable  \  for  the  meaning  of  fuch  a  war* 
ranty  is  not  that  the  fliip  and  convoy  (hould  continue  and  arrive 
together.  But  I  ftill  think  that  the  evidence  was  properly  ad- 
mitted at  the  trial  pf  this  paufe  \  becaufe  the  fenfe  contended 
for  by  the  plaintiffs,  was  not  inconfiftent  with  the  words  of  the 
policy,  and  therefore  it  was  material  to  fee  what  the  ufage  waa^ 
I  laid  great  ftrefs  on  Mr.  Gormatf^  teftimony.  I  did  not  con* 
Oder  him  as  a  common  witnefs.  However,  it  feems,  from 
what  I  have  heard  fince,  that  people  in  the  city  are  diflatisfied 
with  the  verdiA,  and  think  the  evidence  of  the  plaintiflTs  wit- 
nefles was  founded  on  a  miftake.  Certainly  critical  niceties 
ought  not  to  be  encouraged  in  commercial  concerns  \  and  ^iriiere- 
ever  you  render  additional  words  neceflary,  and  muUtply  themi 
yoK  ^Ifo  inultiply  do^bta  ^d  fntigi(inf.    It  may  be  hard,  bc« 

caufe 
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C  H  ^  P.  caufe  wprds  have  been  added  in  fome  inftances,  to  force  a  con* 
xviii.      flrudion  in  this  cafe,  from  the  omiffion  of  them.    The  queftion 
if  of  great  importance."—- The  rule  therefore  was  made  abfolate. 

Doug  p.  74.       The  new  trial  came  on  before  Lord  Mansfield  at  the  fittings 
Dote(7;*      j^ft^y  Trinity  term,  19  Geo.  3.  wheh  the  verdid  was  found  for 
the  defendant,  the  infurer. 

Doug.  7).  But  although  it  has  been  thus  fettled,  that  a  (hip  mud  depart 
'  ^'"*"«*>"»  with  convoy  for  the  whole  of  the  voyage  5  yet  in  the  laft  cafe,  it 
was  truly  (aid  by  Lord  Mansfield^  that  an  unforefeen  feparation 
18  an  accident,  to  which  the  underwriter  is  liable.  It  is  the  law 
of  reafon  and  common  fenfe ;  for  it  would  be  the  height  of  in- 
juftice  and  cruelty  to  heap  misfortune  upon  misfortune,  and  to 
fay,  that  becaufe  a  (hip  has  been  feparated  from  her  convoy  by 
ftrefs  of  weather,  or  the  fury  of  the  elements  (perils  infurcd 
againft  by  the  policy),  that  the  infured  (hall  fuffer  (till  grcatet 
mifery,  by  behig  deprived  of  that  indemnity  which  he  had  fe- 
cured  to  bimfelf  by  papng  a  fufficient  and  adequate  premium. 
The  law  of  England  does  not  tolerate  fuch  principles :  and  tbe 
firft  decifion  upon  the  fubjeA  was  fuch,  that  it  never  has  been 
departed  from  in  any  inftance^ 

jeiTerey  t.        Affumpfit  on  a  pqlicy  of  infurance  made  in  the  ufual  form, 

3  Eel^^ao*  **  f^^om  London  to  Cji/z,' warranted  to  depart  with,  convoy." 

»^*"'«44j»  Upon  the  general  iflue  pleaded,  the  jury  found  a  fpecial  verdift, 

1  Show.    '   ftating,  that  the  (hip  did  depart  from  the  port  of  London,  in  com- 

Mod^cS      P^^y  ^^  ^^^  convoy  intended,  and  failed  together  as  far  as  the 

3.  c«  IJle  of  Wight,  in  purfuance  of  the  voyage  towards  Cadiz  \  and 

there  they  were  feparated  by  (Ircfs  of  weather ;  that  the  convoy 

put  inxblorbay^  and  the  infured  (hip  into  the  port  of  Powej  in 

Cornwall.    That  three  days  afterwards,  the  wind  fetting  right 

to  bring  the  convoy  down  the  channel,  the  mafter  of  the  infured 

(hip  failed  out  of  Fowey  on  purpofe  to  meet  the  convoy ;  but  it 

did  not  come  :  and  then  the  infured  ihip  was  feized  with  another 

ftorm,  fo  that  flie  could  not  return  from  whence  (he  came,  but 

was  driven  upon  the  French  coaft^  and  there  taken  by  the 

enemy, 

Carth.iiS.        After  feveral  arguments  of  this  fpecial  verdtfb,  the  plaintiff 
had  judgment /<r  totam  curiam  g  and  their  principal  reafon  was, 

becaufe  there  was  no  manner  of  negle^i  or  other  default  found 

■• 
m 
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in  the  matter  of  the  fliip ;  but  it  appeared  he  had  done  all  in  his  0  H  a  ?• 
power  to  keep  in  company  of  the  convoy.  It  is  found  cxprcfsly,  xviii. 
that  he  departed  with  convoy  from  his  firft  port,  which  anfwers 
the  words  of  the  policy :  but  it  would  have  been  otherwife,  if 
any  fraud  or  negledl  had  been  found  in  the  matter  of  the  infured 
fhip  after  his  departure,  notwithttanding  he  departed  out  of  the 
firtt  port  with  convoy  j  for  the  meaning  of  the  words  **  war- 
ranted  to  depart  with  convoy**  is,  that  the  infured  fliip-  (bould  keep 
company  with  the  convoy,  during  the  whole  voyage,  if  poflible. 

Even  where  the  (hip  has  by  tempeftuous  weather  been  p  re-  p^i^^^  f„ 

vented  from  joining  the  convoy  at  all,  at  leatt,  of  receiving  the  '*>«  «»fc« 

orders  of  the  commander  of  the  ihips  of  war,  if  (he  do  every  et  kq.  and* 

thing  in  her  power  to  efFeft  it,  it  (hall  be  deemed  a  failing  with  P®***^''^^ 

convoy,  within  the  terms  of  the  warranty.  may  arife«t 

to  the  foU 
•  *  -  lowing  cafe. 

The  plaintiflPhad  infured  on  goods  in  the  Join  and  Jane^  from 
Gotfenburgh  to'  London^  with  a  warranty  to  depart  with  convoy  from 
FUclerj*  In  July  1744,  the  (hip  failed  from  Gottenb^rgb  to 
Flechery^  and  there  (he  waited  for  convoy  two  months.  On  the  ^^'*  ^* 
21ft  of  September^  at  nine  in  the  morning,  three  men  of  war,  »Sui. 
who  had  one  hundred  merchant  (hips  in  convoy,  ttood  ofF  '^^^ 
Fiiciery,  and  made  a  (ignal  for  the  (hips  there  to  come  out,  and 
likewife  fent  in  a  yaul  to  order  them  out.  There  were  fourteen 
(hips  waiting,  and  the  John  and  Jane  got  out  by  twelve  o'clock^ 
and  one  of  the  firtt  ;  the  convoy  having  failed  gently  on,  and 
being  two  leagues  a-head.  It  was  a  hard  gale,  and  by  fix  in  the 
afternoon,  the  (hip  came  up  with  the  fleet ;  but  could  not  get  to 
either  of  the  men  of  war  for  failing  orders,  on  account  of  the 
gale  of  wind.  It  was  ttormy  all  night,  and  at  day  break  the 
(hip  in  queftion  was  in  the  roidtt  of  the  fleet ;  but  the  weather 
was  fo  bad,  that  no  boat  could  be  fent  for  failing  orders.  A 
French  privateer  had  failed  amongtt  them  all  night :  and  it  being 
foggy  on  the  22d,  attacked  the  John  and  Jafe  about  two,  who 
kept  a  running  fight  till  dark,  which  was  renewed  the  next 
morning,  when  (he  was  taken.  For  the  defendant  it  was  in- 
fitted,  that  this  (hip  was  never  under  convoy,  nor  is  ever  con(i« 
dered  fo,  till  they  have  received  failing  orders  ;  and  if  the  wea* 
Cher  would  not  permit  the  captain  to  get  them,  he  (hould  have 
gone  back* 

But 
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^  wy^  ^*       ^^^  ^  ^^^'  jttftice  tnd  the  jury  were  both  of  ofinlon,  that 

t  at  the  captain  had  done  every  thing  in  his  power,  it  was  a  de- 

Sir  wiiuam  parting  with  convoy :  and  thofe  agreeipents  are  never  confined 

^  to  precife  words }  as  in  the  cafe  of  departing  with  convoy  from 

London^  when  the  phce  of  rendezvous  is  Spitbeaif  a  lofs  in  going 

thither  is  within  the  policy «    S#  the  plaintiff  lecovered. 

But  it  is  evident  from  all  that  has  been  faid,  that  if  there  be 
an  opportunity  of  convoy )  if  the  convoy  throw  out  repeated 
fignals  to  join ;  and  by  the  negligence  and  delay  of  the  captain 
of  theinfured  ihip»  the  opportunity  be  loft,  the  warranty  to  de- 
part with  convoy  is  not  complied  ^ith,  and  the  underwriter  \m 
difcharged. 


Woodntfi^ 
Sittb(i  It 
GuHdliitly 

4  Oto.  }• 


Snltliv. 

ffOndotty 


Thus  in  an  a£tion  on  a  policy  of  infurance  tried  before  Lord 
Mansfield^  the  plaintiff  was  nonfuited,  there  being  a  warranty  to 
depart  with  convoy ;  and  it  appearing  from  the  evidence,  that 
the  commodore  of  the  convoy  had  made  fignals  for  failing  from 
SpHbiai  to  St.  Hilerfs  the  night  before,  and  had  made  repeated 
^nals  the  next  morning  from  feven  o'clock  till  twelve,  notwith-; 
ftanding  which,  the  fiiip  infured  had  negleded  to  fail  with  him, 
and  did  not  fail  till  two  hours  after,  in  confeqaence  of  which  the 
was  taken  by  a  privateer  (a). 

Althougli  wc  have  thus  feen^tkat  a  fltip  muft  not  voluntarily 
depart  from  convoy  during  the  voyage  (i),  yet  this  fpe'cies  of 
warranty  muft  always  be  conftrued  with  reference  to  die  ufage 
of  trade,  and  to  the  orders  of  government.  ,  For  if  the  courfe 
upon .  a  particular  voyage  has  been  to  have  a  relay  of  convoy, 
proteding  the  trade  from  one  port  to  another;  or  if  govern^ 
ment  appoint  a  convoy  to  efcort  the  trade  of  a  place  to  a  given 
latitude  and  no  farther ;  and  there  be  no  other  convoy  on  that 
ftation,  a  veffel,  takings  the  advantage  of  f uch  a  convoy,  has 
complied  with  the  warranty  to  fail  with  convoy  for  the  voyage. 

Thus  in  an  infurance  on  the  (hip  William,  *'  at  and  from  Lm^ 
dm  U  Jamakai^  tuarranted  to  dipart  with  convoy  for  the  vof^tp 

(•)  Af  to  tKedttty  of  t1i«'olSeeif  appointyd  lor  contoy  to  tncrchant' ibips,  At  it 
ptcfttibtd  ia  ikc  %mx.  of  cht  i|  Car.  a.  ft  it.  !•&  9.  art.  17  »  whidi  rcgvlatioaf  wtrv 
•onfirmed  by  the  lad  of  Geo.  %,  c.  33.  C  x.  art.  if. 


{h)  This  ii  asw  prabibite4  by  ftttaf^  See  poft.  p.  45S. 
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iMd  Mansfield^  in  the  CDurfe  •£  bk  fumimng  up  to  the  jvrf » 
faid|  *<  A  warranty  to  fail  with  convoy  means  with  facb  a  con- 
^  Toy  as  government  pleafes  to  appoint  \  and  whether  it  confifts 
<<  of  lieparate  Aipa  at  different  Rations  or  not»  it  is  a  convoy  for 
<<  the  voyage  \  therefore  on  that  point ^there  is  no  donbt." 

The  fame  do£lrine  was  held  by  Lord  Kenyon^  in  an  action  on  |^i[^^ 
a  pcdicy  of  infurance  at  andfrtm  Cadiz  to  Jmfterdamt  warranted  iotdon, 
to  fail  %vhb  convoy  for  the  voyage*  The  (hips  infured  had  failed  51^?*^ 
from  Cai^  under  a  Britifi  convoy ;  and  were  loft  before  they 
reached  the  Downs,  where  it  was  alleged  they  were  to  have  taken 
a  freifa  convoy  for  Amfhrdam*  The  under^ters  infifted  that 
the  convoy  (hould  have  been  direct  to  Amfitrdam*  The  afliiredt 
on  the  other  hand,  contended,  that  all  coiivoy  muft  be  according 
to  ufage,  and  that  in  many  voyages  there  is  no  fuch  thing  as  a 
direA  convoy,  but  that  the  vefTels  proceed  by  relays  of  convoy 
from  fts^e  to  ftage.  The  fpecial  jury,  with  Lord  Kenyon*s  appro- 
bation, gave  a  verdiQ  for  the  plaintiffs.  And  although  in  that 
cafe,  it  is  true,  the  underwriter  had  adjufted  the  policy  %uUb 
full  knowledge  of  all  the  circumftances,  which  his  lordfhip  feemed 
to  think  concluGve,  yet  there  were  other  caufes  on  the  fame  po- 
licy, where  there  was  no  adjuftment ;  and  upon  Lord  Kenyon 
and  the  jury  declaring  that,  without  conGdering  the  adjuftment, 
they  thought  the  warranty  htid  been  complied  with,  the  plaintiff 
lud  a  verdi£l,  and  no  motion  was  ever  made  for  a  new  trial  in 
any  of  thefe  caufes. 

So  alfo  the  Court  of  Conmion  Pleas  decided  in  an  aAion  on  a  D^EsnSao  v, 
policy  on  the  (hip  Little  Betfey,  at  and  from  London  to  St*  &€•  ^  h,  bikIu 
haftian,  warranted  to  fail  with  convoy*    The  Hup  failed  with  other  %%^^ 
veffels  under  convoy  of  feverai  (hips  of  war :  and  after  a  certain 
latitude,  the  Weazel,  one  of  the  men  of  war,  was  detsMshed  to 
convoy  the  Spani/b  (hips  \  Init  the  captain  of  that  (hip  had  orders 
to  go  with  the  St.  Seiq/Han  (hips  no  further  than  Bslha,  and  in 
h€t  he  went  no  farther.      A  verdiA  paffed  for  the  plainti£ 
When  the  cafie  came  on  before  the  Gourt  on  a*motion  for  a  new 
trial,  it  was  argued  for  the  underwriters,  that  wananties  are  to 
be  ftri£tly  complied  with }  and  that  however  near  the  port  of 
St.  Selafiian mif^ht  to  jBilha,  yet  the  principle  was  the  fame; 
and  that  a  convoy  to  the  latter  place  could  no  more  be  conftrued 
to  be  a  convoy  to  the  former^  than  a  convoy  to  the  Cafe  of  Good 

5  ^^ 
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CHAP.  Hope  could  be  a  convoy  to  the  Eafi  Indies ^  and  for  this  wa&  cite^ 
Hibbet  V.  Pigou  (fupra  443). 


Mr.  Jttftice  Buller* — ^(<The  cafe  of  Hibberf  and  Pigou  is  not 
applicable  to  this,  for  there  a' convoy  was  appointed  and  a9ualiy 
failed  from  Jamaica  to  England ;  as  to  the  inftance  put  at  the 
bar  of  a  convoy  to  the  Cape  of  Good  Hope^  I  entirely  differ  from  the 
counfel  on  that  point ;  for  if  government  thought  a  convoy  to 
the  Cape  was  a  fufficient  protedion  to  the  Eafi  India  trade,  and 
the  ufage  were  for  the  Eqft  India  (hips  to  fail  with  a  convoy  only 
to  the  Cape^  and  to  confider  that  as  the  Eafi  India  convoy,  and 
no  other  convoy  was  appointed  to  the  Eafi  In£eSf  I  (hould  hold 
that  the  warranty  was  complied  with ;  though  I  agree  if  there 
was  another  convoy  to  the  Ea/I  Indies,  it  would  be  otherwife* 
The  captain  of  a  merchant  fliip  has  nothing  to  do  with,  nor  can 
he  know  the  inftruAions  from  the  Admiralty  to  the  king's  offi- 
cers, but  mud  take  fuch  convoy  as  he  finds.  I  am  therefore  of 
opinion  that  there  is  no  ground  at  all  for  this  motiom" 


SSGcQwt. 


Mr.  Juftice  Heath. — « I  am  of  the  fame  opinion.  The  owner 
of  a  {hip,  when  he  makes  an  infurance,  cannot  know  the  orders 
of  the  Admiralty  refpe£ting  convoys.^ 

Mr.  juftice  Rooke. — <<  The  ground  ftated  at  the  bar  feems  to 
me  to  be  more  fit  for  the  jury  than  the  Court,  and  the  jury  have 
found  ^hat  the  convoy  was  fufficient."  • 

Lord  Chief  Juftice  Eyre. — **  I  am  fuisfied  with  the  finding  of 
the  jury," 

« 

The  rule  for  a  new  trial  was  therefore  refufed. 

The  failing  with  convoy  has  added  fo  much  to  the  fecurity  of 
our  commerce  in  time  of  war,  that  in  the  year  1798,  an  zCt  of 
parliament  pafled  for  the  purpofe  of  compelling  (hips  to  fail  with 
convoy,  and  by  which  alfo  a  cohfiderabie  revenue  was  intended 
to  be  raifed. 


The  firft  fe£tion  of  this  a£l  provides,  that  it  (hall  not  be  lav^ 
ful  for  any  (hip  or  veiTel  belonging  to  any  of  his  majefty's  fub- 
jeAs  (except  as  therein-after  is  excepted)  to  fail  or  depart  from 

any 
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V^Y  port  or  place  wbatcfer,  unle&  under  the  convoy  and  pro-  CHAP, 
te^ioo  of  fttch  (hip  or  (hips  as  may  be  appomted  for  the  pur-     xviil* 
pofe. 

That  the  mafter  or  other  perfon  having  the  charge  or  com-  U6u  t, 
mand  of  every  fuch  (hip  or  vcSkU  which  (hall  fail  or  depart  un- 
der the  prote^ion  of  convoyi  (hall  and  is  thereby  required  to 
ufe  his  utmoft  endeavours  to  isominue  with  fuch  cw^oy  during 
the  whole  of  t^  voyage,  or  during  fuch  part  thereof  as  fuch 
convoy  fliall  be  directed  to  accompany  and  proce£l  fuch  ihip» 
and  (hall  not  wilfully  feparate  or  depart  therefrom  upon  any  pre* 
tence  whatever^  without  order  or  leave  for  that  purpofe  fnini 
the  oifficer  having  the  commind  of  fuch  convoy* 

It  ia  alfo  ena£):ed  that  if  the  mafter  or  commander  of  any  flup.  3^^ . .  t 
which  is  by  this  a^  required  not  to  fail  without  convoy,  fhs^li 
(ail  without  convoy  }  or  having  failed  with  convoy  (ball  wilfully 
depart  therefrom,  without  leave  firft  obtained  from  the  pcrfoii 
entrufted  with  the  charge  of  fuch  convoy,  every  fuch  maftet 
Ifaali  forfeit  1000/.  and  in  cafe  the  whole  or  any  part  of  the 
cargo  conQfted  of  naval  or  military  (lores,  the  penalty  is  i  jooj^ 
with  a  power  in  the  Court,  wheire  the  a£lion  may  happen  to  be 
biought^  to  mitigate  the  penaUies,  fo  as  they  aiy:  not  reduced 
to  a  lefs  fum  than  50/. 

By  fe£lion  the  fourth,'  it  is  provided  that  in  cafe  of  a  failing  S<^4* 
vfithout,  or  a  wiltul  defertion  of,  convoy,  every  infurance  or 
contract  or  agreement  for  any  infurance  upon  f^ch  fliip,  or 
goods,  wares  or  merchandize  laden  thereoin,  or  upon  any  pro« 
perty,  freight,  or  other  intereft  arifing  out  of  the  fame,  whereon 
inittrancea  may  lawfully  be  made'  (and  which  (hall  be  the  pro- 
perty q{  the  miifter  or  commander  of  the  (hip,  fo  faili;ig  without 
cqnvoy,  or  wilfully  quitting  the  fame,  prof  any  perfon  intereftedi 
in  fetch  veflcl  or  cargo,  who  fhfill  have  direded,  or  been  any  w^ty 
privy  to,  or  inftrumental  in,  caiifing  fuch  (hip  or  veJel  to  fail  * 

vithottt  convoy,  or  wilfully  to  feparate  therefrom),  (hall  he  n^li 
tajti  Void,  to  all  intents  and  purpofed  both  at  law  and  in  equity^ 
any  contra^  or  agreenaent  to  the  contrary  notwithft^ding  i  ^4 
ik%,t  vt^ing  (ha^  be  recovered  thereon  by  the  aflure4  for  lofs  or 
dam.^ge,  ^  fc^r  the  premium,  or  confideration  in  juatui^  of  a 
premiu^^  which  f^ril^  h9^e  bce^  given  for  fuch  infurance ;  and 

I-L  if 


458  OF   NON.COMPLIAi^CE 

CHAP,  jf  any  party  to  fuch  infurance,  or  any  broker  or  other  pcrfbtir 
^^        fliall  tranfadl  a  fectlement  on  fuch  infuranoe,  or  allow  any  money 
in  account,  on  fuch  infurance,  every  fuch  perfon  fliall  for* 
feit  2oo/. 

•" 

s<^  5-  It  is  alfo  provided,   that  the  officers  of  the  cuftoms  Oiall  not 

permit  veflels  to  clear  outwards,  till  they  have  given  bond,  with 
one  furety,  in  the  penalty  of  the  value  of  the  fhip,  with  condition 
that  the  (hip  (hall  not  fail  without,  nor  wilfully  defert  the 
convoy. 

Sta.  6.  By  the  Citth  fedion,   this  a£l  Is  not  to  extend  to  ve(rels,  not 

I'; 98.°^  required  to  be  regiftered  by  any  a£t&  then  in  force ;  nor  to  any 

A  »«rr  gn-  jhip^  having  a  licence  (igned  by  the  Lords  of  the  Admiralty  to 

Briia)«vih.  f^U  without  convoy,  or  by  fuch  perfons  as  (hall  be  duly  antlio- 

e^,  is  noire-  j.J2cJ  \yj  xh^fj^  for  that  purpofe ;  or  to  any  (hip  proceedftig  with 

regiAered,  due  diligence  to  joip  convoy  from  the  port  or  place  at  which  the 
therlfotefaii  ^^^^  ^^^^  ^^  clcarcd  outwards,  in  cafe  fuch  convoy  (hall  be  ap- 
vyiihoutcon-  pointed  to  fail  from  fomc  other  port  or  place,  except  as  to  the 
wuhin^he  hond  hcrcby  required  to  be  taken  upon  the  clearance  outwards ; 
exception  in  ^f  to  any  (hip  bound  to  or  from  any  port  in  Ireland ;  or  to  (hips  . 

tbiicUufc       ...  1.        •      iT.  «.     .  /I.- 

of  the  (la-  bound  fron)  one  port  to  another  m  Qrreat  Brttam  s  nor  to  (hips 
*"  D  ff^***  *^  '^^  fervice  of  the  Eqft  Indta^  or  Hudfons  B(iy^  companies. 

a  Bof.  ft 

Sea!  r^*         ^y  *^  CJglith  f^aion,  the  afl  is  not  to  extend  to  (hips  failing 

\    from  foreign  ports,  in  cafe  no  cpnvoy  is  appointed  by  the  Lords 

of  the  Admiralty  of  Engldndf  or  perfons  authorized  by  them  at 

fuch  foreign  ports  to  appoint  convoys,  or  ta  grant  licences  for 

failing  without  convoy. 


t  * 


Sea.  9,  The  Lords  of  the  Admiralty  arc  to  give  notice  in  the  Gazitte 

that  mafters  of  (hips  (hall  have  on  board,  flags  and  vanes  for  the 
purpofe  of  diftindlion,  aadofanfwering  fignals ;  and  without 
having  which  they  are  not  to  be  cleared,  outwards. ' 

*^*  '«•  So  much  of  the  a£l  of  the  33  Geo.  3.  th.  66.  fee.  8.  as  makes 

the  matters  of  (hips  under  convoy  liable  to  be  articled  in  the 
Court  of  Admiralty  for  difobeying  (ignals  or  other  lawful  com- 
mands of  the  Commodore,  or  deferting  convoy,  and  (inable  at 
the  difcretion  of  the  faid  court,  in  any  fum  not  exceeding  500/.' 
and  puni(hable  by  imprifonment,  not  exceeding  one  year,  (h^n 

.   .  foe 
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« 

be  painted  on  a  board,  and  affixed  on  fome  confpicuoas  and  con-  chap. 

XVI  ir 
Tcnient  part  of'cvery  (hip  which  by  this  aft  is  required  not  to  fail 

or  depart  without  convoy ;  and  that  in  default  thereof  every 

mafler  or-other  pcrfon,  having  the  charge  or  command  of  any 

fuch  (hip,  (hall  forfeit,  for  every  fuch  offence,  the  fum  of  50/, 

The  eleventh  fefiliort  direfls,  that  if  any  (hip,  required  by  seft.  11. 
this  ad  not  to  fail  without  convoy,  (hairbe  in  imminent  danger 
of  being  taken  by  the  enemy,  the  commander  of  the  (hip  (hall 
make  iignals  by  (iriflg  guns  to  convey  information  of  his  danger 
to  the  reft  of  the  convoy,  as  well  as  to  the  (hips  of  war  underthe 
proteftion  of  which  he  is  failing ;  and  that  in  cafe  he  is  taken 
j^oflef&on  of,  he  (hall  deftroy  all  inflruftions  confided  to  him,  re- 
lating to  the  convoy  ;  and  every  commander  wilfully  neglefting 
to  make  fuch  fignals,  or  to  deftroy  fuch  inOruQions,  (hall,  for 
every  fuch  offence,  forfeit  a  fum  not 'exceeding  loo/. 

The  remainder  of  this  ftatute  is  employed  in  dlrefling  how 
Ac  duties  (hall  be  raifed  and  coUeAed^ 

The  third  and'laft  fpecies  of  warranty,  which  falls  under  our 
confideration,  is  that  of  neutrality  ;  or  that  the  (hip  or  goods  in* 
fared  arc  neutral  property.    This  condition  is  very  different  from' 
either  of  the  two  former ;  for  if  this  warranty  be  not  complied 
with,  the  contraft  is  not  merely  avoided  for  a  breach  of  the  war- 
ranty, but  it  is  abfolutely  void  ah  initio,  on  account  of  fraud. 
This*  ground  was  entered  upon  in  the  chapter  of  fraud  5  and  thp 
principle,  on  which  the  difference  turns,  is  this.     A  man  may  vide  c  to. 
warrant  that  his  (hip  (hall  fail  with  convoy ;  and  if  that  condition' 
be  not  complied  with,  it  is  not  his  fault,  becaufeit  depends  upon 
the  zGts  of  other  men :  but  ftill  he  is  the  fufferer,  for  he  lofes 
the  benefit  of  his  contraft.    So  alfo  if  he  warrant  to  fail  on  a 
pardcular  day,  and  do  nOt,  he  is  guilty  of  no  crime ;  for  that 
was  a  circum(^ance]^  the  performance  of  which  depended  on  a 
thoufand  accidents,  fuch  as  wind,  weather,  repair,  ^c. :   but' 
as  he  had  exprefsly  undertaken,  he  lofes  the  cffcGt  of  his  policy' 
by  non-compliance.     But  in  neither  of  thefe  .cafes,  as  I  have 
faid,  is  the  infured,  making  fuch  a  warranty^  guilty  of  any  of- ' 
fence.    Not  fo  with  him,  who  warrants  property  to  be  neutral. 
That  18  a  fad,  which,  at  the  time  of  infiiring,  muft  be  within 
kit  own  knowledge  ^  and  if  he  affert  it  to  be  neutral,  knowing  it 
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c  H  4  P.   to  be  otherwife,  he  it  guilty  of  a  wilful  and  deliberate  UUtooit 
^^'^''     and  incurs  moral  turpitude.    In  fuch  a  cafe,  therefore^  the  con- 
tra£l  between  the  parties  is  abfoluteljr  null  and  f  oid  to  all  imenn 
and  purpofes* 

WooiBfier  r.       Thus  ott  a  fpecial  cafe  referred  for  the  opinion  of  the  Court,  it 
4  BurrT'     appeared  that  an  a£Hon  was  brought  for  the  recorcrj  of  a  total 
'^Bitc  R     ^^^  ^^  ^  policy  of  infiirsnce  made  on  goods^  on  bosurd  the  ihip 
4x7.   Vide'  Bona  Fortunaf  at  and  from  NQrtb  Aetgen  to  any  ports  or  places 
"«» ^  a^-  whatfoever,  until  her  {afe  arrival  in  L9nJ<t0  "  v)arranUi  neutral 
Jbip  and  prepfriy.**    The  (hip,  Vith  the  goods  fo  being  on  board 
her,  after  her  departure  from  North  Birgen^  and  before  her  ar« 
rival  at  London^  proceeding  on  her  voyage,  was,  by  force  of  die 
winds,  and  ftormy  weather^  wrecked,  call  away,  and  funk  in 
the  feas }  and  the  faid  goods  were  thereby  wholly  loft.  The  ihip 
called  La  Bqna  Foriuna^  at  and  before  the  time  Stic  was  loft,  iisu 
not  neutral  property,  as  warranted  by  the  faid  policy*  The  queftioa 
was*  Whether  under  fuch  circnmftances,  the  plaintiff  could  re- 
cover ?    Lord  Mansfield,  after  hearing  counfel  for  the  plaiati^ 
(topped  thofe  for  the  defendant,  faying,  the  point  was  too  clear  to 
be  argued.    There  was  a  falfliood,  with  refped  to  the  thing  in* 
fured  I  for  he  infuxed  neutral  property,  when  it  was  not  fo : 
therefore  there  u  no  contra^*    We  muft  give  judgment  for  the 
defendant. 

Tibbs  ▼.  An  American  by  birth,  who  has  reGded  for  fome  years  with  his 

Bcii4eiack»  family  in  England^  though  himfelf  has  been  occafionally  in  Ame* 

Tr.  iSoi.  rica,  is  fo  far  to  be  confidered  as  a  Briti/b  fubjedy  that  if  a  fl&ip  oC 

t^^^hS'  ^^  ^  warranted  American  property  it  is  not  to  be  deemed  to^ 

*  Pull.  *  though  the  veflel  was  built  in  America  and  regiftered  there^  «|id 

|K>^  Awe.  f^]^  ^  plaintiff  in  an  adion  upon  a  policy  of  infurance  was  noo* 

fttited. 

If,  however,  the  ihip  and  property  are  neutral  at  the  time 
when  the  x\!!k  commences,  this  is  a  fufficient  compliance  wkJb  a 
warranty  of  neutral  property  ;  becaufe  it  is  impoffiok  for  theiiK 
fured  to  be  anfwcrable  for  the  confequences  of  a  war  breaking 
out  during  the  voyage.  The  infurer  takes  upon  himfelf  the  lift 
of  peace  or  war  \  they  are  public  eveatSt  equally  known  to  bock 
parti<s» 

The 
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Tbs  jimaAr9  inttati  the  {hip  At  r(mgi  Heman  f^^  C  H  A  p« 

hot  cargo,  •'  at  and  firom  VOrient  to  Rottirdam^  warranted  a       _     '^ 
^  mitttral  Jbip  and  unaral  property.^    The  flitp  being  captured  u%mwi 
in  the  conrfe  of  her  vofage  bf  foxne  Engllfi)  men  of  war,  the  p^^gf^', 
plaimifis  bionght  thia  a£lion  againft  the  defendant,  one  of  the  Doog.  731. 
underwriters  oh  die  policy,  ftating  in  their  declaration,  that  the 
defendant  fofafcrlbcd  the  policy  on  the  28th  of  November  1780, 
nnd  arening  that  the  ihip  and  cargo  were  at  that  iime^  neutral 
property.    The  trial  came  on  before  Lord  Mansfield  at  Guildhall^ 
when  a  verdid  waa  found  for  the  plasntifli,  fubje£l  to  the  opi* 
nion  of  the  court  opon  a  cafe  ftating,  that  the  ftip  in  qUeftton 
failed  from  V Orient ^  on  the  voyage  infured,  on  the  t  ith  of  De^ 
cemher  1780,  having  the  infured  cargo  on  board,  and  both  tbejbip 
and  cargo  were  neutral  property  at  the  time  of  the  fit fs  departur$ 
from  L*Orientf  and  fo  continued  until  the  2oth  of  December  1 7801 
on  which  day  hoftilities  having  commenced  between  the  Bngli/b  ' 
and  the  Dutcb^  the  Dutch  ceafed  to  be  a  neutral  power,  and  the 
(hip  and  cargo  ceafed  to  be  neutral  property.    They  were  taken 
.«n  the  25th  of  December  1780,  and  condemned  as  lawful  prize, 
in  the  Admiralty  court,  on  the  19th  oi  February  178 if. 

Lord  Mansfield. — <<  Many  points  have  been  gone  into  in  the 
argument  on  both  (ides  at  the  bar,  which  are  not  neceflary  for 
the  decifion  of  this  cafe.  For  inftance,  there  is  no  doubt  but 
f  ou  may  warrant  a  future  event.  But  the  fingle  queftion  here  is. 
What  is  the  meaning  of  this  policy  ?  I  had  not  a  panicle  of 
^ttbt  at  the  trial,  and  I  know  the  jury  had  none ;  but  Mr.  Lee 
prefed  for  a  cafe,  and  I  granted  one  out  of  reiped  to  him. 
What  is  the  cafe  ?  It  is  an  infurance  upon  a  (hip  and  her  cargo, 
at  and  from  L'Orient  to  Rotterdam.  The  infured  warrant  them 
neutral,  and  the  defendant  would  have  the  court  to  add,  by 
conilrufiion,  ^  and  fo  ihall  continue  during  the  whole  voyage.** 
The  xofObtzSt  is  not  fo.  The  infured  tell  the  (late  of  the  (hip 
and  goods  tben,  and  the  iofurers  take  upon  themfelves  all  future 
events  and  rifles,  from  men  of  war,  enemies,  detentions  of 
frineoB,  ftc  The  parties  themfelves  could  not  have  changed 
the.  'Batute  of  -the  property  $  but  they  did  not  mean  to  run  the 
rilk  of  tbe  war.  If  it  made  a  [diflerence  what  country  the  pro* 
perty  belonged  to,  the  underwriters  ihould  have  enquired.  The 
f  ilk  of  ftttnre  war  is  taken  by  the  underwriter  of  every  policy. 
Bf  an  iosplied  warranty  every  ihip  muft  be  tight,  .ft^unch,  and 

l*J^  i  ftrongi 
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CHAP,  ftrong  $  but  it  is  fafficient  if  (he  be  fo  at  the  time  of  her  fiuUng. 

,  She  may  ceaCs  to  be  fo  in  twc^ty-foor  hours  after  her  departure, 

Vide  antr»  and  yet  the  underwriter  will  continue  liable.     The  cafe  of  LUlj 

*•"•  Y.  Ewet  turns  quite  the  other  way.    The  decifion  there  was, 

Vide  Aiprt.  ^^^^  ^^^  '^P  "^^^  ^^^^  ^^^  convoy,  according  to  the  nfage  of  the 
trade;  that  is,  ccniroy  deftined  to  go  as  far  as  ufual  in  that 
voyage.  The  prefent  is  the  cleared  cafe  that  can  be.  The  war- 
ran^  is,  that  things  (land  fo  at  the  time  \  not  that  they  (hail 
continue." 

Mr.  Judice  WilUs  and  Mr.  Juftice  AJbhurft  concurred. 

Mr.  Juftice  Butter. — "  The  cafe  of  Littj  v.  Ewer  is  much 
asainft  the  defendant,  for  it  was  not  contended  there  that  the 
(hip  muft  continue  with  the  convoy  during  the  whole  voyage.'* 
The  pojlea  was  delivered  the  plaintiff's. 

Vide  Infra.  And  afterwards  in  a  fubfequcnt  cafe  of  Snloucci  v.  Johnfin^  in 
the  courfe  of  the  argument,  Mr.  Juftice  Butter  faid  i  I  4©  not 
agree  with  the  counfel,  who  contend,  that  the  property  mutt 
.  continue  neutral  during  the  whole  voyage  :  if  it  be  neutral  at  the 
time  of  failing,  and  a  war  break  out  the  next  day,  the  underwriter 
is  liable^ 

Tyfon  fod         And  in  a  ft  ill  later  cafe,  which  came  on  for  trial  before  Lord 

GurSr  ^'     ^^^y^^  sit  Guildhatti  this  point  was  one  amongft  others  faved  for 

3  Termkep.  the  opinion  of  the  Court  of  King's  Bench.     But  when  the  cafe 

^^^'  came  on  to  be  argued,  the  counfel  for  the  defendant  abandoned 

the  obje£lton  upon  the  authority  ol Eden  v.  Parhinfin  ;  aiid  &- 

loucci  V.  Johrfon ;  fo  that  this  point  may  now  be  confidered  as 

for  ever  clofed. 

*     « 

Having  feen  what  (hall  be  deemed  a  compliance  with  a  war^ 
ranty,  afterting  that  the  property  infured  is  neutral ;  and  having 
alfo  con(idered  what  effe£t  the  breach  of  (hch  a  warranty  has  upon 
the'  contra(f%  of  infurance  \  it  may  be  proper  to  obferve,  before 
this  chapter  is  clofed,  how  far  our  courts  of  law  hold  the  fentences 
of  foreign  courts  to  be  conolu(ive  evidence,  that  die  property  wa) 
not  neutral }  fo  as  to  difcharge  the  underwriters* 

Before  we  proceed  to  the  confidefation  of  the  efied  of  th^ 
fentences,  it  is  proper  to  obferve,  tha^  the  foreign  courts  here 
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lilluded  to,  the  fentences  of  which  arc  in  any  cafe  to  be  held  con-  CHAP, 
clulvei  nxuil  be  fuch  courts  as  are  conditutecl  according  to  the 
law  of  nations,  cxcrcifing  their  fundiions  within  the  belligerent 
counlry';  a  court  of  that  ftate,  to  which  the  captor  belongs,  held 
withih  its  own  territories.  If  therefore  a  Briti/b  (hip  be  captured  Hareocfc 
by  a  French  privateer,  and  carried  into  Bergen  in  Norway^  a  neu-   Kockwood, 
tral  (late,   and  th?re  condemned  by  the  French  conful,  the  fen-  ^f^]^^  ^^* 
tence  is  contrary  tp  the  law  of  nations,  and  illegal ;  and  if  afte^ 
fuch  a  fentence,  the  owner  re-purchafc  his  fhip  at  a  publick  auc- 
tion, he  cannot  recover  the  re-purchafe  money  from  the  under- 
writer.   Such  a  contra£t  is  in  the  nature  of  U  ranfom,  and  illegal. 
The  court  of  King^s  Bench,  in  deciding  the  above  point,  faid,  it 
was  a  queftion  affefling  all  commercial  dates,  and  the  point  had 
lately  been  folemnly  decided  by  Sir  William  Scott  (the  Judge  of  See  thecafc 
the  High  Court  of  Admiralty),  upon  grounds  that  would  recom*  oyen .^^Dr 
mend  the  decifion  to  all  thofe  who  filled  judicial  (ituatibns  (a).«^  Robinfan 
It  is  certain,  indeed,  that  the  decifion  of  a  French  conful  in  a  Admiralty^ 
neutral  country  can  only  be  confidered  as  the  zQ,  of  a  perfon  ^•ip-.>3S' 
.defliitute  of  all  authority,  except  over  the  fubjeds  of  his  own 
country,  and  pofTefling  that,  merely  by  the  indulgence  of  the 
country  in  which  he  relides ;  and  who  can  have  no  pretence  to 
exercife  a  jurifdidiou  in  that  neutral  country  in  any  matter,  par* 
ticularly  in  the  matter  of  prize  of  war,  in  which  the  fubjeds  of 
other  ftates  may  be  concerned. 

But  fentences  of  condemna|;ion  procured  by  the  captors  in  the   Botji. 
country  of  a  co-belligerent,  or  ^lly  in  the  war,  have  been  held  to    ^f  *^ ' 
be  good. 

Hughes  T. 

But  of  the  fentences  of  foreign  courts  of  Admiralty,  duly  con-  Cornelius, 

ftituted,  the  courts  pf  juftice  in  England  will  ts^ke  notice  ;  and  *Ld  R^m! 

if  they  have  proceeded  to  decide  the  queftion  of  property  will  be  Hi*  93^* 
held  to  be  concluiive. 

(«)  Ic  was  my  ioteation  Co  have  infetted  ibe  ver^  learned  judgment  of  Sir  Wm,  Scotf, 
\n  the  caie  ot  t^e  Flad  Of  en  at  length  :  bat  I  forfi^ar  to  do  fo,  as  ie  is  now  publiihed  at 
length  in  the  8  Term  Kep.  p.  270.  note  («} ;  and  alfo  a  fuR  report  of  the  caofe  in  Dr. 
Jt#^M^*a  htfe  talaahleand  accarate  .Reports  of  Cafes  argued  and  determined  in  the  High 
Court  of  Admiralty.  See  alfo  the  cafe  of  the  Chnft-pber,  a.  Rob.  209.  and  the  cafe  of 
the  Bctfjf  Krugir,  %  R/>6.  aio>  n,  for  the  diftindlon  between  a  condemnation  in  a  neu- 
tral country,  aod  one  in  the  country  of  a  co-belligerent,  and  which  difilnfiion  wae 
adopted  bj  the  Court  of  King*s  Beach  in  the  cafe  of  Od^  t«  BoviU  menttoned  in  the 
|e|t. 
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in  die  firft  cafe  at  to  the  cfied  of  foreign  (ente rites  opkm  the 
eontrafk  of  infutanee  and  ^^rranties  therein  eohtainecl,  it  vat 
held,  that  die  fkntenee  of  condemnation  by  a  foreign  coiirt  of 
Admiralty  is  not  conclafive  evidence,  that  the  Otip  was  notnea* 
tral }  iinleft  it  appear  that  the  condemnation  irent  npon  that 
ground ;  confeqnently  the  underwriter  remains  liable.  A  fen- 
tence  of  a  court  of  Admiralty  binda  all  the  world,  as  to  eray 
thing  contained  within  it  i  but  where  the  caufe  of  condemnation 
does  not  appear  to  be  on  the  fpecific  ground  material  to  the 
point  in  iflue,  eridence  muft  be  admitted  in  order  to  ex« 
jplain  it* 

Feni«^  V.  Infurance  of  freight  and  goods  was  made  upon  the  Ihip  the 
j)w«f.575«  yane  {ot  Joanna)  at  and  from-  Finice  to  London^  **  marranttd 
<<  ntutraljbip  and  neutral  property^*  The  caufe  was  tried  before 
lA>rd  Mansfieldy^Guildball^  when  a  Tcrdid  was  foond  for  the 
plaintiff,  fubje^l  to  the  opinion  of  the  court,  upon  a  cafe  which 
fiated  as  follows :  That  the  defendant  underwrote  the  policy } 
that  the  ihip  was  taken  by  a  French  frigate,  called  La  Af^uiennti 
as  (be  was  failing  from  Fcnice  on  her  voyage  to  London  \  that  the 
plaintiff  ofiered  to  give  evidence  on  the  trial,  that  the  property  of 
the  ftip  and  the  property  of  the  cargo  were  neutral i  and  that  the 
papers  belonging  to  the  fhipfeil  cverioard.  by  accident^  after  (he 
was  brought  to  by  the  French  frigate :  but  the  defendant  objcAed 
to  fuch  evidence  being  received  \  and  he  produced  as  the  ground 
of  his  objeAion  the  fentence  of  the  con<iemnation  of  the  ihip  in 
the  French  Admiralty  Court,  which  was  read,  and  is  as  fol' 
low$ : 

Al«eii««  c<  l^QuU  lean  Marie  de  Btmrhon^  T>uke  de  Peniiiti^e^  Admiral 
u  ^^  '  <f  of  France.  'Seen  by  us,  the  proces  verbal^  made  on  board  the 
^<  fnow  Joannay  taken  by  theking's  frigate  La  Magicienpts,  com- 
*<  manded  by  M.DeSoades,  dated  the  ad  of  December  h!L 
<<  Signed  Saint  Ov)ey^  titwzxA,^B6ureti  Dominico  Zone .  Seen 
'<f  by  the  captain  commander.  Signed  Boodles  s — pufrportitig  that 
«<  the  faid  2d  of  Ifecember  laft,  at  iive  o  clock  in  the  eveningi 
«<  his  faid  majefly's  frigate,  La  Magicienne,  commanded  by  the 
«'  faid  captain  Di  SoadeSy  being  ten  leagues  eaft  of  Cape  de  Mm- 
«  lineii  having  difcovered  a  fnow  fteering  fouth-foutfa-weft,  the 
«<  wind  fouth^wefl,  and  having  come  up  with  her,  and  ilopt  her, 
<<  under  Venetian  colourt,  after  ati  hour's  chace^  the  faid  M.  Oe 
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^  Boades  ordeted  the  captain  to  bring  on  board  his  mufter  foll>  C  H  a  p. 
•«  paflporti  and  bills  of  loading ;  wkh  which  order  the  captain  xviii. 
^<  did  not  readily  comply,  under  a  pretence  that  the  fea  was 
^  rough,  and  that  his  long  boat  was  leaky ;  but,  being  at  laft 
^*  obliged  to  comply,  upon  threats  being  made  of  firing  on  him» 
<<  and  being  come  on  board,  he  declared,  ibat^  in  gettiffg  up  the 
«*  Jbip^s  Jide^  the  box  e^ntaining  his  mufiir-roll^  bis  patents,  and 
^  pOjffport,  bad  fallen  from  bispoctet  into  tbe^/ea,  and  only  (hewed 
^*  his  bills  of  loading  ;  by  which  they  foutid  the  faid  fnow,  the 
<*  Joanna,  of  14  men,  including  officers,  commanded  by  Dami^ 
♦*  nico  Zane  of  Fenice,  failed  from  Fenice  the  2^tb  efSeptimbeTf 
<<  ttfitb  a  cargo  of  12  bales  of  filk,  dried  raiGns,  oil,  &c*  and 
**  othet  tSt&s  mentioned  in  the  bills  of  loading  by  him  czhi« 
*^  bited,  for  the  account  of  fundry  perfons  in  Venice,  conJignedU 
'<  fundry  perfons  in  London,  whither  he  was  bound.  Thefe  goods 
**  g^^g  into  an  enemy  s  country,  and  the  lofs  of  \m  papers,  which 
*^. bad  fallen  into  the  fea,  raifingfufpidons  ;  the  faid  fnow  had  been 
<<  (lopped,  and  carried  by  his  majeily's  frigate.  La  Magidenne, 
<<  to  Almeria,  where  flie  had  been  put  Into  the  hands  of  the 
*<  conful,  after  the  iaid  Saint  Owey,  lieutenant,  a£ling  as  fleward^ 
<*  and  the  faid  Bouret,  enfign  on  board  the  faid  frigate,  had  put 
^<  their  feal  on  the  faid  fnow,  where  they  found  no  papers ;  and 
^<  taken  on  board  the  faid  fhip  ten  of  the  faid  fnow's  crew,  which 
'<  were  replaced  by  fix  men  from  on  board  the  Magicienne,  znA 
*<  three  from  the  Atalante,  with  a  coafting  pilot,  who  have 
<«  brought  the  faid  fnow  into  the  port  of  Almeria.  Thetremifes 
<<  confidered.  We,  by  virtue  of  the  power  delegated  to  us  as 
<*  aforefaid,  have  declared,  and  declare,  as  good  prize,  the  (hip 
*<  the  Joanna,  her  tackle,  arid  apparel,  together  with  die  goods 
<<  of  her  cargo,  and  do  adjudge  them  to  the  captors ;  that,  in 
**  confequence  of  this  decree,  the  whole  be  fold  (if  not  already 
^<  done)  in  the  ufual  mannet,  and  the  produce  divided  according 
<*  to  (he  defire  and  ordinance  of  the  king  1  made  the  28th  df 
^  Xfarcb  1778.  We  order,  by  thefe  ,prcfents,  the  vice  confuk 
<*  of  France,  at  jilmeria,  to  look  to  the  -execution  of  this  our 
<*  ordinance  ;  and  hereby  authorize  and  command  the  firft  tip* 
*<  ftafi^^  or  ferjeant,  to  proceed  in  all  forms  requifite  *tbtret0b 
«  l)dhe  at  Paris  the  15th  of  Januny  1779,  Sjgoi.*^  The 
qucftion  Hated  for  the  opinion  of  the  court  was.  Whether  the  faid 
ientence  was  not  conclufive  evidence  againft  the  plaintiff's  'Ve. 
covering  in  this  adidn  ?    In  the  <iourfe  of  the  arguments,  the 
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CHAP,  third  article  of  the  regulations  *of  the  marine  of  France^  beaiing 
^^'""  date  the  26th  of  July  1778,  and  alfo  the  proces  verbal y  made  at 
the  time  of  the  capture,  though  not  ftated  in  the  cafe,  nor  giren 
in  evidence  at  the  tria)|  were  fo  much  referred  to,  and  feemed  of 
fuch  weight  to  the  court,  that  it  will  be  neccffary  to  infert  them 
jn  this  place.  Arret  for  the  regulation  of  the  marine ^  l^c.  26th 
July  1778.  Art.  3.  *«  All  veflcls  taken,  of  what  nation  focver| 
"  either  neutralor  allied,  from  which  it  is  known  that  anypa* 
*<  pers  have  been  thrown  into  the  fea,  fupprefTed  or  abftraded, 
(<  (hail  be  declared  good  prize;  together  with  their  cargoes, 
*f  upon  the  mere  proof,  th^tfime  papers  hsiyc  been  thrown  into 
<*  the  fea,  without  any  neceiCty  of  examining  what  thofe  papers 
**  were  \  by  whom  they  were  thrown ;  and  even  though  a  fuffi- 
*<  cient  quantity  (hould  remain  on  board  to  juftify  that  the  (hip 
**  and  the  cargo  belonged  to  friends  or  aUies."  The  proces  verbal 
,need  not  be  here  repeated ;  for  although  it  is  not  fubftantively 
fet  out  in  the  cafe,  yet  it  is  copied  almofl  verbatim  in  che  fentence 
of  the  French  Admiralty.  It  was  admitted  at  the  bar,  that  the 
fentence  had  been  appealed  from,  and  had  been  afErmed ;  but 
nothing  new  or  fpecial  appeared  in  the  proceedings  on  the  appeal. 
This  cfife  was  twice  argued  at  the  bar ;  and  after  the  fecond  ar- 
gument, the  Court  defired  that  it  might  (land  over,  in  order  to 
give  time  to  apply  to  the  defendant  for  his  confent  $  that  the 
above  arret  and  the  proc(s  verbal  {hould  be  added  to  the  cafe.  Tt 
this  propofition  the  defendant  would  not  confent,  r^ 

Lord  Mansfield,  upon  the  firft  argument  faid: — *<The  firft 
principles  are  clear  and  admitted.  All  the  world  are  paities  tp 
a  fentence  of  a  court  of  Admiralty.  Here  there  is  a  monition 
publi(hed  at  the  Exchange  i  and  in  other  countries,  at  fome  place 
of  general  refort ;  and  any  perfon  interefted  may  come  in  and 
appeal  at  any  time,  if  there  has  been  no  /aches.  If  there  has, 
the  time  of  appeal  it  limited.  But  the  fentence,  as  to  that 
which  is  within  it^  is  concluGve  againft  «all  perfons,  unlefs  re- 

*  Terfed  by  the  regular  conr^  of  appeal.  It  cannot  be  controverted 
collaterally,  in  a  dvil  fuit.  The  difficulty  here  is,  what  the 
ground  was,  on  which  the  French  Admiralty  went ;  whether  the 
ground  of  enemy's  property,  or  that  of  the  papers  having  been 
thrown  overboard.      By  the  maritime  laws  of  all  countries, 

'  throwing  papers  overboard  is  conlidered  as  a  (Irong  prefumption 

of  enemy's  property ;  and  upon  that  principle  the  arref  of  1778 
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is  Founded.  But  in  all  my  experience  in  England^  I  have  never  CHAP, 
t^qown  a  condemnation  on  that  circumftance  only.  It  is  made  ^^^^'« 
ufe  of  as  a  ftrong  ground  of  fufpicion.  The  arrei  is  very  rigid. 
It  is  difficult  to  find  out- what  the  ground  of  this  fentence  was* 
/  incline  to  think  the  Couri  went  uppn  the  ground  of  enemf^ 
property^  and  confidered  the  want  of  the  papers  as  a  ilrpng  pre« 
Aimption  of  that  izGt ;  but  they  did  not  examine  the  captain  upoa 
interrogatories,  as  to  the  contents  of  the  papers  ;  and,  upon  the 
whole,  enough  does  not  appd^r  on  this  obfcure  fentence,  to  af- 
certain  precifely  on  what  it  was  founded,  and  fome  other  method 
ought  to  be  taken  to  enquire  what  the  ground  of  it  was.  As  to 
whatever  it  meant  to  decide,  we  muft  take  it  to  be  conclufive.** 

WilUj  and  AJhhurft^  Jxiftices,  concurred  with  liis  LordQiip^ 

Mr.  Jufticc  Butter  inclined  to  doubt,  and  faid  :  — "  To  be*fure, 
the  fentence  was  obfcure,  but,  taking  it  altogether,  he  did  not 
think  there  was  much  difficulty  in  difcovering  the  grounds  of  it* 
The  two  circumftances,  of  the  cargo  being  configned  to  the 
enemy,  and  the  falling  of  the  papers  into  the  fea,  are  dated  as 
the  grounds  of  fufpicion.  The  latter  circumftance, — papers 
falling  into  the  fea, — could  not  be  a  ground  of  condemnation* 
iThe  other  could  raife  no  other  fufpicion,  nor  a  prefumption  of 
anything  elfe,  but  the  property  being  enemy's  property.  It 
follows  .  therefore,  that  the  condemnation  went  upon  that 
ground.  If  it  had  gofie  upon  a  nvilful  throwing  of  papers  over^ 
hoards  that  would  have  been  dated  fubftantively  as  the  ground. 
In  the  firft  place,  lay  the  arret  out  of  the  cafe  ;  and  then  wilful 
throwing  papers  overboard  is  only  prefumptive  evidence  of 
enemy's  property.  Then  take  the  arrety  ftill  wilful  throwing 
overboard  might  have  been  ufedas  evidence  of  enemy's  property, 
or  it  might  have  been  a  fubftantive  ground  under  the  arret :  here 
it  is  not  dated  as  :•  fubftantive  ground." 

Lord  Mansfield,  after  the  fecond  argument,  fsud  ;  that  if  the 
proces  verbal  ihouid  be  agreed  to  be  made  part  of  the  cafe»  ^  \t 
would  clearly  explain  the  ambiguity  of  the  fentence }  a^  it  U% 
forth  the  ground  for  taking  the  ihip  to  have  been  the  drre^  of 
July  1778*  Without  the  prods  verbal,  he  faid,  the  fentence  ' 
was  eqiuvocal ;  it  took  all  in  ;  and  it  was  difficult  to  fay  what  it 
^ent  on.    If  the  papers  produced  to  the  captor  were  fair,  the 
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c  ^  ^  ^*  |iiu|itilj  ws  Dcutij.    Bst  die  fnoci  vatm  pst  the  |[RMm  v 
^^'''  •  the  feaCeoce  cm  of  all  dovbt. 


Mr.  Joftice  BuUir  aNb  dedared,  diat  lie  thoaght  die  fncii 
VirbalmvXt  be  taken  at  part  of  die  pfoceedings,  and^  as  diat  ex* 
^nrefdy  referred  to  the  arrets  as  die  groond  of  the  capture,  wai 
the  firatence  was  confiftent  with^k,  the  fehtence  mnft  be  taken 
to  be  founded  on  the  arret*  But  he  adhered  to  hb  former  ^inioOf 
4n  the  tafe  as  flaied  wkbout  theprocis  verialj  namely,  that  the  in* 
terpretation  of  the  fentence,  taken  by  itfelf,  muft  be,  diat  the 
condemnation  went  on  the  groiuid  of  enemy'a  pi^Dpcrty,  and  was, 
therefore,  conclttlrre  agaisft  the  plamtiff. 

The  6nal  refufal  of  the  defendant  was  fignified  by  Mr.  Lee^ 
who  afligned  as  a  reafon  for  it,  that  the  procis  verbal  was  not  a 
proceeding  in  the  French  court  of  Admiralty,  but  merely  an  ac- 
count of  what  pafled  on  the  capture,  reduced  into  writing,  at  the 
time*  He  alfo  obferred,  that,  in  the  fentence,  all  the  prods 
verbal^  except  the  concluding  part,  which  refers  to  the  arret  of 
July  1778,  was  recited,  and  this  afforded  a  ftrong  argument  for 
inferring)  that  the  G>urt  hadpurpofely  omitted  that  part  of  it,  to 
t(b^w  that  they  did  not  condemn  the  (hip  on  the^pround  of  the  arret. 

Lord  MamfieU  difqiproved  much  of  the  defendant's  refuialt        | 
but  he  faid,  be  thought  the  ji^iceof  the  cafe  might  ft  ill  begot        1 
a(,  on  the  ground  of  the  imbiguity  of  the  fentence,  which  did 
Qibt  menlion  a  word  about  the  property  being  enemfi  property j 
•that  it  was  clear  the  French  Admiralty  meant  to  proceed  on  the 
^povkfkS^ijf'tbromi^g  the  papers  tnferbaard :  and  lie  agreed  with  the         | 
counfel  for  the  plaintiff,  that  the  precis  verbal j^v^j^  to  be  con*         ' 
fidered  as  part  of  the  proceediogs,  «nd  that  the  fentence  ought 
not  to  have  been  read  without  it. 


MFr.  Jtiftice  Buller  thought  there  was  weight  4n  what  had  -been 
l>brer?ed%y  Mr.  Lee^  on  the  reafon  for -omitting  the  conclodn^ 
'ptirt  of  the  proees  verbal  in  the  feiftentte.  Indeed,  it  was  not  dear 
that  what  was  now  ofiered  to  be  'pfroduoed,  was  die  fame  preieii 
^erhtl  which  the  fentence  tecites ;  and  if  it  couM  be  fuppofed 
'^h^'the  captain  had  maSe  another, 'emitling  the  irefemnce  to  dK 
vrretz$'tbc  ^owxd  of  the  tapturcj  that  «9uld  only  he  acccimurd 

for 
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£(>r»  by  his  hatkg  found  that  the  capture  cottU  not  be  fttpp^    ch  af« 
on  that  ground.  ^^^'^ 

4 

Mr.  Jnftice  WUUs  thought  it  moft  manifeft,  th^t  the/mrx 
%MrM  made  at  the  time  of  the  capture  was  that  on  u^ich  die 
fimtence  proceeded.  The  fentence  began  with  mentioning  it^ 
aiid  recited  it  exaOlj,  as  to  date,  and  e?ery  thing  clfe,  as  far  as 
it  went  The  wotifurp^ing  did  not  require  a  recital  of  the  whole  i 
and  it  was  not  neceflarj  for  the  Admiralty  Court  to  fet  forth  the 
captain's  reafbos  for  detaining  the  (hip.  He  had  all  along  been  pf 
opinion^  that  the  fentence  wag  fo  ambiguous,  that  it  did  not  ap« 
pear  that  the  caufe  of  condenmation  was  that  the  property  was 
aeutral,and  therefore  had  thought  evidence  neceflary  to  explain  it. 

Mr.  Juftice  Jfihurfi  concurred,  as  to  the  ambiguiry  of  the 
(entencc;,  and  that  it  was,  therefore,  not  conclufire ;  and  on  that 
ground,  Lord  Mansfield^  and  WilUs  and  Afhbwrft^  Juftices,  de* 
dared  their  opinion  that  the  pifiia  ought  to  be  delivered  to  the. 
pbintiff.  La  ftill  urged  the  danger  of  openings  the  fentenccfof 
foreign  courts  of  Admiralty,  which  are  generally  informal ;  upon 
which  Lord  MansJUld  faid,  all  the  fuppofed  inconvenience  would. 
be  obviated,  if  the  foreign  courts  would  fay  in  their  fentenceSft 
^'  CoHdimmd  as  immfs  prcpertj^ 

In  the  cafe  juft  reported,  it  is  admitted  by  all  the  judges,  that  3^^^^^  ^ 
a  fentence  of  a  Court  of  Admiralty  abroad  is  binding  upon  all  ciifgett, 
parties,  as  to  what  appears  upon  the  face  of  it.    And  therefore  Puu.  j^or. 
if  it  appear  evident,  without  a  poffibility  of  doubt  or  ambiguity,  "^^P* 
that  the  fentence  proceeded  upon  the  ground  of  the  property  not  ^W'ti^e^ 
being  neutral,  that  is  condufive  evidence  againft  the  infured,  that  ^9'*  ^^ 
he  has  not  complied  with  his  warranty ;  and  confequently  the 
underwriter  is  no  longer  refponfible.    This  was  fully  fettled  in 
the  cafe  of  BandUay  v.  Liwij. 

It  was  an  aJUon  on  a  policy  of  infurance  on  a  fliip  from  B«»»iy  v. 
Lrueifocl  to  AmJUrdam^  m^arranUd  Dutch  pnpewtyi  and-  it  |^«ti9B.R4 
was  brought  to  recover  for  a  total  lofs,  the  ihip  having  been  «/Gcobai. 


captured  by  the  Fnach,  and  comdemned  by  the  court  of  Admi* 
salty  there.  The  plaintiff  (the  infured)  wH  nonfiiitrd  in  this 
afiioD,  from  an  idea,  that  the  decree  of  the  parliament  of  Fm-U 
was  decifive  againft  him,  tha^  he  had  not  complied  with  his  war« 
tanty.    Upon  a  motion  to  let  afide  this  nonfuit,  the  following 

faas 
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CHAP,  fafts  appeared  from  the  report  of  the  judge  who  tried  the  caufei 
XVIII.  'pjjg  £j^jp  jj^  qucftion  was  originally  a  French  privateer*  called 
VAimahle  Agathee^  which  was  taken  by  an  Engll/b  privateer, 
and  carried  into  Liverpdbl^  condemned  in  England^  and  (he  then 
got  the  name  of  The  Three  Grates.  A  merchant  at  Liverpiot 
afterwards  bought  her  for  a  houfe  at  Amfierdam^  and  a  paflport 
was  fent  for  her  from  thence.  She  was  then  infured  by  a  DtAch 
namci  and  warranted  as  in  the  policy ;  {he  went  to  fea,  was  cap« 
tured  by  a  French  (h  p,  and  carried  into  Zu  Maloes^  where  (he 
was  releafed  by  the  Vice  Admiralty  Court  as  being  Dutch.  But 
upon  an  appeal  to  che  parliament  of.  Paru^  the  fentence  was  re« 
verfed,  and  (he  was  condemned  as  lawful  prize,  by  the  name 
of  The  Three  Graces  of  Liverpool.  It  appeared  in  etideOcCi  that 
there  were  certain  French  ordinances,  which  ordain,  that  where 
more  than  one  third  of  the  crew  of  a  neutral  (hip  are  enemies  to 
the  kin]^  of  France^  the  fhip  (hall  be  confifcated :  that  no  fliip 
fliall  be  confidered  as  transferred^  till  (he  has  been  within  the 
port  of  the  purchafer ;  and  that  a  pafTport  (hall  be  deemed 
fraudulent,  unlef^  the  (hip  has  been  in  the  port^from  whence  it 
has  been  obtained.  The  (hip's  crew  in  queftion  confifted  of  fix-' 
teen,  five  of  whom  were  French^  four  were  Danes^  two  were 
Swedes^  one  was  Dutch,  one  Portugue/e,  one  Hamburgher,  one 
Norwegian,  and  one  Iri/hman.  Some  of  the  crew  fwor^,  that  • 
they  were  hired  by  Engli/hmen,  and  that  both  the  (hip  and  the 
cargo  were  EngUflj.  They  alfo  fwore,  that  wheil  the  (hip  which 
took  them  came  in  fight,  the  captain  failed  "back  towards  the 
Englijh  coaft  :  but  one  of  the  crew  having  informed  him,  that 
the  fhip  in  fight  carried  Englijb  colours,  he  refumed  his 
courfe. 

* 

Lord  Mansfield.  ^^^  The  fentence  of  the  Court  of  Appeal  in 
France  is  conclufive.  The  queftion  is,  What  that  fentence 
means  ?  She  is  condemned  as  not  being  a  Dutch  (hip.  The  war* 
ranty  is,  that  (he  is  Dutch,  which  isfalfe.  The  law  of  nations  i& 
founded  on .  eternal  principles  of  juftice  j  and  in  every  war  the 
belligerent  powers  make  particular  fegulations  for  themfelves. 
But  no  nation  is  obliged  to  be  bound  by  them,  unlefs  they  artf 
agreeable  to  the  general  laws  of  nations  ;  but  all  third  pcrfons 
and  mercantile  people  are  bound  to*  take  notice  of  them  for  their 
own  fafety.  In  this  cafe,  the  plaintilft  warrant  this  (hip  to  be 
Dutch ;  and  they  muft  fee  that  (he  is  in  fuch  a  ftate  as  to  be  en- 
•  titled 
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titled  to  all  privileges  of  neutral  property.    The  infurers  tooK  c  H  a  j». 
the  rilk  upon  this  warranty  ;  flic  was  infured  by  her  DtUcb  name,     xvilt  ^ 
and  the  underwriters  take  it  for  granted  that  (he  Is  fo :  but  when 
the  matter  is  fifted  in  France^  flie  appears  to  have  none  of  the 
fcquiGtes  to  fhew  (he  was  neutral  property,  for  ihe  had  never 
been  in  a  Dutch  port,  aqd  the  fea^brief  or  pafiport  was  not  con- 
formable to  the  treaty  of  Utrecht.    The  parliament  of  Paris  did 
not  condemn  her  as  the  Dutch  fliip  of  Amjierdam  by  her  Dutch 
name ;  but  as  <*  The  Three  Graces  9/  LiverpooL'*    Indeed  flie  had 
none  of  the  requifites  of  a  I)utchf!ti\if  ;  and  the  regulations  re«. 
quire  that  ihe  ihould  have  been  into  the  port  of  the  purchafer,  in 
order  to  transfer  the  property ;  the  koQwledge  of  ail  which  (;ir* 
cumftances  the  infured,  by  his  warranty,  took  upon  himfelf.    I 
am  therefore  of  c^nion,  that  the  warranty  was  faife* 


Mr.  Jiiftice  WiUeSf  and  Mr.  Juftice  AJbhurft  concurred. 

Mr.  Juftice  Bullen^-^**  The  firft  fentence  feems  to  have  gone 
on  particular  arrets.  The  fecond  appears  to  go  on  the  ground 
of  property,  for  the  name  is  changed,  and  they  do  not  go  into  evi- 
dence as  t0  the  mufter-roll  or  fituation  of  the  crew,  as  to  there 
being  mort  than  two-thirds  EngliJL  The  other  ground  is  more 
general,  and  make^  it  immaterial  whether  it  was  on  the  one 
ground  or  the  other ;  for  if  (he  were  not  fo  documented  as  to 
have  the  protedion  of  a  neutral  (hip,  the  warranty  has  not  been 
complied  with.''  The  rule  to  fet  afide  che  nonfuit  was  accord- 
ingly  difcharged  {a). 

« .  • 

It  has  alfo  been  determined,  that  where  no  fpecial  ground  at 
all  is  ftated}  but  the  (hip  is  condemned  generally  as  good  and 
lawful  prize,  the  Court  here  muft  conQdex  it  as  conclufive  evi« 
dence  that  the  property  was^not  neutral,and  will  not  again  open 
the  proceedings  of  the  court  abroad  in  favour  of  the  party,  who 
has  warranted  his  property  to  be  neutral. 

An  a£lion  was  brought  upon  a  policy  of  infurance  on  goods  ^J^««=»!;- 
nvatranted  neutral  on  board  the  Thetis,  a  Tufcanjbif,  to  recover  b.  R.  ua.'  , 

(tf )  In  the  four  firil  editions  a.  nifipriui  cafe  of  Dt  Scu%4  ▼.  Storr  occupied  the  whole 
of  page  3619   but  the  very  learned  perfon  «ho  decided  thtC  cafe,  hatiog  fince  declaiccL  ' 

froA  the  Bench,  with  that  candour  which- alwayi  attenda  prea  talenu,  that  that  dcci« 
Hotk  cottld  aM  he  fupponed.  It  is  here  whoUjr  omitted.    Sec  8  Tcim  R.  44ii  vac  («) . 

the 
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CHAP,  thd  mowit  of  the  infemnce  fieom  the  imderwriten.  The  thif 
*  had  been  takeii  in  the  oourfe  of  her  roj^gt  hj  a  Spamfif  Tcffd, 
catried  into  ifain^  and  her  cargo  was  there  condemned  <<  as  gad 
<*  and  Imuful  primi!*  There  waa  an  appeal  to  a  fuperior  cooit* 
wbieh^ret erfed  the  fentence :  but  upon  a  further  appeal^  the  la^ 
ter  decHSon  waa  overtumedt  and  the  former  confirmed.  At  tha 
trial  of  thia  caufe  before  Lord^  Atam^dd^  his  Lordfl&ip  being  of 
opinion  that  the  fentence  of  the  Spam/b  Court  of  Admiralty  wn 
I  conclttfive  evidence  of  ^he  falfehood  of  the  pluntiflT'a  warranty, 

the  plainttflF  vaa  nonfuited.  A  motton  was  made»  and  fully  ar- 
gued to  ftt  afide  the  nonfuit,  which  waa  unaniou»ufly  refuiiMl  !>} 
die  whole  Court  of  King'a  Benctu 

Lord  MansfiiUL^^^  The  policy  here  warranu  that  diis 
cargo  waa  neutral  property*  It  appeara  from  the  policy  it- 
felf,  that  ihe  (hip  waa  neutrali  becaufe  it  ia  call^  u  Ti^ws 
Ihip;  but  the  warranty  is  that  the  goods  are  neutral.  It 
rauft  be  prefumed  from  die  condemnation,  aa  no  other  caufe  ay- 
pears,  that  it  proceeded  on  the  ground  of  the  propertj  belonging 
to  an  enemy.  In  the  cafe  of  Birnardi  v.  MoUiux^  the  dedfipn 
of  the  court  turned  upon  the  particular  ground  of  the  oonfiica- 
tion  appearing  on  the  face  of  the  fentence  \  and  that  it  did  not 
appear  to  be  on  the  ground  of  being  enemy's  pmperty.  TUs 
being  lb/  the  court  gave  the  party  an  opportunity  to  Aew 
by  evidence^  that  the  ipedfic  ground  was  really  die  cauie  of 
condenmatioo.  In  this  cafe,  at  GwldbtJh  the  counfel  adnaitto^ 
the  general  rule ;  but  they  faid,  if  a  copy  of  the  proceedings 
could  be  had|  a  fpecial  caufe  would  appear.  The  proceedingr 
are  now  eome  \  and  from  them  it  appears,  that  the  queftioo 
turned  entirely  upon  the  property  of  the  goods.  For  in  die 
fecond  court,  to  which  they  appealed  from  the  fentence  of  the 
flrft,  the  queftion  was.  Whether  the  goods  were.free  ?  the  de* 
cree  was,  that  they  were.  But  die  third  court  overturned  thf 
decifion  of  the  fecond.  It  is  fufficient»  however,  that  no  fpecial 
ground  is  ftated  \  and  therefore  the  rule  mud  be  difchaiged." 

Cfjfryi.  If  a  foreign  Court  of  Admiralty  condemns  a  fliip  (warranted 

frllllrkep.  -^«»cr' w)  Of  emgnvfs  pnperty^  for  pot  having  on  hoard  a  tJ$ 

^tf •  dlifapngi  or  Ud  of  the  ere Wj  which  is  reqiMired  by  ^  Ft^encb  ardi« 

nance  to  be  onboard  the  ftiip,  and  ^ich  the  Court  of  Admiralty 

adjudged  to  be  requifite  vnibin  the  meansng  and  con/lruBim  eftht 

trtaij 
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treaty  between  the  two  countries  of  France  and  America^  the  C  H  a  Pi. 
Court  ot  King's  Bench  held  that  the  adjudication  in  France  was      ^^I^J- 
conclufive  againft;  the  warranty,  chat  (he  was  an  American  Ihip^ 
chough  in  fa3  (he  was  fo  ;  that  point  being  clearly  within  the 
jurifdidion  of  the  foreign  Court(a). 

But  where  there  is  no  warranty  of  being  American^  a  fentencc  Chriftle  ir. 
adjudging  a  (hip  to  be  good  prize,   as  belonging  to  the  enemies  of.  /"^f m' 
therepuhlicf  negatives  no  fadl,  which  it  was  incumbent  on  th*  af-  R«f-  i9«- 
furcd,  having  made  no  warranty,  to  eftablifh ;  for  the  Engil/b 
courts  are  only  bound  by  the  decretory,  or  concluding  pare  of 
the  fentence,   and,  where  the  adjudication  is  on  the  ground  of 
enemy's  property,  are  not  bound  to  examine  the  premifes  that 
led  to  the  concluiion.     If,  indeed,  there  had  been  a  warranty, 
the  adjudication  that  it  was  enemy's  property  would  have  been 
conclufive  againd  fuch  a  warranty. 

Goods  were  infured  on  board  the  Hcrmon,  without  any  ad-  Diwfoa  ▼. 
dition  of  country  or  place,  and  not  repfcfented  to  be  of  any  g^fttj^ef, 
particular  country  at  the  time  of  fubfcribing  the  policy,  although  3^7* 
the  broker,  when  the  (hip  was  fubfcribed,  had  faid,  (he  was  an 
American  ;  it  was  held  that,  though  (he  was,  in  fadl,  an  Ameri*  - 
'can,  (he  need  not,  under  thefe  circumftances,    be  documented 
as  fuch  to  entitle  the  aflured  to  recover  againft  the  underwriters, 
for  a  iofs  by  capture,  and  fubfequent  condemnation,  for  want  of 
the  documents  required'  by  treaty  between  her  own  and  the  cap- 
turing  ftate  'y  for  (he  was  neither  irifured  as  American^  nor  re** 
prefented  to  be  fuch   at   the  time  when  the  policy  was  ef- 
fe£led« 

If  the  ground  of  decifion  appear  to  he  not  on  the  want  of  neu. 
trality,  but  upon  a  foreign  ordinance,  manifeftly  unjuft,  and 
contrary  to  the  laws  of  nations,  and  the  infured  has  only  in- 
fringed fuch  a  partial  law  j  as  the  condemnation  did  not  proceed 
on  the  point  of  neutrality,  it  cannot  apply  to  the  warranty,  fo  as 
to  difcharge  the  infurer. 

[a)  Even  where  there  has  l>eeo  no  fentence  of  condemnation,  If  a  ihip  le  warranted  Rich  r* 

Amer'Mmy  and  fails  without  fuch  a  paflporty   ai  is  required  by  the  treaty  between  Frant^  Parker, 

and  Amtritay  the  warranty  is  not  complied  with,  and  the  undeiwriters  are  difcharged  ;  7  Term 
eren  though  the  fliip  foffers  noaocoDvenience  ffom  the  want  of  it.      Such  a  warranty        '^  ^  ** 
docs  not  noean  merely  that  the  ihip  is  Mmtritmn  propeity,  bvt  that  (he  it  eotitled  to  all 
the  privUcges  of  ao  AmgrkM  ^ag. 

MM  la 
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CHAP.      In  a  policy  of  iafivancei  thejbip  was  tvarranted  to  he  PortU' 

ii  I  -^        guezt  I  and  having  be^n  taken  in  hjcr  voyage  by  a  Frtnd  priva* 

Miyiw  ▼.      Iter,  ihe  was  carried  into  France.    The  Court  of  Admiralty 

a  RTEaft.   condemned  her  becaufe  (he  had  an  Engltfl)  fupercargo  on  board. 

ftiGcam.  It  appeared  that  there  was  a  French  ordinance,  prohibitmg  any 

Dutch  fliip  from  carrying  a  fupercargo  belonging,  to  apy  nation 

at  enmity  with  the  court  of  France,    In  an  action  againft  the 

underwriter,  thefe  fads  appeared ;  upon  which,  a  verdifi  wis 

found  for  the  plaintiff,  f ubjed  to  the  opinion  of  the  Court,  upon 

this  quellion,  Whether  the  ctrcumftance  of  having  an  Englijk 

fopercargo  was  a  breach  of  neutrality  \  and  whether  fuch  a  (e&* 

tcnce  was  condnfive  ? 

Lord  Mansfield. — "  It  is  an  arbitrary  and  oppreflive  rcpr 
latton,  contrary  to  the  law  of  nations,  and  there  is  no  proof  that 
the  plaintiff  knew  any  thing  of  it.  If  you  were  both  ignorant  o( 
it,  the  underwriter  muft  run  all  rifles ;  and  if  the  defendant 
knew  of  the  edi£t,  it  was  hb  duty  to  enquire,  if  there  was  fuch 
a  fupercargo  onboard.  It  mud  be  a  fraudulent  concealment  to 
vitiate  a  policy.  But  it  is  remarkable  that  neither  party  has  faid 
any  thing  of  the  treaties  between  France  and  Portugal  \  neither 
party  feems  to  know  any  thing  about  them,  and  yet  the  whole 
cafe  turns  upon  them.*'    Judgment  for  the  plaintiff  (d). 

The  cafe  juft  reported  has  undergone  a  variety  of  difcuiEon  in 
,  We/tminfier-ball,  and  has  lately  received  moft  ample  confirmation 
in  two  or  three  cafes,^  which  fliall  be  mentioned  in  their  order; 
and  by  which  the  principle  feems  fully  eftabliOied,  that  if  the 
fcntence  of  the  Court  of  Admiralty  has  not  decided  the  queftion 
of  property,  and  has  not  declared,  whether  it  be  neutral  or  not| 
the  infured,  who  has  warranted  his  property  to  be  neutral,  (haH 
not  be  precluded  from  recovering  againft  the  underwriters,  al- 
though  the  foreign  Court  of  Admiralty  has  condemned  the  pro- 
perty as  prize,  for  having  violated  fome  of  their  ordinances. 

PoilaiiT.  The  firft  of  thefe  cafes  was  an  infurance  on  goods  on  board 
ST0O1.  ^^^  ^T  JWifl/w,  ••  warranted  a  Dane/*  on  a  voyage  from Lon • 
I^e^434*     Jon  to  Tener^ef  with  liberty  to  touch  at  Cuemfey  and  Madeiro^ 

Siffkin  T.  (tf)  So  i^  s  ft*P  ^  reftoted,  ^t  dmiaget  and  coftt  detted  to  the  cljttmMvtt,  Vecmfe 
^^^  ^  they  liid  not  fully  conpliod,  tt  to  iheir  dociuiietiu,  with  certila  Fimsb  ordioiaca 

^7  ^*         the  aflured  may  recofor  for  the  deteotioa  notwitliQaadr^. 

4  for 
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lor  account  of  perfon8  rcfidcnt  at  Terurtfe\  and  the  lofs  was  dc-  ^  "  j^j**' 
c!sred  to  be  by  capture.  At  the  trisd,  a  Terdi£l  was  found  for  the 
plaintiff,  fubjecl  to  the  opinion  of  the   Court  upon  a  cafe, 
which  ftated,  that  the  Oiip  «mi/  a  Dani/b  (bip^  and  the  property 
p/Daniflf  fubf99si  and  previous  to  the  voyage  infuredi  had  a 
yaflport  iigned  by  the  king  of  Denmark^  for  a  voyage  from  C#* 
ptttbttgen  to  ports  in  tKe  Eajl  Indies.    Egglejlon^  the  captain  of 
the  (liip»  failed  from  Copenhagen  on  the  23d  June  1796,  having 
on  board  a  cargo  of  tar,  pitch,  i^c,  and  arrived  in  the  Thames^ 
according  to  verbal  ordets  from  his  owners,  23d  July  1796. 
During  his  day  he  took  on  board  goods  for  the  owners,  beGdes 
thofe  in  queltion,  and  having  taken  out  clearances  for  Madeira 
and  Guernfey^  failed,  arrived  at  the  latter  place*,  and  after  failing 
from  thence,  was  captured  by  a  French  privateer,  and  carried 
into  Boufdeawc.    At  the  time  of  the  capture,  and  during  the 
whole  voyage,  the  Juliana  had  on  board  the  pftjfport  and  every 
other  document  ufually  carried  by  Danijbjbips.     She  had  alfo  a  roU 
d*equipag$^  containing  the  names  and  places  of  nativity  of  the 
officers,  but  not  of  the  crew,  only  dating  the  htttr  generally  to 
be  Cxty  men  of  colour.   C^fMtiEggle/lon  was  bori)  in  Scotland^of 
Britijh  parents.    He  was  not  naturalized  \n  Denmark ;  but  on  the 
6lh  of  Oclober  17941  poftcrior  to  the  war  between  England  and 
France^  he  obtained  letters  of  burgherfhip  in  Denmark^  but  had 
no  domicile,  never  having  refiJed  there. 

Proceedings  were  inftituted  at  Bourdeaux^  before  the  Tribunal 
of  Commerce,  which  condemned  the  (hip  and  cargo,  except  one 
bale,  belonging  to  the  captain,  as  prize*  From  this  fentence 
Captain  Eggleflon  appealed  to  the  Civil  Tribunal  of  La  Gironde, 
where  there  was  a  general  fentence  of  condemnation,  Thefe 
fentences  referred  to  feverai  French  ordinances,  particularly  the 
one  alluded  to  in  Mayne  v.  Walter ^  of  1778^  by  which  it  is  de* 
clared,  that  all  (hips  (hall  be  confifcated  <<  wherever  there  (halt 
**  be  found  on  board  a  fupercargo,  merchant,  commiflary,  or 
«  chief  officer^  being  an  enemy/*  It  is  not  nccciTary  to  ftatc 
thefe  fentences,  becaufe  the  Court  of  King's  Bench  were  of 
opinion,  that  the  efTefi  of  ihofe  fentences,  and  particularly  of 
the  ultimate  fentence  now  to  be  mentioned,  was  to  condemn 
not  on  the  ground  that  the  property  was  not  neutral,  but  becaufe  the 
cilcutnftance  of  the  captain's  being  a  Scotchman,  was  a  violation 
of  this  ordinance.  '  From  the  two  former  fentences>  the  captain 
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CHAP,  appealed  to  the  Supreme  Tribunal  of  Caflition  at  Paw,  which 
^  decreed  as  follows :  •*  Having  heard  the  parties,  the  Tribunal 
confidering  that  it  has  been  fully  proTed,  by  the  confeifion  of 
Captain  Egglejlon^  and  afcertained  by  the  judges  of  La  Ginnde 
that  the /aid  Captain  Egglefton  was  born  f«  Scotland^  and  an  enmji 
that  his  denization  in  a  neutral  country  was  not  juftified  accortV 
ing  to  law  ;  that  his  quality  of  enemy  fufficed  to  legitimate  the  prizes 
that  the  faft  of  captain  Egglejlon  being  a  Scot  and  an  enemy, 
exifted  independently  of  the  papers  on  board ;  that  in  confe* 
quence  all  remedies  of  nullity  drawn  cither  from  the  withdraw- 
ing of  fome  of  the  papers  on  board,  or  from  the  nonapplicatictt 
of  the  feal  to  the  bag  wherein  they  were  incloTed,  cannot  gitc 
any  ground  to  cafTation  •,  rejects  the  requcft  of  Captain  Eggltfi^t 
and  condemns  him  to  the  fine  of  150  francs."  After  this  caw 
was  twice  argued^ 

Lord  Kenym  C.  J.  faid— «  This  is  an  aflion  on  a  policy  of  in- 
furance  on  goods  on  board  a  (hip  warranted  to  be  a  Danijb  fcip; 
a  lofs  having  happened,  the  defendant  refills  the  plaintiflfs  claio* 
becaufe  (he  fays)  the  fliip  in  queftion  was  not>  what  (be  wa* 
warranted  to  be*,  Dani/h :  and  I  agree  with  the  defendant,  tiwt 
the  meaning  of  the  warranty  war,  not  merely  that  the  ftiip  wtt 
Danijh  built,  but  that  (he  ought  to  be  fo  circumftanced,  during 
the  voyage,  as  a  Danijb  (hip  ought  to  be.   This  docs  not  appear 
to  me  to  be  a  cafe  of  difficulty  though  it  is  of  great  importance 
to  the  public.    This-  is  one  of  the  numberlefs  queftions  that  hare 
arifen  in  confequcnce  of  the  extraordinary  fcntences  of  condem- 
nation paffed  by  the  Courts  of  Admiralty  in  France  during  tbe 
.  .   war.     I  do  not  think  they  were  charaSerized  too  ftrongly  at  the 
'  bar,  when  it  was  ftatcd  they  all  proceeded  on  a  fyftem  of  plunder: 
but  ftill  untU  the  legiflature  interferes  on  this  fubjeft,  we  fitting 
in  a  court  of  law  are  bound  to  give  credit  to  the  feritenccs  ofa 
competent  jurifdiaion.     Jf  therefore  in  this  inftance  the  Frtffi 
Courts  pad  condemned  thisjbip  on  the  ground  that  it  was  n<ft  Daf^ 
property^  vjejbould  have  been  concluded  by  that  fentence  in  this  oS^^s 
and  muft  (however  reluftantly,  it  being  ftated  as  a  fad  in  th« 
beginning  of  the  cafe,  that  it  was  a  Danijb  (hip,)  have  gitea 
judgment  for  the  defendant.    This  is  proved  by  the  diflferent 
cafes  cited  in  the  argument,  with  the  decifions  in  which  I  oon^ 
cur,  and  it  is  fupportcd  by  reafon.    Ta  a  qacRion  afltcd  in  *^ 
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courfe  of  the  argument,  What  are  the  rules  by  which  Courts  of  C  H  A  p. 
Admiralty  profcfs  to  proceed  ?  I  anfwer,  the  law  of  nation?,  and 
fuch  treaties  as  particular  ftates  have  agreed  (hould  be  engrafted 
on4hatlaw.     It  was  faici,  however,  by  the  defendant's  counfcU 
that  an  arret  has  the  fame  for<?e  as  a  treaty  :  but,  without  ftop?- 
ping  to  enlarge  on  the  difference  between  them,  it  is  fuflScient  to 
fay,  one^s  a  contrad  made  by  the  contraAing  parties,  and  the 
other  is  an  ex  parte  ordinance  made  by  one  nation  only,  to  which 
no  other  is  a  party  ;  and  I  concur  with  Lord  Mansfield  in  opini- 
on, that  it  is  not  corrpeten^  to  one  nation  to  add  to  the  law  o^ 
nations  by  its  own  arbitrary  ordinances,  without  the  concur- 
rence of  other  nations.     That  is  the  ground,  on  which  this  cafe 
muil  be  decided.     No^  let  us  fee  what  was  the  foundation  of 
the  condemnation  in  the  French  courts  ?     It  is  flated  in  one  of 
the  fentences,  that,  by  their  own  ordinances,  all  (hips  arc  to  be    , 
eonfifcated,  <<  whenfoever  on  board  thefe  (hips  (hall  be  found  % 
««  fupercargo,  merchant,  commiflary,   or  chief  officer^  being  an 
enemy**     But  I  fay,  they  had  no  right  in  making  fuch  an  ordi- 
nance to  bind  other  nations.     Then  was  thejbip  in  queftion  con^ 
iemneden  the  ground  that  fie  tvas  not  Danijh  property?  Certainly  not. 
A  vad  variety  of  circumftance^  wholly  irrelevant,  are  fet  forth  in  the 
fentences  :  but  it  appears,  beyond  all  doubt,  that  thejhip  was  at  lajl 
^ndemnedon  the  ground  that  the  captain  was  one  of  tjiofe  perfons  whom 
by  their  own  ordinance  only^  they  wijhed  to  profcribe*     This  cafe  can- 
BOt  be  diftinguiihed  from  that  of  Mayne  v.*  Walter  s  though  even 
ivithput  the  authority  of  that  cafe  I  ftould  have  had  no  he(]catioq 
in   deciding  in  favour  of  the  plaintiff.     On  the  whole^  tbereforcy  I 
am  of  opinion y  that  though ^  if  cotitrary  tojufUce^  thefhip  had  been  con^^ 
demnedjtmply  becaufefbe  was  not  *a  Danifbjhipi  wejhould  have  been 
concluded  by  that  fentenccy  yet  as  the  Courts  abroad  have  endeavoured 
to  give  other  ful>ports  to   their  judgments  tvhich  do  not  warrant  it 
and  have  flated  as  the  foundation  of  the  fentence  of  condemnation^  one 
of  their  own  ordinances^  which  is  not  binding  on  other  nations^  this 
fentence  does  not  prove  that  thefhip  in  queftion  was  not  a  neutral fhip  • 
and  confequently  the  plaintiff  is  entitled  to  re^oyeir.'* 

Grofe  J.—"  This  Is  an  a£^ion  brought  on  a  policy  of  infurance 
to  recover  the  amount  of  a  lofs  ftated  in  the  declaration.  Thq 
plaintiff  proved  his  intereft,  and  the  lofs,  and  primd  facie  proved 
that  the  (hip  was  Danijh.    The  defence  to  the  aftion  is,  fir  ft  ^ 
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CHAP,  that  though  it  is  ftatcd  the  fliip  was  Damjb^  ihe  was  in  tratb 
XVIII.  ^Yxc  property  of  an  enemy,  and  therefore  not  netttral ;  and  fo- 
condly,  that  (he  bad  not  documents  on  board  to  profc  that  (he 
was  neutral.  With  regard  to  the^firft^  it  is  not  only  not  ftated 
as  a  InGty  nor  to  be  colle3ed  by  inference  that  (he  was  nofa 
neutral  (hip,  but  it  //  txprefslj  ftaud  as  a  foB  in  the  former  part 
of  the  cafe^  that  the  /hip  was  a  Dani/k  fiip  and  the  pit^perty  of 
Dan'ifh  fubjeds.  If  this  had  been  iound  as  a  fa&  on  a  fpecisl 
verdiO,  it  would  have  been  concluGve,  and  we  could  not  hare 
inferred  the  contrary  from  the  fentence ;  but  referring  to  the 
fentencTe,  it  comes  to  this,  that  it  there  appears  that  the  fhip  was 
a  Danifl)  (hip,  unlefs  the  circumftance  of  the  captain's  having 
been  bom  in  Scotland  is  erideiice  to  (hew  that  it  was  not  a  Damfh 
ihip  :  but  I  find  nothing  to  warrant  that  either  in  our  own  law 
9r  in  the  law  of  nations.  In  the  ca(e  of  Majne  ▼.  WalHr^  dK 
Court  of  Admiralty  in  Prance  condemned  the  ihip,  becaofe  (he 
had  an  Englijb  fupercargo  on  board,  which  was  contrary  to  one 
of  the  French  ordinances  :  but  this  Court  did  not  confider.  that 
the  circumilance  of  a  neutral  (hip  having  on  board  an  Englijh  fn- 
pcrcargo  was  a  bi^each  of  neutrality.  So  here  this  Jbip  hannng  o« 
hoard  a  native  of  Scotland  is  no  proof  that  the  fhip  in  quefti$n  toot 
not  neutral.  As  to  the  fecond  queftion,  if  the  (hip  had  been 
condemned  for  not  having  the  proper  documents  on  board,  we 
muft  have  decided  for  the  defendants.  But  it  appearsby  the  cafe, 
that  in  point  of  hGt  (he  had  <*  every  document  ufually  carried  by 
«  Danijh  (hips."  J  admit  that  if  the  fhip  had  been  condemned  gene- 
rally as  a  laivful  prlzey  our  lata  would  have  confderedthat  as  a  denial 
of  her  neutrality  ;  or  if  the  ground  of  the  fentence  of  condemnation  had 
been  that  the  fhip  was  not  neutral,  Ithat  alfo  would  have  been  cwcluf^t 
ih  this  a^ion*  But  by  referring  to  the  UOt  fentence  which  I  con- 
fider as  the  fentence  of  dernier  refort,  it  evidently  appears,  that 
flie  was  condemned  becaufe  the  captain  was  born  in  Scotland^ 
and  an  enemy.  My  opinion  then  on  the  whole  is,  that  as  ihe 
ground  of  the  fentence  of  condemnation  was  an  infringement  ofan  or* 
dinance  of  one  Jlatey  it  does  not  appear  by  that  fentence  thai  thefHp 
was  notf  what  the  jury  found  her  to  be,  a  Dani/h  fhip^  or  thatjbi 
was  condemned  for  havings  by  an  aif  contrary  to  the  lavi  of  nations* 

forfeited  her  neutrality!* 

Lawrence  J •*  The  queftioa  is,  Whcthn  ^  fentence  hsi 

negatived  the  warranty  of  neutnaHty  ?  The  warranty  of  neutrality 
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dm  mi  indues  any  neceffUj  to  comply  with  the  pectJmr  regulations  ^  C  H  A  p. 
the  Miigerent powers.  F<Mr  if  a  (hip  be  captured,  and  the  queftion      ^cviili 
be»  whether  (he  be  neutral  or  oot,  the  general  rule  for  judging 
and  deciding  on  that  point  is  the  law  of  nations*  fubjefi  to  fuch 
alterations  and  modificacions*  as  may  have  been  introduced  bj 
treaties :  but  where  the  law  of  nations  has  not  been  varied  or 
departed  from  hj  mutual  agreement,  that  is  the  general  rule  for 
deciding  all  qoeftions  on  matter  of  priae*    This  is  clearly  laid 
down  in  a  ftate  paper  figned  by  Sir   George  Lee^  Dr.  Paul  the 
King's  Advoeare*  and  Sir  D.  Ryder  and  Mr.  Murray  then  Attor« 
ney  and  Solicitor  General,  in  anfwer  to  the  PruJJian  memorial 
concerning  neutral  fhips  {d)» '  When  therefore  a  ftate  in  amity 
with  a  belligerent  power  has  by  treaty  agreed  that  the  (hips  of 
their  fubjeds  (hall  only  have  the  chara£ier  when  furniflied  vrith 
certain  precife  documents,  whoever  warrants  a  (hip,  as  the  pro« 
perty  of  fuch  fubjed,  (hould  provide  himfelf  with  thofe  evidences, 
which  have  by  the  country  to  which  it  belongs  been  agreed  to  be 
the  neceflary  proof  of  that  charaden  In  requiring  this,  no  difw 
ficuity  is  impofed,  of  which  the  aflured  is  not  aware,  and  whiclt 
may  not  be  in  his  power  to  prevent :  but  to  require  of  him  to 
fumi(h  himfelf  with  every  document  the  belligerent  powers  may    ■ 
require,  and  to  in(ift  that  the  warranty  is  not  complied  with,' 
unlcfs  the  (hip  be  navigated  according  to  their  ordinances  and 
regulations,  would  be  to  deprive  the  aflured  of  his  indemnity  for 
the  want  of  papers,  &c.,  of  the  neceflity  of  which  he  may  fairly 
be  prefumed  ignorant,   and  which  papers  it  may  not  be  in  his 
power  to  procure  :  for  how  can  the  officers  of  one  country  ht 
called  on  to  grant  that,  which  the  laws  of  their  own  country  do 
not  require  ?    Thefe  French  decrees  are  regulations  made  with 
fome  view  to  the  laws  of  France,  but  are  not  applicable  to  the 
fubjefis  of  any  other  countiy.    In  examining  the  cafes  decided 
on  this  point,  it  will  not  be  found  that  there  is  any  determination 
of  the  court  to  fupport  what  has  been  infifted  on  by  the  defen- 
dant :  but  on  the  contrary  it  has  been  fettled  in  many  cafes^ 
that  a  condemnation  on  the  particular  ordinances  of  a  belligerent 
power  is  no  violation  of  a  warranty  of  neutrality.     In  the  cafe  of  ^^F*t  4^ 
Bernardi  v.  Motteux  the  (hip  Joanna  was  warranted  neutral ;  the 
only  doubt  was,  whether  the  (hip  were  condemned  as  being  the 

(«)  YideCoUcdiiM  Jttitdia,  i  fol.  33.  ■adid  Poftlethwait)e*t  Diaionarfi  7^5. 

**>*  4  property 


V 


48o  OF   NON  COMPLIANCE 

CHAP,  property  of  an  encnay,  or  for  violating  a  French  arrSt  by  throw- 
"  ^  ing  papers  overboard  ;  for  the  one  or  the  other  of  thofc  caufcs 
flic  was  condemned^  If  (he  were  condemned  for  the  firft,  name- 
ly, thatjbe  was  not  neutral^  the  plaintiff  clearly  could  not  havered 
covered :  nor  could  he  have  recovered  if  (he  were  condemned  on 
the  other  ground,  according  to  the  argument  of  the  defendant 
in  this  cafe  :  but  it  is  clear,  that  the  court  did  not,  in  that  cafe, 
adopt  the  defendant's  argument  here,  becaufe  the  plaintiff  did 
recover  in  that  cafe,  it  not  being  certain  that  the  ground  of  con* 
demnation  was,  that  the  fhip  was  the  property  of  an  enemy 
[The  learned  Judge  here  alfo  commented  on  the  cafe  of  BarziU 
lay  V.  Le^viSf  fupra^  469.  and  on  Salucci  v.  John/on^  po/l*  and 
Mayne  v.  Walter^  fupra^  474.  a.  and  then  proceeded.]  The  ar- 
.  gument  of  the  defendant  here  is,  that  the  fentence  of  condem- 
nation is  conclufive  on  the  point  that  the  (hip  was  not  navigated 
according  to  the  contrad  between  the  parties  :  the  contraB  ht' 
tween  the  parties  is  thatjbe  was  a  neutral Jhip^  but  the  fentence  has 
not  decided  that  point ;  it  has  only  decided  that  fie  was  not  navigated 
according  to  the  ordinances-  of  France ^  but  that  was  no  part  of  the 
plaintiff  ^s  contraB.  In  deciding  this  cafe,  in  favour  of  the  plain- 
tiiF,  we  do  not  take  upon  ourfclves  to  fay  that  the  fentence  of 
the  French  court  of  admiralty  is  eaoncous :  all  that  we  determine 
isi  that  the  French  court  has  not  decided  that,  which  would  be  a 
Breach  of  the  warranty  of  neutrality.  On  the  whole  I  think  it 
clear  that  the  fhip  in  quedion  was  condemned  for  ailing  in  con- 
travention of  French  ordinances,  and  chat  does  not  falfify  tb; 
warranty  of  neutrality." 

Le  Blanc  J. — "  On  examining  the  fentences  in  the  different 
courts,  of  France,  we  cannot  colleBi  that  the  fhip  was  ultimately  con- 
demned  becaufe  Jhe  was  not  a  Danijhfhip.    As  the  grounds  of  con- 
demnation are  ftated  in  the  fentences  themfelves,  unlefs  we  can 
^olleB  that  the  fhip  was  condemned  as  prize,  becaufe  Jhe  was  not  a 
Danijbjhipt  tbofe  fentences  are  not  conclujive  on  tbisqueftion  between 
the  litigating  parties.     The  queftion  in  this  cafe  is,  Whether  or 
tiot  the  (hip  were  Danijh  ?  in  looking  through  thcfe  fentences  of 
condemnation,  /  do  not  Jind  that  Jhe  was  condemned  as  not  being 
Danijh^  or  for  not  having  tbofe  documents  y  that  the  law  of  nations  or 
particular  treaties  between  the  refpeBive  countries  require  to  evidence 
her  to  be  a  Danifb  or  nentraljhip.     The  fentences  in  France,  whe- 
ther right  or  wrong,  are  coucluiive  on  the  queftion  of  prize  ;  and 

there* 
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Aerefore  if  the  queftion  here  had  been,  Whether  or  not  the  flilp  chap- 
had  been  captured  as  prize,  thofe  fentences  would  have  been 
conclufive.     But  that  is  not  the  queftion  here;  the  only  queftion 
here  being.  Whether  or  not  this  were  a  neutral  fhip  at  the  time 
of  the  capture  ?    I  admit,  that  in  order  to  comply  with  the  war- 
ranty of  neutrality  it  was  neceflary,  not  only  that  the  fhip  (hould 
be  a  neutral  fliip,  but  alfo   that  fhe  (hould  be  properly  docu- 
merited^  and  ihould  be  navigated  in  fuch  a  manncr^as  to  be  en- 
titled to  the  benefits  of  neutral  (hips.  But  here  the  (hip  was  con- 
demned  for  non-compliance  with  the  ordinances  of  one  belii- 
^erent  power,  to  which  it  does  not  appear  that  Denmark  ever 
confentcd.     Thep  the  queftion  is,  Whether  a  fentcncc,  appear- 
ing on  the  face  of  it  to  have  been  given  on  that  ground,  ought 
to  preclude  the  plaintiff  from  (hewing,  that  in  point  of  fa6l  the 
ihip  was  a  Danijb  (hip  ?    As  it  does  not  appear  on  the  fentence  that 
ihejbip  was  condemned  as  not  being  a  Dani/bjbipj  I  tbinh  it  is  com^ 
peientfor  the  parties  to  go  into  the  proof  of  that  faB.     Without  re- 
peating the  authorities  that  have  been  referred  to  in  fupport  of  our 
opinion,  I  think  that  the  concluGon  from  them  all  is  this;  that 
the  fentence  of  a  foreign  court  is  conclufive  on  that  point  which. it  pro^ 
fejfes  to  decide  ;  if  it  be  a  general  fentence  of  condemnation^  without 
qffigning  any  reafon^  the  courts  here  will  confider  that  it  proceeded  on  the 
grounds  of  the  fhip  being  the  property  of  an  enemy  :  but  if  the  fentence 
itf elf  prof efs  to  be  made  on  particular  grounds^  and  they  are  fet  forth 
in  the  fentence f  and  appear  net  to  warfant  the  condemnation  f  then  the 
fentence  is  not  conclufve  as  to  thofe  faBs,     Therefore  as  the  fen- 
tences of  condemnation  in  this  cafe  profefs  to  be  made  on  an 
ordinance  of  France^  to  which  Denmark  is  no  party,  they  do  not 
falfify  the  warranty  of  neutrality  as  between  the  parties  to  this  caufe^ 
though  they  may  jufify  the  courts  abroad  in  condemning  the  fhip  as 
prize.     If  the  queftion  here  had   been,  whether  or  not  the  (hip 
had  been  prize ;  the  fentences  abroad  would  have  been  conclu- 
five :  but  the  queftion  here  being  only,  whether  or  not  the  (hip 
were  neutral ;  thofe  fentences  are  not  conclufive  on  that  point." 
Judgment  was  given  for  the  plaintiff. 

I  have  given  the  opinions  of  the  learned  judges  nearly  at 
length  ;  becaufe  it  was  a  cafe  maturely  and  fully  confidered  by 
them  ;  and  becaufe  the  diftinAions  there  taken  fupport  the  for- 
mer decifions  of  Lord  Mansfield  2xA  the  judges,  who  compofed 

the 
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C  U  A  r.  the  court  m  h\»  time  ;  and  becaufe  dK  <ame  diftinAion^  afpear 
'^'^^     to  me  to  Support  and  maintain  all  the  fubfoqueot  decifions. 

Bird  T.  The  ne»t  cafe  upon  this  Tubjea,  and  which  has  already  bec« 

STermRep.  lAentioncd  tOT  another  pouat  la  a  tomer  chapter,  was  ao  iniiif* 

tttt  c!^2  ^^^  ^"  ^'^^  ^^P  ^^^^v^K^i  ^^  American  Jlnp^  at  and  from 
Canton  in  C^i/ia  to  Hamburgh  or  Copenhagen :  and  at  tkc  tr*ala 
fpeciat  verdiA  was  found,  the  fafks  of  which,  at  far  as  this  point 
icquiies  the  ftatemeat  of  therai  were,  «  that  the  (kip  Cof^e- 
deracy  was  an  ^wmfflw-buUt  (hip,  /i&r  prt^ertj  of  American  Jvlh 
'  jt^s  s  that  the  (hip  fiuled  from  Coa/Mi  towards  Hamburgh  with 
the  goods  OB  board^ia  January  1797,  having  on  board  a  paflport 
duly  made  out  and  granted  according  to  the  form  annexed  to 
the  Treaty  of  Commerce  between  France  and  America^  and  dur- 
ing her  ;N>yage  was  captured  by  a  French  (hip  of  war,  and  car* 
ried  into  Nantz  s  where  proceedings  being  inftituted  before  the 
tribanai  for  determining  quellions  of  prize,  the  (hip^  and  cargo 
were  condemned  as  prize."  The  fcntence  began,  with  the  fol- 
lowing confiderations :  <<  Confidering  that  although  it  appears 
**  by  reading  and  examining  the  documents«  and  by  the  dcchia* 
<*  tion  of  the  eaptain,  fupercargo,  and  the  greatcft  part  of  the 
**  crew,  that  the  Jbip  ConffJeracy  has  not  ceafed  to  be  neutral^tn' 
<<  perty^  and  belonging  to  neutral  citisuns  andfubjeSs  of  the  United 
^  States  of  America :  confidering  that  aUhough  by  the  (ame 
«<  doeuipeots  and  declarations,  it  is  equally  evident  and  proved^ 
*<  that  the  goods  fiipped  werelaietk  by  neutral  citizens  fir  account 
c  of  neutral  citizens :  confidering  thai,  notwithftanding   thcfe 

•  <(  favourable  prefumptions,  nodung  can  exonerato  the  captab 

u  2Dd  fupercargo  from  having  regular  difpatches,  in  order  topieve 
<<  the.  neutrality  of  the  (hip.  The  fcntence  then  proceeds  to  re- 
cite certain  French  ordinances,  wihich  declare  to  be  good  prize  all 
neutral  veiTels  not  having  on  board  a  lift  of  the  crew  attefted  by 
Ae  public  oi&cers  of  the  neutral  places.  It  then  fays,  **  confider- 
^  ing  that  fo  far  from  derogating  from  the  general  regulations 
<<  for  all  nations  in  favour  of  the  Anglo-Americans  by  the  treaty 
**  of  February  1778,  it  implicitly  fubjciSs  them  to  it  by  the  25t& 
€€  2nd  27tb  articles,  which  oblige  them  to  conform  to  the  j^nodel 
^  of  the  paflport  annexed  to  the  treaty*"  It  aMb  ftates  a  law 
of  the  Convention,  and  another  of  the  Executive  Directory  of 
the  1 2th  Fentofe  of  the  5th  year,  which  latter  recites  the  ordi- 
nances of  J  744  and  17761  and  declareai  that  all  American  vefiels 

(ban 
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fliall  in  confeqaeacc  be  good  prize,  which  Ihall  sot  haTC  on  board  C  u  a  p« 

a  lift  of  the  crew  jn  due  fonn»  fuch  as  is  prefcribed  by  the  nuxlel  .  ^^^*'' 

annexed  to  the  treaty  between  France  and  America  of  1778. 

The  fentence  then   concludes  thus :    <<  The  Ti:ihunal,  iii  con* 

*<  formity  to  the  above-mentioned  laws  and  reguUtions,  and  par- 

^^  ticularly  rhe  decree  o(  the  Executive  DlreQory  of  the  1 2th 

'<  Ventofcy   5  th  year,  adjudges  and  declares  th^  validity  of  th# 

<'  prize  of  the  foreign  fliip  the  Confederacy^  and  all  the  goods  ami 

*<  effeds  compofing  the  lading  or  cargo  of  the  (hip,  in  default  of 

•*  the  captain  and  fupercargo  being  regular  in  their  lift  of  crew  and 

<<  difpatches**    The  fpecial  verdifl  alfo  found  that  (hips  belongs 

{ng  to  America  never  did  at  any  time  prior  to  the  capture  in  . 

quellion  carry  with  them  lifts  of  their  crew  attefted  in  the  maa* 

ner  required  by  the  ordinances  referred  to ;  and  that  America 

has  always  infifted,' and  ftill  infifts,  that   her  {hips  are  not,  by 

Iceaty  or  otl^erwife,  hound  or  obliged  fo  to  do. 

This  fpecial  verdidl  was  argued  feveral  times  upon  the  various 
points  that  arofe  upon  it }  and  the  judges  afterwards  delivered 
their  opinions  unanimoufly,  as  to  this  point,  in  favour  of  the 
afliired,  namely,  that  the  French  fentence  did  not  decide  that 
the  (hip  was  not  neutrah 

Lord  Kenyon  faid — *<  After  the  greateft  attention  I  have  been 
able  to  bellow  on  the  fubjed,  I  adhere  to  the  opinion  that  wc 
gave  in  the  cafe  of^^lard  v.  Bellf  and  that  deciiion  is  directly 
in  point  to  the  prefent  cafe/'  Uis  locdthip  then  adverted  to  par* 
ticular  parts  of  the  fentence,  which  ii  is  unneceflary  here  to 
coniider  j  but  concluded  that  it  was  manifeft  horn  an  attentive 
confiderattoa  of  the  whole  fenteace^  that  the  fii^e  ground,  on 
which  it  proceeded,  was  that  mentioned  in  the  concluding  part 
of  the  fentence,  namely,  •<  in  default  of  the  captain  and  fupercago 
being  regular  in  their  lifl  of  crew  and  their  di/patches.*^  Now  that 
is  neither  required  by  the  law  of  nations,  or  by  the  treaty  between 
France  and  the  United  States  of  America^  and  it  is  found  by  the 
verdi£l  that  all  the  requifit^s  of  that  treaty  were  complied  with. 

• 

Mr.  Jaftice  Grofe  concurred. 

Mr.  Juftice  Lawrence. — <<  The  only  remaining  queftion  is^ 
Whether  or  not  it  were  decided  bj  the  foreign  fentence  that  the  fijip 

was 
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iK  H  A  p.  ^as  an  American  ?    It  was  determined  in  the  cafe  of  FoUardyr. 

t  ^^^^\  -S^'A  that  a  fentcncc  of  condemnation  for  violating  the  ordinances 
'  of  one  nation,  not  adopted  by  the  treaty  between  that  nation 
and  the  country,  of  which  the  owner  of  the  property  is  a  fub- 
jeStf  will  not  prevent  the  afltired  recovering  on  the  policy,  on 
the  ground  that  fuch  fentence  negatives  the  warranty  of  neutral- 
ity. But  the  attempt  on  the  part  of  the  defendant  here  is,  not 
fo  much  to  difpute  the  authority  of  that  cafe,  as  its  applicatioQ 
to  the  cafe  before  us.  However,  I  am  of  opinion,  that,  on  the 
whole,  we  mud  confider  that  the  foundation  of  thib  fentence  of 
condemnation  was  the  violation  of  French  ordinances  oniy,  and 
confequently  the  cafe  of  Pollard  v.  Bell  is  a  dirtSt  autborliy  fcr 
the  prefent." 

Mr.  Juftice  Z^  5//IW.— «  It  only  remains  to  be  confitlt-  > 
nvhether  or  not  the  warranty  that  the  Jbip  was  an  American^  is  ..-: 
gatived  by  the  fentence  of  condemnation.  We  muft  look  to  m 
concluding  part  of  this  fentence  to  fee  the  grounds  on  which  the 
'  foreign  court  profeifed  to  decide.  If  that  determination  had 
been  founded  either  on  the  law  of  nations,  or  on  the  treaty  fub- 
fifting  between  France  and  America,  we  could  not  have  enquired 
whether  or  not  that  court  had  formed  a  right  dectfion.  But  if 
we  fee  that  that  court  condemned  the  (hip  and  cargo,  neither  on 
the  law  of  nations  or  du  the  treaty  between  America  and  France^ 
then  we  are  bound  to  declare,  that  fuch  a  fentence  is  not  eonclu" 
Jive  on  the  parties  to  this  aBion  :  it  does  not  affeSl  the  queKoi$  re* 
fpe£ling  the  warranty  of  neutrality.  And  1  think  the  fentence  is 
founded  fimply  on  an  infringement  of  the  French  ordinances 
which  are  particularly  pointed  out  in  the  fentence,  and  not  any 
breach  of  the  law  of  nations  or  of  the  treaty  between  France  and 
AmericaJ* 

Judgment  for  the  plaintiffl 

Price  T.  In  a  fubfequent  cafe  upon  a  fpecial  verdidy  the  infarance  was 

Re"'  66**'*  ^"  *  ^'P  *°^  goods,  the  fliip  being  in  fafik  an  American^  but 
hot  warranted  to  be  fo,  and.  the  cafe  feems  to  turn,  not  on  the 
point  of  enemy's  property,  but  on  this,  whether  the  ibip  was  do. 
cumented  as  an  American  (hip  ought  to  have  been  according 
to  its  own  laws  and  its  treaties  with  other  countries.    She  was 

provided  with  a  paflport^  fuch  as  is  conftantlj  ufed  by  all  Ameri^ 

can 
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ran  fliips,  and  all  other  afual  papers,  and  a  new  mutter  roll,  C  H  a  p. 
made  upon  oath  before  the  Lord  Mayor  of  London^  feveral  of  his 
original  crew  haring  died,  but  all  the  new  men  being  Amiricans^ 
'and  figned  and  certified  by  the  American  Minifter,  having  left 
the  original  mufter  roll  with  the  faid  Miniiler.  The  (hip  failed 
from  London  bound  for  Charleflown^  the  voyage  infured,  and  was 
captured  by  a  French  privateer  and  carried  into  VOrient, 
The  fentence  of  the  firft  tribunal  dated  the  queftions  of  law  to 
be,  Whether  the  new  mufterroU  was  in  the  legal  form  to  fupply 
the  firft  lift  ?  And  fecondly.  Whether  the  bills  of  lading  and  other 
papers  touching  the  cargo  prove  the  neutral  property  of  it  ?  It 
then  proceeds  with  various  confiderations,  of  violated  ordinances 
of  July  17781  and  a  decree  of  the  Executive  DireQory  promul- 
gating tibe  ordinances  of  1744  and  1778,  and  decrees  the  (hip 
and  cargo  to  be,  good  prize :  although  one  of  the  confiderations 
^s  to  this  effcd,  confidering  in  law  that-  the  regifter  and  fea 
letter  prove  the  American  property  of  the  jhip^  but  the  log-book 
proves  that  the  paflport  has  ferved  for  feveral  voyages,  contrary 
to  the .  formal  regulations  of  the  ^th  article  of  the  ordinance  of  July 
1778.  From  this  fentence,  the  captain  appealed ;  but  the  fu« 
perior  court  declared  the  former  fentence  valid,  adding  to  the 
former  ordinances,  a  law  of  the  2gth  Nivofe  laft,  exprefling, 
**  the  ftate  of  (hips  in  regard  to  what  concerns  their  neutral  or 
enemy's  quality  (hall  be  determined  by  their  cargo ;  therefore 
every  veffel  met  at  fea  laden  entirely  or  in  part  with  goods  the  produce 
of  England^  fball  he  declared  lawful  prize^  whoever  may  he  the 
owner,**  This  fpecial  verdid  was  argued  three  feveral  times  at 
the  bar,  and  the  Court  took  time  to  confider  of  their  opinion,  it 
appearing  that  the  main  difficulty  of  >  the  cafe  turned  upon  the 
queftion  of  an  implied  warranty,  there  being  no  exprefs  one. 

The  Court  did  not  decide  that  point,  for  they  were  ultimately 
of  opinion,  as  was  declared  by  Lord  Kenyon  in  pronouncing 
their  unanimous  judgment,  that  fuppofing  an^  implied  warranty 
did  exift,  the  fentences  did  not  negative  fuch  a:  warranty ^  both  the 
fentences  appearing  manifeflly  to  have  proceeded  on  the  ground 
of  a  breach  of  French  ordinances,  which  were  contrary  to  the 
treaty  between  the  two  countries,  were  not  adopted  by  it,  nor  is 
the  condemnation  expreffed  by  the  fentence  to  have  been  for  ad« 
ing  contrary  to  the  treaty.    Judgment  for  the  plaintiff. 

But 
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c  H  A  P«  Bat  where  die  foreign  fentence  profeffes  to  proceed  on  tk 
.^^^^.  ground  of  an  infra£lion  of  treaty,  fuch  fentence  w  conchifiTe 
Btrioi  V.  againft  the  warranty,  although  inferences  were  drawn  in  fach 
^J^^'^^^^^  fentence  from  ess  parte  ordinances  in  aid  of  their  conclofion  that 
5  £ift59. '   the  treaty  was  broken. 

The  judgments  of  the  C^ourt  of  King's  Bench,  when  fo  dcG* 
faerateiy  confidered,  as  thofe  juft  recited^  feldom  require  illuftia- 
tion  or  confirmation  :  yet  as  a  cafe  has  lately  oocnrred  in  the 
Privy  Council,  upon  an  appeal  from  the  Court  c^  the  Recorder 
«t  Madras^  in  which  the  cafe  of  Pollard  r.  BM^  and  the  prin* 
ciples  there  laid  down  were  much  debated  at  the  bur,  and  a  very 
learned  judgment  pronounced  by  Sir  Wtlliam  Graftt,  the  Matter 
of  the  Rolls,  the  Board  confiftmg  at  that  time  of  hiafelf.  Sir 
ITiUiam  Seoit  (the  Judge  of  the  High  Court  of  Admiralty),  Sir 
Wiitiam  Wynne  (the  Dean  of  the  Arches),  and  Lord  GknterWf 
h  is  thought  proper  to  infert  that  deciGon  here.  It  is  tne 
the  judgment  was  pronounced  in  favour  of  the  underwriten: 
but  upon  adverting  to  the  grounds  of  the  decifion  it  will 
appear,  that  their  lordihips  fo  determined  becaufe  diey  were 
of  opinion  that  the  fentence  of  the  Court  of  Admkahy  had  ek- 
prefsly  decided,  that  the  property  was  not  neutral^  and  of  omrfe 
had  negatived  the  warranty  of  neutrality :  and  even  if  their  lord- 
ihips had  erred  in  fuppofing  the  Court  of  Admiralty  to  have  de- 
cided that  point,  ftill  their  decifion  would  not  negative  any  ptin* 
ciple  of  law,  as  eftabliflied  by  former  cafes. 


■an<l  others 
appelUnti  ▼. 
Chafe  and 
#ch«n  re- 
Cpondencsy 
Cockpit, 
Joly  IX  * 
%%,  iSoi. 


It  was  an  infarance  tStOttA  at  Madras  by  the  appeHantSy  oo 
account  of  the  Swedi/b  Aftatk  Company,  on  the  fliip  Rrfolutis*^ 
Captain  Neale^  and  the  infurance  was  declared  to  be  mt  gsoisy  tf 
intereft  may  appear,  and  warranted  Swedi/b  property.  The  Ihip 
(kiled  with  a  valuable  cargo,  and  being  obliged  to  put  into  the 
IJle  of  France  for  refreihment,  the  (hip  and  cargo  were  there 
feized  as  prize,  and  ultimately  condemned.  The  Tribabal  of 
Copnmerce  in  the  IJle  of  France^  after  enumerating  the  various 
papers  and  documents  found  on  board,  proceeds  to  ftate,  <*  That 
*<  the  legal  queftions  for  inveftigatidn  and  declficMi  are,  firftf 
•«  Whether  the  proceedings  in  regard  to  the  fa£l  of  the  fcizurc 
<<  of  the  (hip  were  carried  on  agreeably  to  the  terms  of  the  lavi 

<<  relative  to  proceedings  in  matter  of  prize  ?    ad^  Whether^  by 

^  « the 
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^<  the  papers  compofing  the  faid  proceedings,  and  there  pro- 
f*  dttced  by  the  refpeAive  parties,  and  alfo  from  the  objeflions 
^  and  exceptions  feverally  taken,  and  by  the  terms  of  the  regu- 
<<  lations  and  ordinances  made  on  the  fubjed  of  the  navigation 
••  of  neutral  veflels  in  time  of  war,  the  faid  Jblp  ahi  her  carp 
"  mufi  be  conjidered  as  emmfs  property y  andasfucb  confifcatedto  the 
^^  ufe^f  the  Republic  ;  or  whether  on  the  contrary  the /aid  Jbip  and 
•*  her  cargo  mufi  be  conjidered  as  Sw^dijb  property^  and  refiored 
*•  to  the  claimants  ?**  The  fentence  as  to  the  fecond  queftion  pro- 
ceeds thus ;  "confidcring  that  it  appears,  as  well  by  the  confcf- 
lion  of  the  mafter  on  his  examination,  as  by  the  declaration  of 
the  paflengers  and  others  of  the  crew,  that  he  is  an  Engli/bman 
by  birth.   G>nfidering  that  the  chara£ler  of  a  naturalized  Swede, 
adopted  by  him  in  the  proceedings,  cannot  be  legally  entertained  i 
feeing  that  inftead  of  providing  by  letters  of  naturalization  from 
the  Ring  of  Sweden,  he  only  produces  an  z€t  of  his  having  taken 
the  oath  on  the  14th  July  1 795',  before  the  Burgomafter  of  Got* 
tenburg^  which  is  infuf&cient,  by  reafon  that  every 'a£t  of  na- 
tionally or  neutralization^  can  only  be  proved,  according  to  the 
ufage  of  the  European  powers,  by  an  a£l  ifTued  by  the  prince  him- 
felf.    Confidering  that,  even  though  this  certificate  of  the  oath 
having  been  taken,  flioutd  be  confidered  as  equivalent  to  letters 
of  naturalizatioh,  granted  by  the  E^ing  of  Sweden,  it  would  want 
the  condition  required  by  law  for  its  validity,  as  it  could  only 
have  been  made  two  years  fubfequent  to  the  declaration  of  war 
with  England,  and  would  confequently  be  diredly  oppofite  to 
the  words  of  the  6th  article  of  the  regulation' of  neutrals  in 
1778,  which  are  as  follows :  <<  No  regard  will  any  more  be  paid 
«  to  paflpprts  granted  by  neutral  powers  or  allies,  as  well  to 
«  owners  as  n^allers  of  (hips,  fubje£ts  of  dates  in  enmity  with 
<<  his  majefty,  if  they  are  not  neutralized,  or  have  not  transfer* 
«  red  their  property  to  the  ftates  of  thofe  powers  three  months 
«<  before  the  firft  of  September  of  the  prefcnt  year."    Confider- 
ing that  it  alfo  appears,  as  well  by  the  proceedings,  as  by  the 
declaration  of  the  crew,  and  that  of  Mr.  Gordon,  that  the  faid 
Gordon  is  a  Scotchman,  confequently  an  enemy  \  that  he  was  fe* 
cond  captain  on  board  the  faid  {hip  Refilution  ;  and  that  he  cer- 
tainly exercifed  the  fundlions  thereof  from  the  period  of  his 
leaving  Europe,  and  during  the  whole  of  the  voyage  ',  that  this 
firft  officer  was  (hipped  at  Guernfey^  without  any  of  the  forms 

pre- 
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CHAP. 
XVIII. 


prefcribed  by  law  being  obferved,  for  prorlhg  the  dirembarkatioH 
of  the  perfon  mentioned  in  the  mufter  roH,  as  likewife  the  ne- 
ceflity  of  replacing  him  with  an  ofBcer  of  an  holtile  power. 
Confidering  that  the  regulation  of  1778,  declaring-  lawful  prize 
foreign  veiTeU,  on  board  of  which  there  (hall  be  a  fapcrcargo,  mer- 
chant, clerkj  or  principal  offiqer  of  an  enemy's  country,  (ave  in 
thofe  cafes  as  excepted  in  the  loth  article,  where  the  papers 
iliall  prore  by  documents  found  on  board,  that  they  were  under 
the  neceflity  of  taking  on  board  chief  officers  or  faiiors,  at  the 
ports  they  put  into,  to  replace  thofe  belonging  to  a^neutral  coun- 
try, which  died  in  the  courfe  of  the  voyage ;  and  the  defendants 
do  not  in  any  manner  prove  it,  agreeably  to  the  dire£iions  and 
regulations.  Confidering  that  the  general  invoice  and  bill  of  lading 
produced  by  the  captain,  the  particular  invoice  of  the  cargo  madekj 
Kinderjley^  WattSy  and  Company,  and  Colt^  Day  and  Company  of 
Madras y  being  unjigned^  cannot  be  received  by  the  Court  con- 
formably to  the  2d  article  of  the  fame  regulation.  Confidering 
that  the  papers  produced  by  Captain  Neale^  as  well  to  efiabiijb  iht 
pretended  charaEler  of  an  American^  as  likewife  to  prove  the  cxift- 
ence  of  the  neceflity  he  was  in  to  replace,  at  Guernfeyy  the  firft 
ofHcer  inferted  in  the  mufter  roll  by  Mr.  Gordon^  ^re  neither  fuf- 
ficient  nor  legal  \  and  that  even  admitting  them  to  be  fo,  they 
could  not  be  received  by  the  Court,  by  reafon  that  they  were  not 
delivered  within  the  time  prefcribed  by  the  terms  of  the  iith 
article  of  the  fame  regulation.  Confidering  that  the  cargo  (hip- 
ped by  Harrop  and  Stephenfan  of  Tranquebar^  is  for  account  of 
the  operations  of  the  ihip  Refolution,  as  appears  by  account  cur- 
rent of  the  faid  gentlemen,  of  the  29th  March  1797.  Confider- 
ing finally,  that  the  King's  letters  of  the  23d  of  May  17.80, 
ifilied  by  order  of  the  Colonial  Aflcmbly,  and  regiftered  in  the 
Tribunal,  as  forming  pare  of  the  regulation  of  1778,  has  no 
other  dbje6l  than  to  maintain  the  direfiions  of  the  regulations, 
and  to  recommend  circumfpe£lion  to  captains  of  armed  (hips 
towards  neutral  veflels.  Every  thing  confidered,  the  court  admini* 
ftering  juflice,  and  without  paying  attention  either  to  the  point^ 
and  demands,  or  to  the  matters  of  nullity  contended  for  by  the 
defendants  in  regard  to  the  proceedings  taken  by  the  juftice  of 
peace,  declare  the  feizure  of  the  (hip  Re/olution  to  be  good  and 
lawful,  order  the  faii  (hip  and  cargo  to  be  condemned  for  the 
ufe  of  the  republic. 
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Tbis  cafe  came  on  to  be  tried  on  the  plea  lide  of  the  Recorder^  C  H  a  p« 

Aviit 
Court  at  Madras  /  and  a  vcrdift  vaa  given  for  the  appellantSy 

fttbjed  to  the  opinion  of  the  Court  upon  a  cafe  teferved  upcm 

the  fingle  point  as  to  the  efkSt  or  operation  of  the  fentence  of 

the  Court  of  Admiralty  in  the  Ifle  of  ^rantt^  the  Recorder  (Sir 

Thomas  Strangef  nOw  Chief  Juftice  of  the  Supreme  Court  of  Ju* 

dtcature  lately  conilituted  at  Madras)  being  of  opinion  at  tho 

trials  that  independently  of  the  Frauh  fentence,'  the  appellants 

had  made  out  a  fufficient  cafe  to  entitle  them  to  a  verdiA.  Upon 

the  argument  of  this  cafe,  Sir  Thomas  Strange  gave  judgment 

for  the  r^pondents,  dating  as  the  ground  of  bis  decifion,  that 

the  Admiralty  Court  had  confidercd  the  queftion,  whether  the 

property  was  enemy's  or  neutral,  and  had  condemned  it  as 

enemy's,  and  confequently  the  warranty  was  condufively  dif«     , 

proved  by  that  fentence. 

.  From  this  judgment  the  prefent  afppeal  was  brought,  and  after 
elaborate  argument  at  the  bar,  the  Lords  of  the  Privy  Council 
difmifled  the  appeal,  and  their  judgment  was  pronounced  by 

The  Matter  of  the  RolIs.^*-"It  is  nccelTary  to  make  a  few  ob-  j-^  wiuitm 
Cervations  to  (hew  the  grounds  upon  which  our  opinion  proceeds,  Ortau 
confirming  the  judgment  of  the  Recorder  of  the   Court  at 
Madras, 

*<  The  opiniohy  which  we  have  formed  as  to  the  cWeSt  of  the 
fentence  of  condemnation,  makes  it  unneceflary  for  us  to  go  into 
the  confideration  of  all  the  queftions  that  have  beenf  raifed  in  the 
courfe  of  the  difcuflion.  With  regard  to  one,  which  was 
ftarted  towards  the  conclufion  of  the  argument,  Whether  a 
ftntence  of  condemnation  in  an  Admiralty  Court  can  ever,  in 
a  Court  of  Common  Law,  be  held  to  falfify  a  warranty  in  a 
policy  of  iofurance  of  one,  who  is  no  party  to  it  i  I  think  it  it 
not  open  to  make  that  qUeftion*  Till  now,  no  objedion  has 
been  made,  on  the  part  of  the  appellants,  to  the  fentence  ax 
0vidince^  their  gravamen  was,  pot  that  it  was  received  for  the  ' 
purpofe  for  which  it  ulra^  offered,  but  that  being  received,  it 
^d  hot  (hew  that  the  condemnation  proceeded  on  the  ground 
of  enemy's  property :  that  was  the  fole  queftion  agitated  in  the 
Court  below.  Suppofing  it  had  been  open  to  raife  that  i]uef « 
tion»  I  concdve  it  maft  bcre  at  l^ft^  have  been  raifed  in  vain  ( 
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CHAP,  for  Citing  here  at  a  Court  of  Appeal  from  a  Court  of  Muoiclpal 
*  Law,  we  muft  decide  according  to  tbofe  rnlesi  which  we  find 
eftablifhcd  for  Courts  of  Municipal  Law;  and  therefore  we 
muil  decide  a  queftion  on  a  policy  of  inforance,  in  the  fame 
manner  at  we  find  a  Court  in  JF^ftmififlir-baH  would'  have 
decided  fuch  a  queftion*  Now  it  is  quite  clear,  that  from  the 
time  of  Lord  Hale  down  to  the  prefent  period,  it  has  been 
fettled  that  a  fentence  of  condemnation  in  a  Court  of  Admiralty 
isconclufive.  When  it  proceed9  on  the  grounds  of  enemy's 
property,  it  is  conclufire  that  the  propeny  doesbelong  to  ene« 
mies,  not  only  for  the  immediate  purpofe  of  fuch  a  fentence, 
but  it  is  binding  on  all  Courts  and  as  againft  all  perfons.  This 
has  been  fo  clearly  underftood,  that  it  was  not  CText  contro* 
Tcrted  in  the  cafe  of  the  Dutchefs  of  Rmffian^  where  the  con* 
cluGve  tStdi  of  all  forts  of  evidence  was  fo  ably  difcu&d* 
It  was  admitted  that  the  fentence  of  a  Court  of  Admiralty, 
proceeding  in  r$m^  muft  bind  all  parties^muft  bind  all  the 
world.  Now  taking  a  fentence  to  be  coneluGve,  when  it  has 
diftindly  determined,  that  the  property  belonged  to  enemies, 
.  a  queilipn  is  made,  Whether  this  fentence  is  to  produce  this 
tSt&  i  It  is  faid  every  fentence  of  condemnation  does  not 
produce  that  cScQl  \  becaufe  by  a  great  many  decifions,  it  has 
been  now  eftablifhed,  that  if  it  clearly  appears,  on  the  face  of 
the  fentence,  that  it  was  not  on  the  ground  of  enemy's  pro- 
perty that  the  condemnation  proceeded,  but  that  the  Court 
,  bottomed  itfelf  on  fome  diftihdt  ground,  in  that  cafe,  the  war- 

I  r;inty  of  neutrality  is  not  ncceflarily  falfified  by  fuch  a  fentence 

of  condemnation  \  and  certainly  there  are  feveral  cafes  that  have 
fo  decided*  I  have  looked  at  them  all,  and  not  one  of  them  will 
be  contradifled  by  our  dectfion  on  this  cafe.  It  is  generally  to 
be  prefumed,  that  fuch  fentences  proceed  on  legitimate  grounds; 
and  therefore  they  are  in  general  conclufive  proof,  with  refpe A 
to  the  property ;  regativing  the  warranty  of  neutrality,  and 
proving  the  propriety  of  the  condemnation.  .  Hence  it  follows, 
that  it  does  not  lie  on  the  .party  producing  the  fentence,  to  (hew 
that  it  has  proceeded  on  the  ground  of  enemy's  property ;  bat 
it  is  incumbent  on  the  other  party,  who  objeds  to  the  fentence, 
to  (hew  that  it  proceeded  on  fome  other  ground.  That  I  tskt  to 
be  the  efFeA  of  thefe  decifions ;  and  therefore  it  is  necefiary 
here  to  (hew  fome  diftind  and  collateral  ground,  on  which  the 

%  fentence  has  proceeded^  leaving  the  queiUoa  of  property  entirely 
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utidctermined :  and  accordingly  in  every  one  of  the  cifes,  in  C  ^^j^^^^- 
which  the  effeft  contended  for  by  the  underwriters  has  been  de- 
nied to  a  fentence  of  condemnation,  the  court  of  common  law 
has  thought  itfelf  warranted  in  coming  to  this  conclufion,  that 
the  fentence  itfelf  flicws  that  the  qucftion  of  property  was  not, 
and  was  not  profeffed  to  be,  decided  by  the  Court  of  Admiralty. 
What  is  the  cafe  here  ?  The  Court  exprefsly  tells  us,  what 
the  queftions  were  which  they  had  to  decide— One  queftion 
was,  *«  Whether  the  proceedings  were  regular  ?  The  other 
"  qucftion  was,  Whether  by  tl^e  papers  compofing  the  faid  pro- 
<<  ceedings,  and  there  produced  by  the  refpedive  parties,  and 
*<.  alfp  from  the  objedlions  and  exceptions  federally  taken,  ana 
^  by  the  terms  of  the  regulations  and  ordinances,  made  on  the 
*<  fubje6l  of  the  navigation  of  neutral  vefTels  in  time  of  war,  th 
<«  faidjhip  and  cargo  mufi  he  conjidered  as  enemas  property^  and  aa 
<<  fuch  coiififcated  to  the  ufe  of  the  republic  ?  Or  whether,  oH 
«  the  contrary,  the  faid /hip  and  ber  cargo  muft  bi  con/iduMai 
«  Swedj/b  property^  and  refiwed  to  the  defendants  t^ 

«  Whether  it  was  to  be  confifcated,  according  to  that  ftate- 
ment,  depended  as  they  fay,  on  the  queftion,  Whether  it  was 
the  property  of  enemies  or  of  neutrals  ?  If  it  was  property  of 
enemies,  then  it  was  to  be  confifcated,  but  if  the  property  of 
neutrals,  it  was  to  be  reftorod  to  the  defendants.  Then  we  find 
them  determine,  that  it  is  to  be  confifcated  for  the  benefit  of  the 
republic.  Now  we  muft  ftrain  very  hard  to  make  them  contra- 
diGt  themfelves  in  pronouncing  the  fentence  of  condemnation,  if 
we  fay  that  they  did  not  mean  to  determine  any  thing  with  refpeA 
to  the  property,  when  at  the  fame  moment  they  faid,  thefehtence 
depended  entirely  on  the  queflion  of  property.  .It  is  faid  it  appears 
from  one  of  the  reafons  of  their  decifion,  that  they  muft  have 
proceeded  on  the  ground  of  their  own  ordinance,  particularly  on 
the  ordinance  of  1778,  which  declares,  *<  that  the  circumftance 
^<  of  having  a  fupercargo  or  chief  officer  on  board  belonging  to 
<*  an  enemy  will  beafufficient  ground  of  condemnation."  Now, 
fuppofing  for  a  moment,  it  was  chiefly,  for  certainly  it  was  not 
folely,  through  that  medium,  that  they  arrived  at  the  conclufion 
that  it  was  enemy's  property,  would  that  have  been  fufficient  to 
aothorife  us  to  treat  the  fentence  as  inconclufive  / 

K  H  a  «  Sup- 
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CHAP.      €€  Suppofing  thej  had  ftated  the  fa£l8of  the  cafe,  without  any. 
^^^"*  ^  reference  to  the  ordinance,  could  any  man  fay  that  thefe  h&% 
were  fo  irrelevant  to  the  cooclufions  they  have  drawn  of  enemy's 
property,  that  a  court  of  common  law  would  have  thought  itfelf 
at  liberty  to  go  into  the  queftion,  and  fee  nvbetber  the  conclufioH  was 
warranted  9r  tut?    The  court  of  King's  Bench  has  always  dif- 
claimed  fuch  a  jarifdi£Uon.    Then  does  it  vitiate  the  fenteoccr 
that  a  court  of  competent  jurifdi£lion  has  faid  there  is  as  onli* 
nance,  which  warrants  and  fupports  fuch  a  fentence  ?    Thefe 
ordinances  have  been  mifunderftood  \  fometimes  by  the  courts 
of  Admiralty  themfelves  in  France^  and  even  (fometimes)  by  the 
courts  in  this  country.    The  courts  of  Admiralty  in  France  hare 
fometimes  confidered  thefe  ordinance^  as  making  die  law,  and 
as  binding  on  neutrals,  and  therefore  have  ibmetioies  declared  fai 
the  fame  breath  that  the  property  was  neutral,  and  yet  that  it 
was  liable  to  condemnation.    Whereas  all  that  was  meant  by 
thofe  ordinances,  was  to  lay  down  rules  of  decifion  conformable 
to  what  the  lawyers  and  ftatcfmen  of  the  country  underftood  to 
be  the  juft  principles  of  maritime  law.     When  Ltwis  the  14th 
publifbed  the  famous  ordinance  of  1681,  nobody  thought  that 
he  was  undertaking  to  legiflate  for  Eurcpe^  merely  becaufe  he 
coUeAed  together^  and  reduced  into  the  ihape  of  an  ordinance* 
the  prindples  of  the  marine  law  as  then  underftood  and  receired 
in  France*    I  fay,  as  underftood  in  France,  for  although  the  law 
of  nations  ought  to  be  the  fame  in  every  country,  yet  as  the 
tribunals  which  adminifter  that  law  are  wholly  independent  of 
each  other,  it  is  impoflible  that  fome  differences  fhali  not  take 
place  in  the  manner  of  interpreting  and  adminiftering  it  in  the 
difierent  countries  which  acknowledge  its  authority.    Whatever 
may  have  been  fince  attempted,  it  was  not,  at  the  period  now 
referred  to,  fuppofed  that  one  fiate  could  make  or  alter  the  law 
of  nations  ;  but  it  was  judged  convenient  to  declare  certain 
principles  of  decifion,  partly  for  the  purpofe  of  giving  an  uniform    . 
ndc  to  their  own  courts,  .and  partly  for  the  purpofe  of  apprizing 
neutrals  what  that  rule  was.     And  it  was  truly  obferved  at  the      J 
bar  in  the  courfe  of  the  argument,  that  it  has  been  matter  of  com- 
plaint againft  us,  (how  juftly  is  another  confideration,)  that  we 
have  no  fuch  code,  by- which  neutrals  may  learn  how  they  may 
,  protefk  themfelves  againft  capture  and  copdemnation.    Il^ow 
this  court  in  this  cafe  feems  to  me  to  have  wcU  and  properly 
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vnderftood  the  ctkCk  of  (jieir  own  ordinances.    7in  hav*  m/  C  H  a  p. 

Will 

taken  them  as  pojitive  laws  Uniing  on  neutrals^  but  tbey  refer  to 
them  as  eftabhjhwg  legitimate  prefumptiohs^  frwn  which  they  are 
warranted  to  draw  the  conclu/ion,  that  is  neceffary  for  them  to 
mrriye  at^  before  tbey  are  entitled  to  pronounce  a  fentence  of  con* 
demnation* 

<<  Suppofing  they  had  only  flated  the  h€tSy  as  they  are  now 
before  us,  are  they  to  be  conCdered  as  fo  irrevelant,  that  a 
'  court  of  common  law  would  fay,.  <<  This  fentence  is  repugnant 
^^  to  juftice^  and  is  unwarranted  on  the  ground  on  which  it  has 
proceeded  ?"  [The  Mafter  of  the  Rolls  here  enumerated  the 
fa£t8  appearing  on  the  French  fentence,  fuppofing  them  to  have 
occurred  in  a  Britifi  court  of  Admiralty,  and  then  proceeded. j 
'<  Suppofing  ail  thefe  circumftances  to  be  brought  before  a 
court  of  Admiralty  in  this  country,  I  think  it  would  be  quef- 
tionable,  whether  they  would  have  permitted  further  proof: 
I  apprehend  the  property  would  hardly  have  efcaped  condem- 
nation in  the  firft  inftance.  What  is  the  refult  of  all  the  cafes 
diat  have  been  determined  ?  From  them  all,  Mr.  Juftice  Le  videhli 
Blanc  collefts  this  principle,  namely,  that  a  fentence  of  a  court  of  p'uwd '" 
Admiralty. is  cencluftve  as  to  all  it  profejfes  to  decide*  Now  is  it  B«U. 
poflible  to  fay,  that  this  Court  did  not  profefs  to  decide,  whe- 
ther this  was  or  was  not  enemy's  property.  It  was  the 
only  quellion  they  did  profefs  to  decide,  for  there  is  no  other 
quellion  ftated  by  them  upon  which  their  decifion  could  pro- 
ceed, except  that  of.  Whether  the  property  belonged  to  enemies  or 
neutrals  ?  And  therefore  we  do  not  only  not  coHtradi£l  any 
cafe,  that  has  been  decided,  by  affirming  the  judgment  of  the 
Court  below  ;  but  we  are  bound  fo  to  do,  by  all  the  principles 
of  thefe  cafes :  and  we  (hould  contradid  them  if  we  did  not  af- 
firm the  fentence  of  the  Court  of  Madras^ 

Lord  Glenbervie. — <<  I  only  wi(h  to  make  otie  obfervation  on 
the  cafe  of  Pollard  v.  Be/L  It  feems  quite  othcrwife  as  to  the 
{z6t  in  that  cafe,  from  this  which  has  been  fo  ably  ftated  here  I 
and  I  entirely  concur  in  opinion,  as  it  has  been  now  dlelivered. 
In  the  cafe  of  Pollard  v.  Bell,  the  French  court  did  not  profefs  to  go 
on  the  ground  of  enemfs  property.  Here  they  do  profefs  to  go  on  the 
ground  ofenemy^t  property.  Whether  they  ought  or  ought  not 
to  have  come  to  this  concIuGon  is  another  queftion^  but  it  ii 
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CHAP,    clear  that  in  Pollard  v.  Bell,  that  particular  court  did  not  da  fo  i 

V 1/  ■  IT 

it  did  not  decide  on  the  ground  of  enemy's  property  or  not  •, 
but  they  declare  merely^  that  the  (hip  is  confifcated  bccaufc  (he 
had  a  belligerent  captain  or  fupercargo  on  board.  Now  that  be- 
ing the  cafe,  and  the  fentence  not  having  fo  profcfled  to  proceed, 
the  very  fir  ft  h€t  that  was  dated  in  that  cafe  was,  that  thefiip 
nbas  neutral  property.  The  warranty  was  on  the  (hip,  though  the 
infur^ince  was  on  the  goods  on  board ;  that  being  fo,  it  appears 
that  that  cafe  is  not  at  all  on  the  fa£ls  of  it>  refembling  this.'* ' 

Sir  WiUiam  Scott.— *^  From  the  cafe  of  Pollard  v.  fiell,  it  ap- 
pears clearly,  that  the  French  Court  of  Admiralty  had  been 
guilty  of  great  inattention  in  their  own  edids ;  but  by  this  Inac- 
curacy  they  brought  the  fads  out  diftindly  to  the  view  of  aa 
Englijh  court  of  common  law,  and  thereby  enabled  ^hem  togir^ 
the  decifion  they  had  given/*    Judgment  affirmed. 

o^dy  T.  Bc«  In  a  ftill  more  recent  cafe,  one  of  the  points  was,  as  to  th^ 
V.J,  aEafts  concluGvenefs  of  an  Admiralty  fentence.  Mr.  Juftice  La^ar 
rence  and  Mr.  Juftice  Le  Blanc  faid»  that,  after  the  repeated  de? 
terminations  on  the  fubjeS,  they  could  not  allow  the  queftlon  to 
be  again  argued,  unlefs  the  matter  could  be  carried  by  appeal  to 
the  Houfe  of  Lords,  which,  in  the  prefent  cafe,  it  could  not  bCi 
from  the  (bape  in  which  that  caufe  flood  before  the  court. 

LotUitn  dc        Bat  the  point  was  at  that  very  time  depending  In  the  Houfe 
another,  V.    ©fLords,  UDon  an  appeal  from  Scotland^  and  upon  the  fccond 
iina ^iioiher,  hearing  of  which,  all  the. Judges  were  fummoned.     I  was  one 
ruiwoo      ofthecounfcl,  and,  by  the  cxprefs  order  of  their  lordfliipS|in 
order  to  fet  this  point  at  reft  for  ever,  we  were  defired  to  argue 
at  the  bar  the  queftion  of  the  admiflibility  in  evidence  of  a  fen- 
tence of  a  foreign  Court  of  Admiralty,  in  an  aftion  upon  a  po- 
licy of  infurance,  in  order  to  falfify  a  warrantyof  neutrality.  And 
after  mature  deliberation,  although  there  was  fome  difference  of 
opinion  about  fome  fpecial  circumftance?,^  all  the  Judges  ucrc 
unanimous  in  declaring,  that  after  the  continued  pradice  which 
had  taken  place  from  the  earlieft  period,  in  which,  in  atlions  on 
policies  of  'nfurance,  queftions  had  arifen  on  warranties,  to  ad- 
mit fuch  fciitences  as  evidence,  not  only  as  conclufive  in  r^m,  but 
alio  as  conclufive  of  the  feveral  matters  they  purpofe  to  decide  di- 
rectly, it  was  too  late  to  examine  the  pradiife  of  admitting  them 
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to  the  extent,  to  which  they  had  been  received,  fuppofing  that  CHAP.; 
pra£lice  might  have  at  firft  appeared  to  have  been  doubtful,     ^^"^' 
upon  the  acgument,  that,  on  the  authority  of  thofe  decifions, 
men  had  seeled  for  a  long  feries  of  years,  and  ^entered  into  con-  ^  ^ 

trafis  of  aflurance  in  this  country,  with  a  perfect  knowledge 
of  fach  decifioiid,  and  in  expe£lation  of  the  queftions  ariGn^ 
out  of  fuch  comrads,  to  which  fuch  decifions  are  applicitblc, 
being  ruled  by  them.  And  as  to  the  fuppofed  unoerutnty  that 
had  prevailed  in  our  Courts  upon  the  conftru£kion  of  foreign 
fentences.  Lord  Alvanley^  Chief  Juflice  of  the  Court  of  Common 
Pleas,  faid  the  do£lrine  laid  down  in  Kittderfley  v.  Chafe  (fupni) 
appeared  to  him  beft  calculated  to  do  away  that  unceruiuty. 

Lord  Ellenborough^  Ch.  J.  of  the  King's  Bench,  who  w^s  ne«  - 
ceflarily  abfent  at  Guildhall  when  the  Houfe  of  Lords  decided 
the  caufe  of  Lcihitm  v.  Hmderfin^  but  wfaofe  concurrence  in  the 
judgment  then  pronounced  was  declared  by  Lord  Eldon  (Lord 
Chancellor),  had  foon  after  an  opportunity  of  declaring  from  the 
bench  of  his  own  court  what  he  conceived  to  be  the  -effefl  of 
that  decifion.  In  delivering  the  judgment  of  the  Court  in  p?[2?7' 
Boli(m  V.  Gladftme^  his  Lordfhip  faid,  <*  Since  the  judgment  of  5  esa.  155. 
««  the  Houfe  of  j  Lords  in  Lothian  v.  Henderfin^  it  may  now  be 
<<  affumed  as  the  fettled  do£irine  of  a  Court  of  Enghjb  law,  that 
«<  all  fentences  of  foreign  Courts  of  competent  jurlfdiftion  to 
<<  decide  queftions  of  prize,  are  to  be  received  here  as  conclu* 
<<  five  evidence  in  ad  ions  upon'' policies  of  a£lurance,  upou 
«  every  fnbje£l  immediately  and  properly  within  the  juriC- 
^<  didion  of  fuch  foreign  Courts,  and  upon  which  they  havt 
««  profeffed  to  decide  judicially." 

But  they  muft  decide  upon  the  point  diftin^ly,  in  order  to 
aflFe£l  a  warranty  or  reprefentation  in  a  policy  pf  infurance* 
'  That  they  meant  to  decide  the  point  is  not  to  be  collefled  by  ia^- 
ference  or  argument,  but  by  i]pecific  aiErmatxon.     Lord  iS/Zm- 
hrougb  fo  declared  on  the  trial  of  an  adion  on  a  policy  of  in*  Fifter  v. 
furance  on  the  fliip  Juno,  nprefenttd  as  an  American,  at  and#^*jj'.ftj' 
from  London  to  Africa^  during  her  ftay  and  trade  there,  and  Trm.xioS. 
from  thence  to  her  port  or  ports  of,  difcharge  in  the   Wefi  Jj.  pTcaf. 
Indies.  4>** 

The  (hip  was  captured  by  a  French  privateer,  carried  into 
Martinique^    and   there    condemned^  in   the    Vice-Admiralty 
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CHAP.  Court  To  falfify  the  reprefcntatson  of  neutrality,  the  4e- 
*^*^'  londant  now  gave  in  evidence  the  ientence  of  condemnatkm. 
This  ftated,  <<  that  it  refulted  evidently  from  the  papers  on 
<<  boasd ;  that  the  expedition  of  the  faid  (hip  Juno^  her  cafgOp 
^  zmA  the  operations  of  her  captain  on  the  coaft  of  Jlfrka^ 
^*  wtxtfir  aeeount  of  the  hrotberj  Geddes»  merchants  tf  London, 
^  who  bait  t9  mafytse  the  Engliih  property  of  this  outfit^  hrroweithe 
*'  American  ^;bf  and  paff^  rfthe  faU  Jbip  Juno,  ani  taken  far 
**  their  agent  and  partner  in  this  e9fpedition  Captain  Fifcher,  ^^cr- 
<<  ni/bed  ^vitb  a  certificate  of  a  citizen  of  the  United  States.**  The 
fentence  afterwards  went  on  to  declare  as  good  and  valid  prize 
the  Have  ihtp  Juw^  and  to  confifcate  the  laid  flitp  and  her  cargo 
to  the  profit  of  the  captors,  without  ftating  any  fpecific  grounds 
for  the  condemnation* 


Lord  EUenhormgb.  «<  We  Ibew  a  fufBcient  refped  for  French 
ientencrsf  if  we  attach  oredit  in  our  courts  to  what  they  dif* 
dndly  lay.  It  is  often  painful  to  ^o  this  length,  confidering 
the  piratical  way  in  which  they  proceed.  But  this  featence  docs 
sot  fay  that  the  flup  was  not  ^ American  \  and  it  is  not  to  be 
confidered  as  evidence  of  what  it  does  not  fpecificaily  affirm. 
I  dare  fay  fuch  fentences  will  be  pofitive  enough  in  future, 
^oce  thofe  who  frame  them  are  difpofed  to  confider  every  thing 
ss  good  prize  agaiiift  all  mankind.  When  they  do  fpeak  out, 
I  will  give  them  the  fame  efled  here  which  they  receive  in  odier 
ptoses.  But  there  is  no  proof  in  the  prefent  cafe  diat  the  pro- 
perty was  not  AmericoHt  although  fuch  an  inference  might  be 
drawn  frpm  certain  indire£l  ftatements  in  the  fentencc  now  pre* 
fented  to  us.'*  Verdi£l  for  the  plaintiff. 

In  the  enfuing  term  a  motion  was  made  for  a  new  trial :  and 
it  was  contended  by  the  counfel  for  the  defendant,  that  it  ne* 
cef&rily  refulted  from  the  terms  of  the  fentence  of  the  FrenA 
Admiralty  Court,  that  the  Ship  Juno  and  her  cargo  were  net 
American^  although  this  was  not  pofithrely  averred  in  any  part  of 
it  I  and  that,  according  to  die  principle  of  former  de<!ifions,  the 
Ientence  of  a  foreign  Court  of  competent  jurildidlion  muft  be 
tal|£n  as  conclufiye  evi4ence  of  the  h€ts  upon  wjbich  it  evi- 
dently proceeds. 

IfOrd  lyienhrougb.  <<T  muft  look  at  the  adjudicative  part  of  the 
fcatexwi  sod  tbcre  )  find  nothing  diftin^lf  ftatcd  as  to  the 

(hip 


I 
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Aif  or  her  cargo  not  being  American*.  Is  there  apy  cafe  in  chap. 
which  it  has  been  held  that  Judges  mud  fifli  for  a  meaning,  XVlll.  ^ 
when  a  fentence  of  this  kind  is  produced  to  them.  Here  the 
foreign  Court  feems  not  to  have  any  fettled  opinion  upon  the 
fttbjed,  and  not  to  have  known  or  cared  on  what  grounds  it 
proceeded  to  a  condemnation.  It  is  by  an  overftrained  comity 
that  thefe  fentences  are  received  as  conclufire  evidence  of  the 
HGtB  which  they  pofitively  aver  and  upon  which  they  fpeci- 
ficaily  profefs  to  be  founded. 

The  other  Judges  were  of  the  fame  opinioui  and  the  rule 
was  refufed. 

The  general  refult  of  all  thefe  cafes  feems  to  be  this  $  that 
where  a  man  has  warranted^  by  his  contraA  of  infurance,  thai 
his  property  is  neutralf  and  the  belligerent  country  condemns 
that  very  property  as  belonging  to  an  enemyi  however  |abfurd 
that  decifion  may  be,  this  is  conclufive  evidence  that  the  war- 
ranty contained  in  the  contraQ;  is  falfe :  but  if  the  belligerent 
country  condemn  as  prize,  not  adverting  to  the  queftion  of  neu- 
trality at  all,  but  ftating  the  ground  to  be  a  violation  of  fome 
rule,  which  they  have  adopted  for  their  own  government  in  the 
decifion  of  queftions  of  prize,  it  may  or  may  not  be  a  juft  ground 
of  condemnation  as  between  the  belligerent  and  the  neutral,  but 
it  cannot  at  all  operate  to  prove  the  truth  or  falfehood  of  a  fa£fc, 
aflerted  in  a  contr^ft  of  infurance,  and  which  may  be  perfefiUy 
true,  quite  confiftently  with  the  juftice  of  their  decifion.  ^  The 
following  cafe  proceeds  entirely  on  this  principle;  for  the 
Frencb  fentence  does  not  once  mention  the  queftion  of  neutrality* 

In  an  adion  on  a  policy  of  infurance  on  the  captaia's  goods  cOtat  v. 
and  private  adventure,  warranted  Ameriean  property,  on  board  't«1Ii, 
the  (hip  Friendst  at  and  from  London  to  Virginia^  a  fentence  of  a  Rep.  511. 
French  Court  of  Admiralty  was  produced,  which  was  to  the 
following  efied :  «  Forafmuch  as  the  true  deftination  of  the 
*«  fliip  was  for  the  Englj/b  iflands,  having  been  hired  and  loaded 
^<  zt  London,  and  that  there  has  been  found  on  i>o.ird  her  80  bar- 
<«  rels  of  gunpowder ;  the  court  declares  the  faid  brig  Friends^ 
«•  together  with  her  cxsgOya  good  prize/*  ^ 

The  court  of  King's  Bench  held  that  this  fentence  was  not 
coodufive  againft  the  warranty  of  neutrality,  the  fads  of  the 

cafe 
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CRAP.  <;;ire  and  the  reafons  cxprefsly  given,  leading  to  a  contrary  coo- 

^^y"^     clufion*    If  the  fentence,  indeed,  had  condemned  the  goods,  be- 

caufe  they  were  the  property  of  an  enemy,  that  judgment  wodM 

hare  been  conclufive,  but  they  hare  giren   other  reafons  for 

their  fentence. 

The  following  cafe  upon  the  forfeiture  of  neutrality  has  been 
as  to  one  6f  the  main  points  of  it,  namely  the  right  of  natioDS  at 
war,  to  fearch   neutral  (hips,  orertumed  by  a  decifion  of  the 
High  Court  of  Admiralty,   and  alfo  by  one  in  the  Court  of' 
King's  Bench. 

SaicmrcT  v.  It  was  an  aAion  brought  upon  a  policy  of  infurance  on  the 
JL*R?«il.  *^^P  ^^"9  *  Tufcan  (hip,  warranted  neutral.  At  the  trial  a. 
^5  Gee.  in.  verdid  was  found  for  the  plaintiffs,  fubjefit  to  the  opinion  of  the 
Court,  upon  a  cafe  dating.  That  the  plaintlfis  were  Tufcan  fab- 
jeds  refident  at  Leghorn^  and  the  fole  owners  of  the  (hip  ia 
^eftion :  that  the  ibip,  having  neutral  goods  on  board  conBgned 
io  London^  was  captured  oiF  the  coaft  of  Barbary  by  a  Spamfi 
veflel.-  That  (he  was  carried  into  Spain^  and  there  condemned  as 
prize  \  which  fentence  upon  appeal  to  a  fuperior  court,  was  re- 
verfed :  but  upon  further  appeal,  the  laft  fentence^  was  re- 
verfed,  and  the  firft  confirmed.  That  the  grounds  of  condem* 
-  nation  were  two ;  ift.  That  the  Ihip  Thetis  refufed  to  be 
fearched,  and  refifted  with  force,  having  fired  at  the  (hip  of  the 
Spaniard^  9Lnd  continued  firing,  after,  the  Spantp)'  colours  were 
hoifted :  iA%  That  the  Thetii  had  no  charter-party  on  board. 
The  captain  anfwers  tbcfe  two  grounds  thus:  ift.  That  he  re- 
lifted  and  fired,  the  Spaniard  having  hailed  him  under  falfe  co- 
lours :  2d,  That  he  had  taken  the  goods  on  board  by  the  piece, 
and  that  ibe  was  a  general  (hip ;  in  which  cafe  a  manifcfto  was 
fufficient,  without  a  charter-party.  The  fentence  of  the  lait 
court  admits  the  ihip  to  be  neutral ;  for  it  ftates  it  to  be  <*  the 
fhip  Thetis^  a  Tufcan  (hip,  i^c,*^  but  condemns  her  as  good  and 
lawful  prize. 

Lord  Mansfield  was  abfent  at  the  argument  of  this  cafe. 

« 

Mr.  Jufticc  Jf^illes. — <*  This  is  clearly  a  neutral  fliip.  Some- 
thing was  faid  in  argument  about  barratry  ;  but  I  do  not  think 
the  a£t  of  the  captain  in  this  cafe  amounts  to  that  pfience.  The 

fecond 
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fecond  ground  of  condemnatioii  is  ^ven  up  hj  the  counfel  i  and  CHAP, 
the  remaining  queflion  is,  whether  the  captain  has  been  guilty  of  .^-^-^ 
fach  a  breach  of  neutrality,  as  (hould  ztkSt  the  owners.  If  a 
ihip  be  neutral,  ^nd  (be  be  (lopped, ,  thofe,  who  ftop  her,  muft 
pay  for  the  detention.  But  it  is  faid  (he  muft  ftop  to  be  fearched* 
I  (ind  no  authority  for  fuch  a  pofition.  Befides,  the  circumliancet 
are  very  fufpicious*  The  captain  feems  to  have  aded  properly* 
Stoopage  is  always  at  the  peril  of  the  captors.'' 

Mr.  Juftice  AJhhurfi. — <<  I  take  the  principle  laid  down  at  tho 
bar  to  be  true^  that  a  (hip  warranted  neutral  muft  condu£^  her- 
felf  fo  as  not  to  forfeit  her  neutrality.  But  the  fads  of  this  cafe 
do  liot  admit  of  the  application.  I  do  not  find,  that  a  neutral 
ihip  muft  fubmit  to  be  fearched.  It  is  rather  an  ad  of  fuperior 
force,  always  refifted  when  the  party  is  able ;  and  the  right  falls 
within  this  pofition,  that  the  fearcher  does  it  at  his  peril.  If  he  . 
find  any  thing  contraband,  or  the  property  of  an  enemy,  he  is 
juftified :  if  not,  he  pays  cofts.  Is  there  any  thing  to  juftify  the 
Cearch  in  this  cafe  ?  Certainly  Vot>  for  the  cargo  was  neutral. 
As  to  the  next  queftion,  her  not  having  a  charter-partyt  this 
<^learly  is  not  required  by  the  law  of  nations  \  and  it  appears  from 
the  cafe  that  (he  was  a  general  (hip,  and  although  it  may  be  con« 
trary  to  a  particular  ordinance  of  Zptnn  to  fail  without  a  charter 
party,  other  nations  are  not  bound  to  take  notice  of  fuch  ordi- 
nance, unlefs  in  virtue  of  fome  treaty)  fubfifting  between  two 
jftates,  by  which  they  (iibmit  to  be  bound  by  fuch  ordinance. 
>That  is  not  the  cafe  here,  and  therefore  it  falls  within  one  of  ^ 
perils  infured  againft*" 

r  .  . 

Mr.  Juftice  Buller. — *^  It  is  not  necefiary  to  give  an  opinioii 
as  to  barratry }  but  I  take  it  to  mean  a  wilful  ad  of  the  captain 
to  the  injury  of  the  owners.  This  would  hive  been  barratry,  if 
it  had  been  an  ad,  which  forfeits  the  neutrality.  J  do  not  agree 
that  the  property  muft  continue  neutral  during  the  whole  voyage.  ^.  ^^ 
If  it  be  neutral  at  the  time  of  failing,  it  is  fufficient ;  and  if  a  war  | 

break  out  next  day,  the  underwriter  is  liable.  The  anfwer  given 
to  the  claim  of  fearch  b  conclulive,  that  the.  party  does  it  at  liis 
peril  \  juft  like  the  cafe  of  Cuftom-houfe  officers.  The  pradice 
of  the  Admiralty  confirms  it  \  for  they  give  cofts  in  cafes  of  im-  'k 

proper  detention :  which  they  would  not  do,  if  neutral  (hips 
v^ere,  at  all  events^  liable  to  be  ftopt.    Delation  by  particular 

ordinances^  J 
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C;  M  A  p.  ordinances,  which  do  not  form  a  part  of  the  law  of  nations,  is  a 
i  '  i  rifle  within  the  policy.     At  firft  I  compared  this  cafe  in  my  own 

mind  to  that  of  an  illegal  voyage ;  but  they  are  no  way  fimilar  ; 
for  a  (hip  is  only  bound  to  cake  notice  of  the  laws  of  the  country 
flie  fails  from,  and  of  that  to.  which  (he  fails  \  but  not  the  parti- 
cular ordinances  of  other  powers.**  Judgment  was  accordingly 
given  for  the  plaintifT. 

Girfells  T,  .  This  cafc,  thus  decided,  came  under  the  confideration  of  the 
fxwa  aij!  Court  of  King's  Bench  in  the  year  1 799.  It  was  an  action  on  a 
^y^  policy  on  goods  in  the  (hip  Di/patoh^  warranted  Dant/bjbip  end 

property.  The  lofs  was  alleged  to  be  by  capture.  A  fentence  of 
a  Briiijh  Coart  of  Admiralty  was  produced,  ftating,  that  the 
iaid  neutral  {hip  J9j^d/r£,  with  the  cargo,  being  J9affj/i&  property, 
had  been  under  the  authority  of  the  law  of  nations  and  of  war, 
and  agreeably  to  exifting  treaties  (lopped  and  detained  by  the 
commander  of  one  of  his  majefty's  (hips,  and  by  him  ient  t^ 
wards  the]*port  of  Mde  5.  Nicholas ,  for  the  purpofe  of  being  legalij 
ixaminedf  under  the  command  of  Barntt,  a  mid(hipman,  and 
(wo  feamen  i  and  t{iat  on  the  near  approach  to  the  port,  the 
jfnafter,  fupercargo,  and  crew  of  the  (aid  (hip,  had,  in  dtre9 
violation  and  bremb  of  their  neutrality  as  Danifb  fulje^s^  and  con- 
trary to  the  tatu  of  nations  and  the  faith  of  treaties f  forcibly  ref'> 
cued  and  taken  and  kept  po{re(&on  thereof  till  again  captured  by 
a  Frtntb  privateer,  and  (he  was  again  captured  by  one  of  hi< 
majefty's  (hips ;  and  the  faid  neutral  (hig  and  cargo  were  tbere« 
fore  adjudged  good  pize. 

The  Court  was  of  opinion,  that  the  fentence  of  the  Court  of 
Admiralty  was  conclufive  that  this  veflel  bad  fo  conduced  her* 
ielf  as  to  forfeit  her  neutrality  \  by  ailing  in  violation  of  that 
neutrality,  and  contrary  to  the  law  of  nations  and  faith  of  trea* 
ties.  That  as  to  the  queftion  concerning  the  right  of  foorching 
sievtrals,  it  was  (aid  by  the  Court,  that  before  the  late  armed  neu- 
trality it  was  con(]dered  in  this  country,  and  fo  decided  in  many 
cafes,  that  the  right  of  fearching  neutrals  was  part  of  the  law  c{ 
suUions ;  and  that  fuch  right  was  fnppofed  to  be  founded  on  rea* 
fon.    Judgment  was  given  for  the  defendant. 

The  Court,  however,  in  the  above  ca(€«  /aid,  they  did  not 
mean  to  overturn  the  cafe  of  Sa/oueci  v.  Johnfon,  for  in  that  iCafo 
the  Cpuit  of  Admiralty  had  npt  adjudged,  as  in  the  prefent  cafe» 

that 
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that  the  (hip  bad  forfeited  her  neutrality.     But  the  general  point  CHAP* 
there  mentioned  that  a  neutral  (hip  need  not  fubmit  to  be         ^^'  ^ 

fearched,  cannot  be  fupported  ;  for  it  is  laid  down  in  Vattel^  that  Vtttet,book 

this  right  clearly  exi{ls>  without  which  the  commerce  of  contra-  ^'^^'  ^' 
band  goods  could  not  be  prevented. 

Betides  which^  in  a  late  cafe  in  the  Court  of   Admiralty,  The  Marif. 
•  Sir  If'iiliam  Scott  thus  ftates  the  law :  «  That  the  right  of  vifiting  m^^J^^, 
and  fearching  merchant  (hips  upon  the  high  feas,  whatever  be  ci<)e<i  the 
the  (hipss  whatever  be  the  cargoes,  whatever  be  the  deftinations>  "99,  !l^ 
is  an  incpntcftible  right  of  the  lawfully  commiffioned  cruizers  of  *^t/Xi*i« 
a  belligerent  nation ;  becaufe  till  they  zre  vilited  and  fearched.  Dr.  fUbuu 
it  does  not  appear  what  the  (hips,  or  the  cai^oes,  or  the  deftina*  ^^ 
tions  are ;  and  it  is  for  the  purpofe  of  afcertaining  thofe  poihts^ 
that  the  necefllty  of  this  right  of  vifitation  and'fearch  ezifts. 
This  right  is  fo  dear  in  principle  that  no  man  can  deny  it,  who 
admits  the  legality  of  marifime  capture  ;  becaufe  if  you  are  not  at 
liberty  to  afcertain  by  fufHcient  enquiry  whether  there  is  pro- 
perty that  can  legally  be  captured,  it  is  impofiible  to  capture* 
Even  thofe  who  contend  for  the  inadmif&ble  rule,  that  frujl^i^ 
tnahfree  goodsy  muft  admit  the  exerciTe  of  this  right  at  leaft  for 
the  purpofe  of  afcertaining  whether  the  (hips  are  free  (hips  or 
not.    The  right  is  equally  clear  in  praftice,  for  practice  is  uni- 
form and  univerfal  upon  the  fubjc£l.  The  many  European  treatiet 
which  refer  to  this  right,  refer  to  it  as  pre-exifting,  and  merely 
regulate  the  exercife  of  it.     All  writers  upon  the  law  of  nations 
unanimoufly  acknowledge  it,  without  the  exception  even  of  Hub^- 
ner  himfelf,  the  great  champion  of  neutral  privileges.     In  (hort, 
no  man  in  the  leaft  degree  converfant  in  fubjeAs  of  this  kind, 
has,ever,  that  I  know  of,  breathed  a  doubt  upon  it.    The  right 
ihuft  unqueillonably  be  exercifed  with  as  little  of  perfonal  har(h* 
nefs  and  of  vexation  in  the  mode  as  poflible ;  but  foften  it  as 
much  as  you  can,  it  is  (till  a  right  of  force,  though  of  lawful 
force,  fomething  in  the  nature  of  civil  procefs,  where  force  is 
employed,  but  a  lawful  force,  which  cannot  lawfully  be  repjledy 
In  "another  place,  this  very  learned  perfon  adds,  «*  The  penalty 
for  the  violent  contravention  of  this  right  is  the  confifcation  of 
the  property  fo  withheld  from  vifitation  and  fearch  {ay* 

(«)  I  am  forry  that  I  cannot  tranfcribe  more  of  this  judgmeoty  fo  fraught  with  learn- 
isgt  *(>^  ^0  eloquent  in  itt  compofitiod :  but  it  is  the  lefs  to  be  lamented,  as  Dr.  Rphmfim 
kis  gratified  the  public  by  publifluog  ic  entire,  as  pronounced,  in  a  pamphlet  iocituted 
m  Rt^rt  ^f  the  Judgmtnt^  diTc,  §n  tbt  Swidt/b  Conm^y. 

2  Thefc 
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CHAP.       Thcfc  arc  the  cafes  which  have  been  decided,  relative  to  the 
judgments  of  foreign  courts  being  conclufive*  and  the   effeds 
which  they  have  upon  the  contract  of  infurance  :  and  from  all 
of  them  it  (hould  feemi  that  this  general  do£lrine  may  be  col« 
le£led :  That  wherever  the  ground  of  the  fentence  Is  manifcft, 
and  it  appears  to  have  proceeded  ezprefsly  upon  the  point  in  iflbe 
between  the  parties ;  or  wherever  the  tentence  is  general,  and 
no  fpecial  ground  is  dated,  there  it  (hall  baconclufive  and  bind- 
ing,  and  the  courts  here  will  not  take  upon  themfelves,  in  a  ooU 
lateral  way,  to  review  the  proceedings  of  a  forum,  having  com* 
petent  jurifdidion  of  the  fabjed:  matter.    But  if  the  fentence 
be  fo  ambiguous  and  doubtful,  that  it  is  difficult  to  fay  on  what 
ground  the  decifion  turned;  there  evidence  will  be  allowed  in 
order  to  explain.     And  if  the  fentence  upon  the  face  of  it  be 
founded  upon  partial  ordinances  alone,  the  iafi}red  fliall  not  be 
deprived  of  his  indemnity  $  becaufe,  to  ufe  the  words  of  Mr.  Juf  • 
tice  BuUer,  any  detention,  by  particular  ordinances  or  decrees^ 
which  contravene,  or  do  not  form  a  part  of  the  law  of  nations^ 
is  a  rifle  within  a  policy  of  infurance. 

If  an  infured  declare  upon  a  total  lofs  by  capture,  and  after 
T.  Sheddon,  provmg  a  capture  (hew  that  a  re-capture  took  place,  upon  which 
aJs*^*^  proceedings  were  had  in  the  Admiralty,  the  Court  of  Common 
fee  sut.  Pleas  held  be  cannot  recover  even  the  amount  of  the  falvage^ ' 
S.?6o."^*  proceedings  and  fale  from  the  infurers,  without  proving  Ac 
^^  proceedings  in  the  Admiralty  under  the  fealof  that  Cottrt|  if  the 

infurer  chufes  to  infift  upon  it. 
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CHAPTER    THE,  NINETEENTH. 


Of  Return  of  Premium. 


TTAVING  in  feveral  chapters  fpokcn  fully  of  the  various  c  h  A  r. 
-•^  -*-  cafe^  in  which  policies  of  infurance  are  either  abfolutely      ^^^* 
void,  or  are  rendered  of  no  efFeft  by  the  failure  of  the  infured  ^ 
in  the  performance  of  fome  of  thofe  conditions,  which  he  had 
taken  upon  himfelf :  the  next  obje£l  of  our  inquiry  will  be^  in 
what  €afes>  and  under  what  drcumftancesj  there  (hall  be  a  re- 
turn of  premium. 

In  all  countries^  in  which  infurances  have  been  known,  it  has  loccmms 
been  a  cuftom,  coeval  with  the  contrad  itfelf,  that  where  pro-  ^^  ju>« 
perty  has  been  infured  to  a  larger  amount  than  the  real  value,  ^^  i^  ^ 
the  infurer  (hall  return  the  overplus  premium ;'  or  if  it  happen 
that  goods  are  infured  to  come  in  certain  (hips  from  abroad,  but 
are  not  in  h&  (hipped,  the  premium  (hall  be  returned.    If  the  i  Ma|.^ 
(hip  be  arrived  before  the  policy  is  made,  and  the  underwriter  is 
acquainted  with  the  arrival,  but  the  infured  is  not,  it  (hould  feem 
the  latter  will  be  entitled  to  have  his  premium  reftored,  on  the 
ground  of  fraud.    But  if  both  parties  be  ignorant  of  the  arrival» 
and  the  policy  be  (as  it  ufually  is)  lo^  or  not  loft^  I  think  in  that 
cafe  the  underwriter  (hould  retain ;  becaufe  under  fuch  a  policy* 
if  the  (hip  had  been  loft,  Kt  the  time  of  fubfcribing,  he  would 
have  been  liable  to  pay  the  amount  of  his  fubfcription.     The 
parties  themfelves  frequently  infert  claufes  in  the  policy,   ftating* 
that  upon  the  happening  of  a  ceftain  event^  there  (hall  be  a  re- 
turn of  premium.    Thefe  claufes  have  a  binding  operation  iq>on  jv^  ,    .. 
the  parties;  and  the  conftruQion  of/ them  is  a  matter  for  the 
court,  and  not  for  the  jury,  to  determine«-^In  (hort,  if  the  (hip,  ^  y^^ 
or  property  infured,  was  never  brought  within  the  terms  of  the 
written  contra^,  fo  that  the  infurer  never  has  run  any  rilk,  the 
premium  muft  be  returned. 

The  principle  upon  which  the  whole  of  thid  doArine  depends* 
is  fimple  and  plain*  admitting  of  no  doubt  or  ambiguity.    The  ^ 

rilk 
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CHAP.  tUk  or  peril  is  the  confidention  for  which  the  premiom  is  tote 
paid :  if  the  rifle  be  not  ntni  the  conficleration  for  the  premiom 
fails  ;  and  equity  implies  a  conditbni  that  the  infiirer  (hall  not 
reccire  the  price  of  running  a  rifle,  if,  in  hSt,  he  runs  none.  It 
is  juft  like  the  contra£i  of  bargain  and  fale ;  for  if  the  thing 
fold  be  not  delirered,  the  party  who  agreed  to  buy,  is  not  iiabk 

Cowp.  ut.  to  pay*  Thus  to  whatever  caufe  it  be  b^ingi  that  the  rifle  is  not 
run,  as  the  money  was  put  into  the  hands  of  the  infureri  merelj 
for  the  rifle  of  indemnifying  the  infured,  the  purpofe  baring 
failedf  he  cannot  have  a  right  to  retain  the  fum  fo  depofited  for 
a  fpecial  caufe* 

Msrtia  ▼.  Accordingly  in  an  adion  of  indibttatus  affumffit  brought  by  the 
?alw.ic€.  pla»»tiflr  for  5/,  received  by  the  defendant  to  the  plaintiff's  ufc, 
where  the  general  iflne  was  pleaded }  it  appeared  in  evidence, 
that  one  Barkdale  had  made  a  policy  of  infurance  upon  account 
for  5/.  premium  in  the  plaintiflF's  namci  and  that  he  had  piid 
the  faid  premium  to  the  defendant,  and  that  BarkJaU  had  Wi 
goods  then  on  boardi  and  fo  the  policy  was  void«  To  this  adtion 
two  objc£tions  were  taken:  ift.  That  it  (hould  hare  been 
brought  in  BarkdaU*^  name,  which  was  over»raled«  adlji  That 
this  ought  to  have  been  a  fpecial  adion  on  the  cuftom  of  mer- 
chants. Lord  Chief  Juftice  Hdi  cited  a  cafe  of  money  depofited 
upon  a  wager  concemiiig  a  race,  that  the  party  winning  migl^^ 
bring  an.adion  of  inJeUtatus  ajfum^^  for  money  received  to  hit 
ufe  \  for  now  by  the  fubfequent  matter  it  is  become  as  foch. 
,  And  as  to  the  cailb  in  queftion,  the  money  is  not  only  to  be  re* 
turned  by  the  cuftomt  but  the  policy  is  made  originally  void,  the 
party,  for  whofe  ufe  it  was  msule*  having  no  goods  on  board  \  f<^ 
that  by  this  difcotery  the  money  was  received  without  any  reafoUf 
occafion,  or  confideration,  and  confequ^tly  it  was  received  on* 
giaally  to  the  plaintiff's  ufe.  And  fo  judgment  was  given  for 
tfaepbintiff. 

V 

■  • 

I  cite  this  cafe  for  two  purpofes  \  becaule  it  ferves  to  fliew  in 

what  form  of  a£tion  the  plaintiff' ought  to  demand  a  return  of 

premium :  and  it  alfo  points  out,  that  as  early  as  the  beginning 

of  the  reign  of  William  ti  Marj^  the  true  principle,  on  which 

the  premium  ought  to  be  returned,  was  fully  eftabliflicd.    It 

was  faid  in  the  introduAion  to  this  chapter,  that  daufes  nv 

{requentlj  inferted  in  poUcica  of  infurancej  containing  cod- 

ditipas, 
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ditionSj  on  the  performance  or  non-performance  of  which,  the  CHAP. 
ptcmium  is  returnable  5  and  that  to  decide  upon  the  conftruc-  .    ^"^  ^ 
tion  of  fuch  conditions  is  the  province  of  the  Court,  and  not  of 
the  jury.    Such  a  cafe  occurs,  which  may  properly  be  men* 
tioncd  here.  . 

This  a£lion  was  brought  againft  an  underwriter,  for  a  return  Slmond  and 
of  premium.  The  material  part  of  the  policy  was  iji  thcfe  Boyddu/* 
words  :  ♦*  At  and  from  any  port  or  ports  in  Grenada  to  London^  Dougl^aSSf 
*<  on  any  ihip  or  ihips  that  fliall  fail  on  or  between  the  firft  of 
*'  ^j;r  and  the  firft  of  Augujl  1778,  at  1 8  guineas  ^<r  r/;i/.  to 
*«  return  8/.  percent,  "tf fie  fails  from  any  of  the  Weft  India  Iflands^ 
•*  with  convoy  for  ibevoyagey  and  arrives.^*  At  the  bottom  thcPC 
was  a  written  declaration  that  the  policy  was  on  fugars  (the 
mufcovado  valued  at  20/.  per  hogfiiead)  for  account  of  X.  ^ 
being  on  the  firft  fugars  which  {hall  be  [hipped  for  /that  account. 
The  (hip  the  Hankey  failed  with  convoy,  within  the  time  limited, 
having  on  board  5 1  hogflieadsof  mufcovado  fugar,  belonging  to 
X.  ^  She  arrived  fafe  in  the  Downs,  where  the  convoy  left 
her  i  convoy  never  coming  farther,  and  indeed  feldom  beyond 
Fortfmoutb,  After  (he  had  parted  with  the  convoy,  (he  ftruck 
on  a  bank  called  the  Past  Sand,  at  Margate,  and  1 1  of  the  51 
cafks  of  fugar  were  walhed  overboard,  and  the  reft  damaged. 
The  (hip  was  afterwards  got  off  the  bank,  and  proceeded  up  th^ 
river,  arrived  fafe  in  the  port  of  London,  and  was  reported  at  th^ 
cuftom-houfe.  The  fugars  faved  were  taken  out  at  Margate^ 
and,  after  undergoing  a  fort  of  cure,  by  a  perfon  fent  from  town 
for  that  purpofe,  they  were  carried  to  Ldndon  in  othfsr  veflcls  1 
and  the  40  hogfheads  being  fold,  produced  340/.  inftead  of 
8oo/.  which  was  their  valuation  in  the  policy.  The  defendant 
had  paid  into  court  the  value  of  the  fugars  loft,  and  a  return  of 
8/.  per  cent,  on  340/.  The  plaintiffs  infifted,  that  they  were 
entitled  to  have  8/.  per  cent,  alfo  returned  on  the  valued  price  of 
the  eleven  ,hog(heads  of  fugar  which  were  loft,  and  on  th^ 
difficrence  between  what  the  remaining  forty  hogfheads  prov 
duced,  ^d  their  valued  price.  At  the  trial,  before  Lord  Manf^ 
fiild,  the  plaintiffs  had  a  verdi£t  to  the  full  amount  of  their  de<*  v  - 
mandi  The  chief  queftion,  upon  the  motion  for  9  new  ^Af^^ 
Vjily  To  what  the  word  <<  arrives'*  Vjis  intended  to  ripply? 

00  liord 
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Lord  Mansfield. — ««  The  ancient  form  of  a  policy  of  infuf- 
ance,  which  is  flill  retained,  is,  in  irfelf,  very  inaccnrritc ;  but 
length  of  time,  and  a  variety  of  difcunions  and  decifions,  have 
reduced  it  to  certainty.  It  is  amazing,  when  additional  c'aufcl 
are  intrcduced,  that  the  merchants  do  not  take  fome  adrice  in 
framing  them,  or  beftow  more  confideration  upon  them  thcm- 
felves.  I  do  not  recolle£l  an  addition  made,  which  has  not 
created  doubts  on  the  conf^ruf^ion  of  it.  Here  a  word  or  two 
more  would  have  rendered  the  whoie  perfeftly  clear.  Howcrcr, 
I  have  no.doubt  how  we  mud  conilrue  this  policy.  Dangers  of 
the  Tea  are  the  fame  in  time  of  peace  and  of  war  ;  but  war  in- 
troduces hazards  of  another  fort,  depending  on  a  variety  of  cir« 

^  cumftances,  fome  known,    others  not,  for  which  an  additional 

premhim  muft  be  paid.  Thofe  hazirds  are  diminiQied  by  the 
prote£lion  of  convoy,  and  if  the  infured  will  warrant  a  depar« 
ture  with  convoy,  there  is  a  diminution  of  the  additional  pre- 
mium. If  the  infured  will  not  warrant  a  departure  with  am. 
▼oyi  he  pays  the  full  premium,  and  in  that  cafe  the  underwriter 
^  fays,  *<  If  it  turn  out  that  the  (hip  departs  with  convoy,  I  will 
**  return  part  of  the  premium."  But  a  (hip  may  fail  with  con* 
voyi  and  be  feparated  from  it  by  a  ftorm,  or  other  accident,  in  a 

Vide  tote,  day  or  two,  and  loft  its  protection.  On  a  warranty  to  fail  with 
convoy,  that  would  not  be  a*  breach  of  the  condition ;  but  to 
guard  againft  that  rifle,  the  infured  adds,  in  policies  of  the  pre- 
fent  fort|  «  the  (hip  muft  not  only  fail  with  convoy,  but  (he  moll 
**  arrive,  to  entitle  me  to  the  return."  The  words,  and  arrheSf 
do  not  mean  that  the  (liip  (hall  arrive  in  the  company  of  the 
convoy,  but  only  that  (he  herfelf  (hall  arrive.  If  (he  does,  that 
fbtws,  either  that  (lie  had  convoy  the  whole  way,  or  did  not 
want  it.  But,  in  the  (tipulation  for  the  return  of  premtum»  no 
regard  is  had  by  the  parties  to  the  condition  of  the  goods  on  the 
arrival  of  the  (hip.  The  con(trudion|  contended  for  by  tbede* 
fendant,  is  adding  a  comment  longer  than  the  text.  If  it  had 
been  meant  that  no  return  (hould  be  made,  unlefs  aU  the  {oodi 
arrived  /a/e,  they  would  have  faid,  "  if  the  (hip  arrive  vfkbiB 
««  tie  goods,^  or  "fafeiy  nvith  ail  the  goods!*  The  total  or  partial 
lofs  of  the  goods  was  the  fubje£l  of  the  indemnity,  and  muft  he 
paid  for  by  the  underwriter.  But,  as  to  the  return  of  the  addi- 
tional premium!  whether  the  goods  arrive  iafe  or  not,  makes  oo 
part  of  the  queftion.    The  fingle  principle  which  mvft  goven^ 
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Is,  tliat  in  the  events  which  havc4iappcncd  j  the  war  rifle  has  been   chap. 

tateci  too  high.'*  .^      ^-' _' 

« 

Mr.  Juftice  Jf^ilks,  and  Mr.  Juftice  Aphurfty  yfftxz  of  the 
fame  opinion. 

Mr.  Juftice  duller. — "  I  am  of  the  iame  opinion.  The  quef-^ 
t'lon  IS  for  the  decijion  of  th:  Courts  not  of  a  jury  ^  (ince  it  arifes  on 
the  couftruSion  of  a  written  inftrumcnt.  What  gives  rife  to  an 
increafe  of  the  premium  ?  The  danger  of  capture.  When  that 
danger  is  diminiihed,  the  conftruclion  mufl:  be,  that  there  (hall 
be  a  proportional  return  of  premium'.*'  The  rule  for  a  new  trial 
was  accordingly  difcharged. 

So  alfo  in  a  later  cafe,  where,  in  a  "policy  on  freight,  this  ^g^ji„  ^^ 
claufe  was  found,  **  to  return  10/. percent,  if  the fhlp  failed  with  other*  v. 
•*  ccnvoy  and  arrived  :**  it  was  contended  at  the  bar  tha^,  although  yXermRep, 
the  iliip  failed  with  convoy,  and  although  {he  arrived  at  her  port  4^'*    " 
of  deflination;  yet  as  Ihe  had. been  captured  and  recaptured 
during  the  voyage,  and  had  paid  falvage  to  the  re-captorS|  the 
plaintiffs  (the  aflured)  were  not  entitled  to  a  return  of  premium 
within  the  true  con(lru£lion  of  the  above  claufe* 

Lord  Kenyan  delivered  the  unanimous  opinion  of  the  Court : 
I  agree  witn  the  counfel  for  the  defendant,  that  every  arrival  of 
the  fliip  at  her  port  of  deftination  would  not  be  an  arrival  with- 
in the  fair  conftru£lion  of  this  memorandum^}  fuch,  for  inftanCe, 
as  an  arrival  in  the  poffeflion  of  an  enemy  at  a  neutral  port;  or 
an  airlval  at  her  port  in  England  ^s.  the  property  of  other  perfons 
after  a  capture.  But  in  order  to  fatisfy  the  meaning  of  the  me- 
morandum, it  (hould  be  an  arrival  at  the  defiinedpcrt  in  the  courfe 
of  her  voyage.  It  is  now  too  late  to  controvert  the  authority  of 
Hamilton  v.  Mendes^  even  if  we  were  difpofed  to  do  fo,  which  I 
am  not,  where  it  was  holden  that  though  the  aiTured  may  aban^ 
don,  on  hearing  of  a  capture,  yet  if  they  do  not  abandon^ 
and  the  (hip  be  afterwards  recaptured,  it  mud  be  con* 
fidered  as  if  (he  had  never  been  out  of  the  pofleflipn  of  thtf 
owners.  It  is  18  years  fince  tht  c^ife  of  Simond  v.  Boydell  vrz^ 
decided ',  that  cafe  mud  be  w^^  known  in  the  commercial 
world  ;  and  if  the  parties  in  this  cafe  had  intended  to  make  ai\ 
agreement  different  from  that  which  the  words  ufed  in  this  me- 

002  moraodMi 
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CHAP,  morandum  import,  they  would  have  added  after  umt>«/,  «« fafely 
^'^-  «*  from  the  enemy,"  or  forae  words  to  that  cffea.  But  the 
words  here  ufcd  are  not  equivocal ;  and  we  ought  not  to  depart 
from  them  :  it  would  be  attended  with  great  mifchief  and  incon- 
venience if  in  conftruing  contra(3s  of  this  kind  we  were  not  to 
decide  according,  to  the  words  ufed  by  the  contrafiing  parties* 
Suppofe  this  queftion  had  arifen  on  a  contrad  under  feal,  and 
an  a6lion  of  covenant  had  been  brought,  affigning  as  a  breads 
the  non-arrival  of  the  (hip  at  the  port  of  London^  the  anfwer  that 
in  fa£l  the  (hip  did  arrive  there  in  the  courfe  of  her  voyage 
would  have  been  decifive.  And  if  fo,  this  memorandum  muft 
receive  the  fame  conftru£lion  in  this  a£kion.  On  the  gram* 
matical  con(lru6Won  of  the  words,  which  is  the  fafeft  rule  to  go 
by,  I  am  of  opinion  that  the  verdi^l  obtained  by  the  plaintiff 
ought  not  to  be  fet  afxde  (a), 

Cawp.  66g.  By  ^jj^  j^^  ^f  £„^ia„j^  jt  has  been  ckarly  fettled,  that  whe- 
ther  the  caufe  of  the  rilk  not  being  run,  is  attributable  to  the 
Jauitf  will,  or  plea/ure  of  the  infured,  (lill  the  premium  is  to  be 
•<  returned.  Foreign  writers  have  in  fome  meafure  differed  in 
opinion  upon  this  point }  and  it  may  not  be  improper  to  obferve 
liow  far  they  vary  or  agree  w^th  our  own.  The  Italian  writen 
agree  with  us,  that  the  contra^  in  quedion  is  conditional,  and 
that  the  rifle  is  the  very  eflence  and  main  fpring  of  the  whole. 
But  ftill  they  infill  and  con^nd,  that  it  is  not  lawful  for  the 
aiTured,  by  their  own  aB,  to  break  the  contraS ;  and  that  in 
fuch  a  cafe,  the  infurer  is  not  obliged  to  return  the  premiunL 

Anf^\tj  y,  («)  In  a  late  cafe  in  the  pommon  Pleaii  there  was  the  fbUowing  cImCb  ht  a  retva  of 

Duff,  t  Bof.  p  em'tttm  in  a  peltcj  *<  at  aoil  ffom  0j>9rto  to  Lymtf  with  liberty  to  touch  at  aaj  potts 

ft  Pull.  fix.  ^  ^^  ^^^  ^f  forty i^t  to  joio  oonvoy,  particulaily  at  Lijhn^  to  returo  tL  fv  aorf.  jf 

ivordt  were  '  P^f*^  *'^^  mrvaf  Jiom  tht  c^afi  of  Pt^Uigal  snd  0rriv4.**    The  ibip  Ailed ^^Mi  Ofmm 

if  At  d*tatt    under  the  protedioo  of  a  floop  aad  cutter  •fpnntU  ro  protiA  the  trade  of  that  place  to 

Jfrtm  Portm'  Lijben,  from  whence  it  wag  to  lliil  ouder  a  larger  coovojr  to  Bugled,    In  the  way  lo 

galandMr"     tifiom^  the  Aeetwaa  diiperfe^,  and  <hU  /hip  ran  for  EmgUnd  and  arfived.    It  waa  gob* 

^"'1   ^^Ia     ^""^^  '^^  ^^'  fliip  had  not  failed  frm  the  coaft  of  Portugsl  wi:h  convoy.    Bottho 

linfworth  '  ^<^^  b«l^f   <^^  having  failed  from  Oforf^  with  a  convoy  doly  appoiatedy  with  a  imi 

%  Bof.  8e        f^  intention  to  proceed  to  England^  though  by  defire  of  the  Admiral,  L'fiom  waa  to  be 

Pull.  fir.     taken  in  the  way,  the  conditios,  on  whkh  the  retora  df  premium  wai  to  bo  made^  ht4 

in  the  note,    bean  performed, 

Kellner  v. 

Le  Mcfurier,      In  all  thefe  cafei  where  the  worda  Mnd  Mrrtvtd  follow  other  condidontt  tliofe  wordt 

4  EaAy  396.  annex  a  condition  which  override!  all  the  other  ftipuhtiont  3  and  no  arrival  at  any  ia» 

6re  ante         MriDadiace  ftage  will  do,  onlefs  the  veflcl  acrivea  at  iu  ulUnatt  port  of  iBtinaiiwi 
p.  316.  on  -9  M  r— 

atK»tlier 

point.  Thej 
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Thej  hold  mdeed»  that  If  the  voyage  be  put  an  end  to  bf  any  chap. 

'•ccidenti  fuch  a«  the  (hip  being  burnt,  or  by  ptiblic  authority  ;•  ,    ^^^'   , 

or  if  more  goods  were  bond  fide  infured  than  were  a£bualty  on  r»ccu»» 

board :   in  the  former  cafcs^  the  whole ;  and  in  the  latter,  a  ^^^  'S*  **• 

proportional  part  of  the  premium  fliould  be  returned.     But  if 

a  man  fay  he  has  goods  on  board,  and  infure  them,  knowing 

that  he  has  none,  they  afk  this  queftion  :   <<  An  aflecurator  te- 

**  neatur    reftituere  pretium,  eo  quod  in  navi  non    fuerunt  Roccos» 

•<  merces  ?    Vidcbatur  aflecurator  teneri  ad  reftitutionem  prctii  ^•**  **• 

<<  recepti :  fed  in  contrarium  eft  Teritas,  quod  non  folum  non 

<^  teneatur  pretium  reftituere,  imo  poflit  patere  illud  \  et  ratio 

<<  eft,  quia  licet  emptio  periculi  non  teneat  in  prsjudicium  pro-  saatenii; 

**  miflbris,  tamen  in  ejus  favorem,  etin  pracjudicium  afiecurati  p'ns.iLii. 

^*  falfa  aflfertio  bene  tenet.*' 

The  French  law- givers  have,  however,  decided  upon  this  point  «  Emerigon, 
agreeably  to  our  laws ;   and  have  accordingly,  in  the  famous  or^  ©^Lw^'^ 
dinances  of  Lewis  the  Fourteenth,  inferred  an  article  declaring,  tit.  Aflor. 
that  if  the  voyage  is  entirely  broken  up  before  the  departure  of  ^^  37v 
the  (hip,  even  by  the  aEi  of  the  infured^  the  infurance  (hall  be  void» 
and  the  underwriter  (hall  return  the  premium,  referving  one  half 
per  cent,  for  bis  trouble.     This  article  affords  fome   fcope  to 
Vedin^  the  very  learned  commentator  upon  thefe  ordinances,  to 
point  out  the  advantages  which  the  infured  enjoys  above  the  in-  ftViL  93. 
furer,  in  being  thus  able  to  put  an  end  to  the  contrail,  even 
after  it  is  figned,  which  the  underwriter  can  by  no  means  effeA. 
Indeed,  when  we  confider  that  the  premium  is  nothing  n^ore 
than  the  price  of  the  perils,  which  the  underwriters  ought  to  Pothier, 
run }  and  that  the  obligation  to  pay  the  premium  contains  this  ^^  '^^ 
tacit  condition,  "  I  will  pay  if  the  infurert  run  the  rijk  ;"  it  is 
perfedly  conGftent  with  that  principle,  that  when  the  ri(k  is  not 
run,  whatever  be  the  caufe,  the  premium  is  not  due  to  the  in- 
furers.     Accordingly  in  England^  it  has  always  been  the  cuftom,  ^^^    . 
when  the  policy  is  cancelled,  to  return  the  premium,  dcdudiing  c.7.  f.  i«. 
pne  half  fer  cent. 

The  generality  of  the  rule  here  eft  ablifhed  would  feem  to 
fxtend  it  even  to  cafes  of  fraud  on  the  part  of  the  infured.    But 
the  laws  of  France^  upon  this  fubjed,  have  declared,  that  the  ^^  rf|,ew. 
infured  (hall  be  obliged  to  reftpre  to  the  infurer,  whatever  he  14.111. 
)ia!^  received  from  him,  and  alfo  to  pay  him  double  the  pre-  *'^^^* 
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c  H  A  p.  tnium.    This  queftion  iclatirc  to-a  return  of  prnnium,  in  csfci 

.          '^j  of  fraud,  was  very  fully  difculTcd  !n  the   chapter  of  fraud,  ^nd 

VLbiaie,  all  the  cafes' fully  cited;  to  that  chapter  tltcrcfoie  I  mult  now 

*■  '^.  refer  the  reader. 

Some  of  the  (latutes  for  pre  venting  .the  exportation  of  wool, 

and  othet  (Vaple  commotlities  of  the  kingdom,  and  which,  in 

order  more  cffcflually  to  prevent  fuch  exportation,  have  decUred 

&<euM,       policies  of  infurance  on   thofe  articles  to  be  null  and  void,  have 

j,]^'*       enaded  that  the   premium  (hall  not  be  reftorod  to  the   ia- 

furcd. 

i,  jj_  '  When  a  policy  is  void,  being  made  without  intCKll,  contrary 
Videhipra,  ((,  (Ijc  ftatutc  of  the  Ipth  Geo.  the  Second,  i/thejbip  hat  arrnid 
/afe,  the  Court  will  not  allow  the  tnfured  to  recover  back  the  pre- 
mium ;  according  tg  the  old  rule  of  law,  inpari  deliSo poikr  ^ 
conditio poj^dentii.  But  in  the  deciGon  of  the  cafe,  in  which  this 
do£trine  was  held,  the  court  fcetncd  to  rely  much  upon  the  dif- 
tinfliou  of  contraQs  executed  and  executory:  that  this  was  a 
■  P***"-  4/I'  contrafl  txecuted,  the  fliip  having  arrived  before  the  demand  was 
made;  but  when  a  contra£l  exicutory  is  to  be  refcinded,  it  can 
only  be  done  upon  the  equitable  terms  of  putting  ail  pjr<ici  m 
their  origmal  Ctuation.  Mr.  JuAice  Willfs  in  this  cafe  diftcred 
in  opinion  from  the  reft  of  the  court,  for  reafons  delivered  by 
the  learned  judge,  and  which  will  appear  in  their  proper  place. 

UwTT  ani         The  plainllffs  had  lent  to  Laiufin,  captain  of  tlie  Lord  Hol'and 

Boa-aiea',       E.iJ  Indiainan,    afi.oocA  for  which  he  had  given^thcm  a  com- 

iJ*»»i.+68.   moribond,  in  ihe  penai  fum  of  52,000/.  Wliile  he  was  with  his 

f.  365.  '      fbip  at  Ctina,  the  plaiadSs  got  a  policy  of  infurance,  underviit- 

ten  by  the  defendant  and  others,  which  was  in  the  following 

terms  :  "  At  and  from    China  to  Landon,  beginning  the  adren- 

**  ture  upon  the  gt^di  from  the  loading  iherc#f  on  board  the  laid 

f*  fhip  at  Canton  in  China,  &c,  and  upon  thejaidjhip,  from  and 

**  immediately  following  her  arrival  at  Canton,  valued  at  26,000/. 

"  being  the  amount  of  Captain  Patrick  Lav)fon't  common  bond, 

f '  payable  to  the  parties  as  Ihall  be  defcfibed  on  the  back  of  this 

«  policy  t  and  it  bears  date  the  ii5th  day  of  Decemitr,  1775; 

i«  and  in  cafe  of  a  lofs,  «e  tiher  prtof  of  Intereft  to  be  required  tbax 

*'  the  txhihithn  ef  the /aid  hand:  viarranted free  from  average  and 

*'  ttilient  ^eneft  of  Jdvag^  to  the  injurer"    M  the  head  of  th? 
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fttbfcriptions  was  written,  ««  On  a  tend  as  above  ncprejed.*  CHAP, 
Captain  Law/in  failed  from  Ciinat  and  arrived  fafe  with  his  pri-  ^'^' 
vilege  (as  it  is  called)  or  adventure,  in  London^  on  the  firft  of 
yu/y  1777^  none  of  the  events  infured  againft  having  happened* 
The  receipt  of  the  premium  was  acknowledged  on  the  back  of 
the  policy.  The  infured  brought  thiss  a£kion  for  a  return  of 
the  premium,  on  the  ground  that  the  policy  being  without  in- 
tered,  the  contra6t  was  void.  The  caufe  came  on  before  Lord 
Mansfield y  at  Gtuldball^  when  his  Lord  (hip  was  of  opinion,  th;it 
the  policy  was  a  gam'ng  policy,  prohibited  by  the  ftatute  of 
19  Geo,  2.  c.  37.  and  both  parties  equally  guilty  of  a  breach  of 
the  Jaw  ;  that  the  rule,  therefore,  of  meiior  eft  conditio  pojjidentis^ 
was  applicable  to  the  cafe,  and  the  plnintiffs  could  not  recover 
the  premidm.  A  verdidi  was  accordingly  found  for  the  de* 
fendant,  agreeably  to  his  Lordfhip's  dir<:£lions  $  but,  the  next 
morning,  he  exprefled  a  doubt  as  to  the  propriety  of  his  opinions 
becsufe  the  money  had  been  paid  upon  an  executory  agreement* 
which  could  never  have  been  completed.  A  new  trial  was  then 
moved  for,  and  fully  argued. 

Lord  Mansfield.-^*'  It  is  certainly  true,  in  many  inftances» 
that  firft  thoughts  are  bed.  *  I  am  now  very  much  inclined  to 
my  firfl  opinion.  There  are  two  forts  of  policies  of  infufance : 
mercantile  and  gaming  policies.  The  iir(l  fort  are  contrafls  of 
indemnity,  and  of  indemnity  only  \  and  from  that  principle  a 
great  variety  of  decifions  and  confequences  have  followed.  The 
fecond  fort  may  be  the  fame  in  form  ;  but  In  them  there  is  no 
contradl  of  indemnity  \  becaufe  there  is  no  intereft  on  which  a 
lofs  can  accrue.  They  are  mere  games  of  hazard ;  like  the  caft 
of  a  die.  In  the  pref^nt  Ciife,  the  nature  of  the  infurance  is 
known  to  both  parties.  The  plaintiffs  fay ;  «*  We  mean  to 
*'  game  j  but  we  give  our  reafon  for  it ;  Captain  Laufon  owes 
*<  us  a  fum  of  money,  and  we  want  to  be  fecure,  iiTcafe  he 
*^  fhould  not  be  in  a  fituation  to  pay  us."  It  was  a  hedge,  but 
they  had  no  intereft }  for  if  the  (hip  had  been  loft,  and  the  un-* 
derwriters  had  paid,  ftill  the  plaintiffs  would  have  been  entitled 
to  recover  the  amount  of  the  bond  from  Law/on.  This  then  is 
a  gaming  policy,  and  againft  an  a£t  of  parliament  $  and  there- 
fore it  is  clear  that  the  Court  will  not.aiIift  either  party  ;  accord- 
ing to  the  well-known  rule  that  in  pari  diliifo^  &c.  Not  that 
the  defendant's  right  is  better  than  that  of  the  plaintiffsj  but  they 
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CHAP,  mud  draw  their  remedy  from  pure  fountains.    I  have  retamcd 
1.    -fl    M  to  my  old  opinion  j  fometimes  you  mifs  the  marlc»  by  taking  lOa 
long  an  aim/' 

Mr.  Jufticc  ISTi/fe/.— <*  I  (hall  make  no  apology  for  differing 

from  the  reft  of  the  court  in  a  cafe  where  fuch  great  abilities 

have  entertained  two   different  opinions.     The  premium  has 

been  paid,   and  yet  no    riik  run;    for  the    policy  was  yoid 

from  the  beginning,  and  the  infured  could  not  have  recovered 

from  the  underwriters  if  the  (hip  had  been  loft..    But  I  cannot 

think  it  a  gaming  policy.     It  does  not  appear  to.  me  that  the 

parties  had  any  idea  they  were  entering  into  an  illegal  contrad. 

The  whole  was  difclofed,  and  they  thought  there  was  an  intercft. 

This  was  a  miftafce  ;  but  it  is  a  new  point  of  law.     The  cafe» 

via«  intt     ^^^^  '^^^  precedents  in  Chancery,  is  not,  perhaps,  decifive,  but 

c  ia»  it   goes  a   great  way  ;  and  it  would  be  very  hard  that  a  party 

ihould  lofe  that  which  he  has  ^  paid  under  a  mere  miftake.    I 

think^inconfcienccithe  defendant  ought  to  refund  the  oremium.'*' 

Mr.  Juftice  J/hhurfi.^^\^  I  am  clear  that  there  ought  not  t<x 
be  a  new  trial.  A  policy  of  infurance  ought  to  be  a  mere  con* 
tn€b  of  indemnity,  and  nothing  morej  but  here  the  money 
might  have  been  paid  twice  ;  which'  ihews  decifively  that  this 
was  a  gaming  polit:y.'' 

Mr.  Juftice  Buller.^^^*  It  is  very  clear  to  me  that  the  plaintiff'^ 
ought  not  to  recover.  There  was  no  fraud  on  the  part  of  the 
underwriters,  nor  any  miftake  in  matter  oifaB.  If  the  law  was 
miftaken,  the  rule  applies,  that  ignorantia  juris  noti  excufat.  This 
was  a  mere  gaming  policy,  without  inter  eft.  There  is  a  found 
diftindion  between  contra£ls  executed  and  executory,  and  if  an 
aflionis  brought  with  a  view  to  refcind  a  contfa£(,  you  muft  do 
it  while  the  concra£l  continues  executory,  and  then  it  can  only 
be  done  on  the  terms  of  reftoring  the  other  party  to  his  original 
fituation.  There  was  a  cafe  of  Walker  v.  Chapman^  fome  years 
3go  in  this  court,  where  a  fum  of  money  had  been  paid  in  order 
to  procure  a  place  in  the  Cujtoms.  The  place  had  not  been  pro* 
cured,  and  the  party  who  had  paid  the  money,  having  brought 
his  aflion  to  recover  it  back  ;  it  was  held  that  he  (hould  recover, 
becaufe  the  contra  A  remained  executory.  So,  if  the  plaintifis 
jn  the  piefeat  cafe  had  brought  their  a£tion j  before  the  ri(k  was 
overi  and  the  voyage  finiflicdj  they  might  have  had  a  ground 

for 
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for  their  demand ;  but  dicy  waited  till  the  rift,  fuch  as  it  wat,  ^  ^^  ^* 
(not  indeed,  founded  in  law,  but  refting  on  the  honour  of  the 
defendant),  had  been  completely  run*    It  makes  no  difierenca 
whether  the  premium  was  paid  before  the  voyage  or  after  it,'* 
The  rule  was  difcharged. 

And  very  lately  it  has  been  held  upon  the  authority  of  Lawry,  ^  "^?*  *• 
T.  BourdieUf  as  not  being  diftinguiihable  from  it,  that  an  a£iioa  3  Term.' 
for  money  had  and  received  will  not  lie  to  recover  back  the  pre-  J*'*  ***• 

Www  ■•a*^^ 

ynium  of  re-aflurance  void  by  the  ftatute  of  19  Geo.  2.  cb.  37.       j^.  s7a> 

Lord  Mansfield^  after  the  rule  was  difcharged  in  Lowry 
V.  Bourdieuy  faid,  he  defired  it  might  not  be  underftood,  that  the 
court  held,  that,  in  all  cafes  where  money  has  been  paid  on  an 
illegal  confideration,  it  cannot  be  recovered  back.  That  in  cafes 
pf  oppreflion,  when  paid,  for  inllance,  to  a  creditor  to  induce 
him  to  fign  a  bankrupt*s  certificate,  or  upon  an  ufurious  contra^lf 
it  may  be  recovered,  for,  in  fuch  cafes,  the  parties  are  not  in 
tart  diliUp, 

■ 

That  the  court,  in  the  cafe  of  Lstvry  v.  Bourdleuy  proceeded 
upon  the  diftin£lion  between  contradis  executed  and  executory* 
i^  evident,  not  only  from  Mr.  Jullice  Bu//er*s  opinion,  but  isi 
in  fome  meafure,  confirmed  by  what  fell  from  Lord  Mansfitld^ ' 
ppon  a  fubfequent  pccafion,  when  this  cafe  was  cited ;  although 
it  mud  be  confefled,  that  the  cafe  about  to  be  quoted,  which  was 
pnly  decided  fuddenly  at  mfiprius^  is  a  good  deal  fluken  by  the 
fubfequent  dccifion  of  Andrei  r.  Fletcher. 

Jt  was  an  adion  brought  upon  two  wagers :  one  of  26L  5/.  ^''^  ^ij'^ 
to  100/.  the  other  of  13/.  2/.  6d.  to  30A  that  the  colonies  of  Mich.Vac. 
North  Atnerua  would  be  admitted  or  acknowledged  independent    ^f^^i^i. 
ftates,  by  fome  public  official  ad  or  inftrument  made  or  exe^ 
cuted,  on  the  part  of  the  king  or  government  of  France^  at  fome 
time  on  or  between  the  ift  of  Feh-uary  and  the   ift  €&  April 
1778,  both  days  inclufive.    The  defendant  pleaded  non  affumpfit^ 
Upon  theopeningof  this  cafe, Lord  jlf^xfj/f^/tf dire Aed  the  plaintiflF 
to  be  nonfnited.    But  the  counfel  for  the  plaintiff  infifted^ 
that  he  was  entitled  to  a  verdid  for  the  premium  on  the  genera 
count  in  the  declaration,  for  money  had  and  received  to  his  ufe^ 
which  his  Lordthip  permitted  on  the  ground  of  the  contraA 
being  void^  and  of  the  defendant  having  money  ia  his  hands» 

which 
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CHAP,  which  he  ought  not  to  retain.  For  the  defendant  it  wa»  faid, 
^  -'  ^  that  be  was  entitled  to  keep  the  premium ;  and  the  caic  of 
Levfty  r.  Bourdieu  was  cited  •,  but  Lord  Mansfield  thought  it 
did  not  apply,  as  in  that  cafe  the  rifle  had  been  run.  The  point 
there  decided  was,  that  an  infurance  being  made  without  in- 
terefty  and  the  premium  paid,  the  infured  (hall  hot  recover  back 
the  premium,  after  the  (hip  has  arrived  fafe.  And  this  upon  the 
diftinttion,  that  thecontrad,  though  not  a  legil  one,  nvas  ext* 
cuicd  before  the  relief  was  applied  for,  and  no  longer  executory. 

«Bd\n«b*f  '**  *  '*'c  cafe,  the  affured,  having  been  nonfulted  at  the  trial 
»  r"  H I  ^^  ^^^  ground  that  the  goods  infured  were  prohibited,  and  that 
aryTenn*  the  fliipment  of  them,  under  the  circumfl^nces  dtfclofed,  was  a 
>799*  violation  of  the  afts  of  navigation,  infiftcd  that  they  were  en- 

titled to  a  return  of  premium,  and  a  motion  was  made  to  fet 
alide  the  nonfuit.  Had  this  cafe  proceeded,  a  decifion  of  the 
precife  qu'eftion,  whfiiher  the  premium  is  recoverable  in  cafes  of 
infurance  tScCtt^d  contrary^  to  the  ftatute  law  of  the  realm^ 
without  r«£eience  to  the  diftin£tion  between  contra£ls  executed 
and  executory,  would-  probably  have  been  obtained  :  but  unfor- 
'  tunately  the  rule  was  difcharged  upon  a  collateral  point,  and  the 

main  queition  therefore  remained  undecided^ 

Tandyck  1        jn  z  very  late  cafe,  the  Court  of  King's  Bench,  after  a  confi* 

1  Evil's  *  deration  of  all  the  cafes,  held,  that  where  a  premium  had  been 

Se?Poiu  V  P**^  ^"  ^  policy  to  cover  a  trading  with  the  enenty^  though  .the 

BcH,»nc«,  infurance  was  void  and  the  underwriters  not  compellable  to  pay 

'*  ^'  '  the  lofs,  it  (^ould  not  be  recovered  back« 

Lord  Kenyoftf  in  giving  judgment,  obferved,  that  it  was  im- 
poflible  to  di(lingui(h  this  cafe  from  the  common  one  of  a 
fmuggling  tianfadion.  Where  the  vendor  afiifts  the  vendee  in 
running  the  goods  to  evade  the  laws  of  the  country,  he  cannot 
recover  back  the  goods  themfelves,  or  the  value  of  them.  The 
rule  has  been  fettled  at  all  times,  that  where  both  parties  arc 
in  fori  diJi^e,  which  is  the  cafe  here,  potior  efl  conditio  foffidentis» 


Morck 


This  point  has  again  come  under  confid^iation  In  two  very 

modern  cafes,  both  in  the  Court  of  King's  Bench  and  Common 

and  another  Pleas  :  the  decifion  in  the.  latter  court  was  prior  in  point  of  date  ; 

Tbocsc      but  in  both  of  them  the  do£trine  above  ftated  was  fully  rcgog- 

'*"^'  3 5-     |U2cd  and  confirmed.    In  the  firft  of  them,  a  foreigAcr  having 

madt 
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made  an  infurance  upon  a  Danijb  Ihip  at  and  from  Bengal  (in  C  H  A  P. 
which  province  there  are  fome  Dani/b  fettlements)  to  Copenhagen^  .  *  . 

and  the  (hip  having  loaded  at  Calcutta^  contrary  to  the  naviga* 
tioa  afi  of  12  Car.  2.  ch.  i8.  f.  I.  Lord  AlvanUy  and  Mr.  Juf- 
lice  Rocke^  and  Mr.  Juflicc  Ckambre  relied  upon  the  cafes  of 
Andree  v.  Fletcher ^  and  Vatidyck  v.  Hewitt  (ante),  and  laid  down 
the  principle  of  their  decifion  again  ft  the  affurcd'a  right  to  re- 
•  cover  the  premium,  as  extra£\ed  from  all  the  cafes,  to  be,  that 
no  man  can  come  into  a  Britifj  court  of  juftice  to  feek  the  af- 
fiftancc  of  the  law,  when  he  founds  his  claim  upon  a  contra- 
vention ox  the  Briti/h  laws.  And  a  diftindlion  having  been  at- 
tempted at  the  bar,  on  the  ground  of  the  party  intereftcd  being 
a  foreigner,  it  was  anfwered  that  that  could  make  no  difiFerence, 
as  the  navigation  laws  were  particularly  aimed  agaihft  foreigners; 
and  that  u  e  ought  not  to  relax  the  rigour  of  our  great  political 
regulations  in  favour  of  foreigners  offending  againft  them. 

So  again  in  i8o5,  where  an  infurance  on  colonial  prodqce  Lubbock 
from  the  Briiijb  Wejl  hulks  to  Gibraltar  was  holden  tpj  be  void,  7  Eift.,44j. 
as  a  violation  of  the  Acts  of  Navigation,  the  Court  of  King'a 
Bench,  confiding  of  Lord  Ellenhoroughy  and  Judges  Grofsy  LaW' 
rence  and  Le  Blanc^  relying  on  all  the  above  cafes,  which  were 
quoted  from  the  bar,  decided  tkit  the  premium  could  not  be 
recovered. 

From  the  various  cafes  upon  the  fubjeft  of  return  of  premium, 
as  well  as  from  all  that  has  already  been  faid,  it  will  appear, 
that  in  the  Engiyb  law  there  are  two  general  rules  eftablifiied, 
which  govern  almoft  all  cafes.  The  firft  is,  that  where  the  riik  cowp.  66& 
has  not  been  run,  whether  that  circumftance  was  owing  to  the 
fault,  the  pleafure,  or  will  of  the  infured,  or  to  any  other  caufe, 
the  premium  (hall  be  returned.  This  rule  has  already  been 
pretty  fully  difcuflsd.  Another  rule  is,  that  if  the  rifle  has  once 
commenced,  there  fliall  be  no  appointment  or  retuni  of  pre- 
mium afterwards.  Hence  in  cafes  of  deviation,  though  the  un- 
derwriter is  difcharged  firozp  his  engagement ;  yet  the  rifle  being 
once  commenced,  he  13  entitled  to  retain  the  premium  (a). 

(tf)  In  the  cafe  of  Hogg  v.  Hcnutf  (ante,  ch.  17*)  Lord  JCffr^Mt  being  of  opinion 
that  there  was  a  deviation,  it  was  iofifted  that  the  aflured  had  a  tight  to  return  of  pre* 
gfuum  i  but  Lord  Kfnyon  thought  there  iiraa  ao  iocepcioo  pf  theiUk  «/,  and  the  cootrA^ 
Jkifi^  CBtire,  thei e  ^ould  be  no  xeturo  of  prustuiq* 

Thougk 
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^  XIX.  ***  Though  Acfc  nilcs  are  fo  plain  and  fimple^  that  they  fccm  to 

\^  i^w  ^  preclude  all  poffibility  of  doubt  or  contention  ^  yet  there  are  few 

points  in  the  law  of  infurance,  which  have  given  rifs  to  a  greater 

number  of  claufes  than  thofe  which  relate  to  the  fubjeA  of  diis 

chapter* 

It  ought,  however^,  to  be .  acknowledged,  that  lefs  littgadon 
has  taken  place  in  thofe  inftances  where  the  whole  of  the  pre- 
mium is  either  to  be  retained  or  reftored,  than  in  thofe  where, 
from  the  nature  of  the  agreement  between  the  parties,  or  the 
nature  of  the  voyage,  the  contrad  becomes  diviGblc,  and  the 
court  can  fay,  "  a  part  of  the  premium  (hall  be  retained  for  the 
^^^  «<  rrflc  run,  and  part  (hall  be  returned,  as  the  rifle  has  nc%er 
1240.  **  commenced.*'    This  feems  to  be  a  refinement  upon  the  rules 

juft  eftabliihed  ;  but  it  mud  at  the  fame  time  be  admitted,  that 
v/ben  k  can  be  accomplijbed^  it  is  a  refinement  perfeAly  confiftent 
with  equity  and  good  confciepce.  The  one  rule  has  provided, 
that  if  the  rifle  be  once  begun,  there  fliall  be  no  return :  but  the 
other  rule  has  faid,  Tind  equity  has  alfo  faid,  that  a  man  fliall 
not  be  paid  for  a  rifle  which  he  has  never  incurred :  from  whence 
the  dedttfiion  is  eafy  and  natural,  that  if  there  are  two  diftinft 
points  of  time,  or  in  effed,  two  voyages  either  in  the  contem- 
plation of  the  parties  or  by  the  ufage  of  trade,  and  only  one  of 
the  two  voyages  was  made,  the  premium  fliall  be  returned  on 
the  other,  although  both  are  contained  in  one  policy. 

The  firft  time  in  which  this  dodrine  was  confidered  at  any 
length,  was  in  a  cafe  which  came  before  the  Court  of  King's 
Bench,  in  the  year  1761. 

Sievenfon  v.       It  was  a  fpecial  cafe  referved  at  a  trial  at  nlfi  prita^  before 

t'surr.         Lord  Mansfield^'m  London^  upon  an  adion  for  money  had  and 

jasT.ind     received  to  the  plaintifi^'s  ufe,  brought  by  the  plaintiff,  the  in- 

31S.S.  c!^   fured,  againft  the  defendant,  the  infurer,  for  a  return'of  part  of 

the  premium.     It  was  an  infurance  upon  a  fliip,  at  five  guineas 

per  cent,  loft  or  not  loft,  at  and  from  London  to  Halifax^  in  NTva 

Scotia^  warranted  to  depart  xvith  convoy  from  Portfmoutb^  for  the 

voyage,  that  is  to  fay,  the  Halifax  or  Lout/burgh  convoy*     Be* 

fore  the  fliip  arrived  at  Forifmouth  the  convoy  was  gone*    Notice 

of  this  was  immediately  given  by  theinfured  to  the  underwriters 

and  at  the  fame  time  he  was  alfo  dc£rcd  either  to  make  the  long 

7  infurance^ 
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infurancCi  or  to  return  part  of  the  premium.  The  jury  find  ^  xix.*** 
that  the  ufual  fettled  premium  from  London  to  Portjmouth  i$  one 
and  a  half  per  cent.  They  alfo  find  that  it  u  ufual  for  the  un- 
derwriter, in  fuch  like  cafes,  to  return  part  of  the  premium  ; 
but  the  quantum  is  uncertain :  (And  the  quantum  mud  in  its  na* 
tnre  be  uncertain,  hscaufe  it  depends  upon  uncertain  circum* 
ftances.)  It  is  dated,  that  the  plaintiff  made  an  ofier  to  the  de- 
fendant of  allowing  him  to  retain  one  and  a  half  ^  c^*  for  the 
xiik  he  had  run  dn  fuch  pirt  of  the  voyage  as  was  performed 
under  the  policy,  viz.  from  Lond/on  to  Portfmoutb. 

Lord  Mansfeld.^^*  I  had  not  at  the  trial,  nor  have  now,  the 
leaft  doubt  about  this  queflion,  myfelf.  Thefe  contrails  are  to 
foe  taken  with  great  latitude :  the  (tri£t  letter  of  the  contrail;  is 
not  to  be  fo  much  regarded,  as  the  objed  and  intention  of  it. 
Equity  implies  a  condition,  <<  that  the  infurer  (hall  not  receive 
the  price  of  running  a  rifk,  if  he  run  none."  This  is  a  cotitraft 
without  any  confideration,  as  to  the  voyage  hom  Portfmoutb  to 
Halifax:  for  he  intended  to  infure  that  part  of  the  voyage,  as 
well  as  the  former  part  of  it,  and  has  not.  Confequently  the  in^ 
fured  received  no  confideration  for  this  proportion  of  his  pre* 
mium :  and  then  this  cafe  is  within  the  general  principle  of 
adlions  for  money  had  and  received  to  the  plaintiff's  ufe.  I  do 
not  go  upon  the  ufage :  for  the  ufage  found  is  only  that  in  like 
cafes,  it  is  ufual  to  return  a  part  of  the  premium,  withoift  afcer* 
taining  what  part.  If  the  x'iQl  is  not  run,  chough  it  is  by  the  ne* 
glefi,  or  even  the  fault  of  the  party  infuring,  yet  the  infurer  (hail 
not  retain  the  premium.  It  has  been  objeded,  that  the  voyage 
being  begun  and  part  of  the  rifle  being  already  run,  the  premiunt 
cannot  be  apportioned.  But  I  can  fee  no  force  in  this  objeAion. 
This  is  not  aconira£l  fo  entire,  that  there  can  be  no  apportion- 
ment \  for  there  are  two  parts .  in  this  eontra A  :  and  the  pre- 
mium may  be  divided  into  two  di(lin£i  parts,  relative,  as  it  were^ 
to  two  diftin£l  voyages.  The  pra£iice  (hews,  that  it  has  been 
ufual,  in  fuch  like  cafes,  to  return  a  part  of  the  premium,  though 
the  quantum  be  not  afcertained.  And  indeed,  the  quantum  mud 
vary  as  circumftances  vary:  fo  that  it  never  can  have  been  fixed 
with  any  precife  exaQnefs.  But  though  the  quantum  has  not 
been  afcertained  ;  yet  the  principle  is  agreeable  to  the  general 
fenfe  of  mankind." 

Mir. 
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CHAP.      Mr.  Jufticc  Denifon. — «  It  is  ftidft  equitable  that  the  defcndailt 

**^*      (hould  only  retain  the  premium  for  fuch  part  of  the  voyage,  as 

he  has  run  any  rifk:  ^the  mfurcd  has  a  right  to  have   the  orthfr 

part  reftored  to  him.     This  is  agreeable  to  the  general  principle 

of  a£iions  for  money  had  and  received  to  the  ufe  of  .the  plaintiff: 

where  the  defendant  has  no  right  to  retain^  he  mud  refund  it.*^ 

Mr.  Juftice  FoJIer. — "  There  is  no  confideration  for  the  re- 
mainder of  the  premium  ;  for  in  the  voyage  front  Portftnoutb  t(^ 
Halifax^  no  ri(k  was  run  by  the  infurer,  who  only  infured  tfat 
voyage  ivith  convoy:  thcrefoie  he  has  no  right  to  retain  the 
premium  for  this." 

Mr.  Juftice  Wilmat  declared  his  concurrence  moft  clearly  and 

ftrongly.  «*  Thcfe  kinds  of  contrads,"  he  obferved,"  arc,  by  the 

writers  on  this  head,  called  amtraSius  innomihati  ;  and  the  rule, 

which  they  lay  down  concerning  them,  is,  that  they  are  to  be 

dct/cnnincd /ecufidum  bonum  et  aquum*  The  jury  have  here  found 

an  ufage  to  return  part  of  the  premium  in  fuch  cafes ;  which  is 

a  ftrong  proof  of  the  equity  of  the  thing  :  and  nothing  can  be 

more  juft  and  reafonable.  If  the  rifk  was  once  begun,  ^he  infured 

(hall  not  deviate  or   return    back,  and   then  fay,  <*  I  will  go 

*^  no  further  under  this  contra£b,  but  will  have  my  premium 

<<  returned."    But  upon  this  policy  there  are  two  dift«n£l  points 

of  time,  in  efied  two  voyages,  which  were  clearly  in  the  con^ 

tenoplation  of  the  parties ;  and  only  one  of  the  two  voyages  was 

made ;  the  other  .not  at  all  entered  upon.     It  was  a  conditional 

contrafl :  and  the  fecond  voyage  was  not  begun ;  therefore  the 

premium  mufl:   be  returned,  for  upon  this  fecond  part  of  the 

voyage,  the  rifk  never  took  place  at  all.    This  is  agreeable  to 

what  the  writers  upon  the  fubjef):  lay  down  v  and  is  the  right 

and  juftice  of  the  cafe."    The  poftea  was  delivered  to  the  plaun« 

tifF(a). 

Some  years  afterwards,  the  principle  eftablifhed  in  the  fore^ 

going  cafe  was  attempted  to  be  applied  to  one,  which  it  did  not 

'  at  all  rcfemble.    For  the  following  cafe  was  an  infurance  for 

(«)  Thii  c«(«  was  mv ch  confidered  lo  t  cafe  of  Rotbwiil  r.  Co^ke,  z  BoC  and  PiL 
Rep.  p.  17a.  ja  the  ComaioQ  Pleas,  but  no  dedfivc  judgmeac  deUvcttd  u  tbt 
fubjcd. 

twelfc 
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twelve  months  at  p/.  per  cent. ;  and  becaufe  the  (hip  was  cap- 
tured within  two  months  after  the  contra6l  was  made,  a  return 
6f  premium  was  demanded,  upon  the  principle  of  Stephen/on  v. 
Snow.  But  the  contra£i  in  this  cafe  was  entire  ;  the  premium 
was  a  grofs  fum  ftipulated  and  paid  for  twelve  months  ;  and  the 
parties,  when  they  made  the  contra£t,  had  no  intention  or 
thought  of  a  fubfequent  divifion^  or  apportionment. 

The  cafe  was  thus : 

It  was  an  action,  ii1  the  ufual  form,  for  money  had  and  re-  ^  , 
ceived  to  the  plaintiff's  ufe,  for  a  return  of  part  of  the  premium*  Fletcher. 
The  caufe  was  Xried  at  Guildhall,  before  Lord  Mansfield,  when,  ^owp.  6<^ 
by  confent,  a  verdid  was  found  for  the  plaintiff,  fubjed  to  the 
opinion  of  the  court  upon  the  queftion.  Whether,  under  the 
circumftances  of  the  cafe,  a  proportionable  part  of  the  premium 
ought  to  be  returned  or  not  i  If  the  court  fliould  be  of  opinion 
that  a  proportionable  part  of  the  premium  ought  not  to  be  re- 
turned, then  a  nonfult  was  to  be  entered.  It  now  came  before 
the  court  upon  a  rule  to  (hew  caufe,  why  a  nonfuit  (hould  cot  be 
entered ;  and  the  tafe,  as  it  appeared  from  the  report,  was 
ihortly  this.  The  policy  was  on  the  (hip  Ifabella,  at  and  from 
X»ondon,  to  any  port  or  place,  where  or  whatfoever,  for  twelve 
months,  from  the  19th  of  Augufi  177^,  to  the  rpth  of  Augufi 
1777,  both  days  incIuCve,  at  gL  per  cent,  warranted  free  from 
captures  and  feizures  by  the  Americans,  and  the  confequence$ 
thereof.  In  all  other  refpefls,  it  was  in  the  common  form^ 
againft  all  perils  of  the  fea,  ^c.  The  (hip  failed  from  the  port 
of  London,  and  was  taken  by  an  American  priTateer,  about  twa 
months  afterward  s. 

Lord  Mansfield. — **  It  wa^  very  proper  to  fave  this  cafe  for 
the  opinion  of  the  court,  becaufe  in  all  mercantile  tranfa£iions, 
certainty  is  of  much  more  confequence,  than  which  way  the 
point  is  decided  ;  and  more  efpecially  foj  in  the  cafe  of  policies 
of  infurance  :  becaufe,  if  the  parties  do  not  chufe  to  contra£l 
according  to  the  eftabli(hed  rule,  they  are  at  liberty  as  between 
themfeives  to  vary  it.  This  cafe  is  ftript  of  every  authority. 
There  is  no  cafe  or  praQice  in  point  $  and  therefore  we  muft 
argue  from  the  general  principles  applicable  to  all  policies  of  in* 
furance*    And  I  take  it^  there  are  two  general  rules  edabliflied, 

applicable 
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applicable  to  this  qttcftion :  the  firft  is,  that  where  the  rifle  has 
not  been  runi  whether  its  not  having  been  run  wpls  owing  to  the 
fault,  pleafarei  or  will  of  the  infured,  or  to  apy  other  caufe,  the 
premium  (hall  be  returned ;  becaufe  a  policy  of  infurance  is  a 
contraft  of  indemnity.    The  underwriter  receives  a  premium  for 
running  the  rifle  of  indemnifying  the  infured,  and  to  what- 
ever caufe  it  be  owing,  if  he  do  not  run  the  riik,  the  confidera* 
tion,  for  which  the  premium  or  money  was  put  into  his  hands, 
fails,  and  therefore  he  ought  to  return  it.    Another  rule  is> 
that  if  the  rifle  has  once  commenced,  there  fliall  be  no  apportion- 
ment or  return  of  premium  afterwards.    For  though  the  pre- 
mium is  eftimatcd,  and  the  rifle  depends  upon  the  nature  and 
length  of  the  voyage }  yet,  if  it  has  commenced,  though  it  be 
only  for  24  hours  or  lefs,  the  rifle  is  run ;  the  contra  A  is  for  the 
whole  entire  rifle,  and  no  part  of  the  confideration  fliall  be  re* 
turned :  and  yet,  it  is  as  eafy  to  apportion  for  the  length  of  the 
voyage,  as  it  is  for  the  time.    If  a  (hip  had  been  infured  to  the 
Ea/I  Indies  agreeably  to  the  terms  of  the  policy  in  this  cafe,  and 
had  been  taken  24  hours  aftef  the  rifk  was  begun,  by  an  Ameri-> 
€an  captor,  there  is  not  a  colour  to  fay,  that  there  (hould  have 
been  a  return  of  premium.    So  much  diep  is  clear ;  and  indeed, 
perfedlly  agreeable  to  the  ground  of  determination  in  the  cafe  of 
Steven/on  v.  Snow.    For  in  that  pafe,  the  intention  of  the  pardes, 
the  nature  of  the  contra^,  and  the  confequences  of  it,  Jpde  ma- 
nifeftly  two  infurances,  and  a  divijion  between  them.    The  firft 
ohytBt  of  the  infurance  was  from  London  to  Halifax:  but  if  the 
fliip  did  not  depart  from  Port/mouth  vrith  convoy  (particularly 
naming  the  (hip  appointed  to  the  convoy),  then  there  was  to  be 
no  contradl  from  Portfmmah  to  HalifaM:  why  then,  the  parties 
have  faid,  *<  we  make  a  contradl  from  London  to  Halifam^  but  oa 
«  a  certain  contingency  it  (ball  only  be  a  contra^  from  London  to 
*'  Port/mouth.**    That  contingency  not  happening,  reduced  it  in 
fad  to  a  contrafi  from  London  to  Portfinoutb  only.    The  whole 
VUefiipra.  argument  turned  upon  that  diftinjlion.    Mv.  Tate/f  who  was 
counfel  for  the  plaintiff,  put  it  ftrongly  upon  that  head ;  and  all 
the  judges,  in  delivering  their  opinions,  lay  the  ftrefs  upon  ths 
contraft  comprifiog  two  diftmft  conditions,  and  coii(!dering  the 
vopge  as  heiog  in  hOt  two  voyages :  and  it  was  the  equitdbk 
way  of  confidcring  it ;  for,  though  it  was  at  firft  coofiolidated  bf 
the  parties,  there  was  a  defeasance  afterwards*  though  not  i« 
^ords.    I  think  Mr.  Jufiice  JTiJaui  put  it  particularly  upon  thai 

ground  1 
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IJTbiiiid ;  but  it  was  the  opinion  of  the  whole  court.  There  was  c  H  a  P. 
ah  ufage  alfo  foand  by  the  jury  in  that  cafe,  that  it  was  cuftomary  ^^^* 
to  rfcturn^a  proportionable  part  of  the  premium  in  fuch  like  cafes, 
but  they  cduld  not  fay  what  part.  The  court  rejeded  this  as  a 
ufage  for  uncertainty ;  but  they  argued  from  it,  that  there  being 
fuch  a  ctiftomi  plainly  (hewed  the  general  fenfe  of  merchantSi  as 
to  the  propriety  of  returning  a  part  of  the  premium  in  fudi 
cafes :  and  there  can  be  no  doubt  'of  the  reafebablenefs  of  the 
thing.  There  has  been  an  tnftance  put  of  a  policy  where  the 
meafure  is  by  time,  which  ftrems  to  me  to  be  very  ftrongi  and 
appoGte  to  the  prefent  cafe ',  and  that  is  an  infurance  upon  a 
man's  life  for  twelre  months.  There  can  be  no  doubt  but  the 
rifle  there  is  conftituted  by  the  meafure  of  time,  aud  depends  en^ 
tirely  upon  it ;  for  che  underwriter  would  demand  double  tHc 
premium  for  two  years,  that  he  would  take  to  infure  the  fame 
life  for  one  year  only:  in  fuch  policies  there  is  a  general  except 
tion  againft  fuicide.  If  the  perfon  puts  an  end  to  his  own  life 
the  next  day,  or  a'tnonth  after,  or  at  any  other  period  within 
the  twelve  months,  there  never  was  an  idea  in  any  man's  bread, 
that  part  of  the  premium  (bould  be  returned.  A  cafe  of  general 
praAice  was  put  by  M.t^  Dunning^  where  the  words  of  the  policy 
are,  <<  At  and  from,  provided  the  (hip  (hall  fail  on  or  before  the 
firft  oi  Augufi:*^  and  Mr.  TF^/Z^i^/ conliders  in  that  cafe,  that  the 
whole  policy  would  depend  upon  the  (hip  failing  before  the 
ftated  day.  I  do  not  think  fo.  On  the  contrary,  I  think  with 
Mr.  Dunningl^  that  cannot  be.  A  lofs  in  port  befire  the  day  ap- 
pointed for  the  (hip's  departuie,  can  never  be  coupled  with  a 
contingency  after  the  day  :  but  if  a  queftion  were  to  arife  about 
it,  as  at  prefent  advifed,  I  (hould  incline  to  be  of  opinion,  that 
it  would  fall  within  the  reafoning  of  the  determination  of  Steven* 
fin  V.  Snow :  and  that  ihere  were  two  parts,  or  contradls  of  in« 
furanee  with  diftin^  conditions*  The  firft  is,  I  infure  the  (hip 
in  port,  provided  (he  is  loft  in  port,  befbre  the  i  ft  of  Auguji : 
and  2dly,  if  (he  be  not  loft  in  port,  I  infure  her  then  during  her 
voyage,  from  the  ift  of  Auguft  till  (he  reaches  the  port  fpecified 
in  the  policy  The  lofs  in  port  muft-  happen,  before  the  yifk 
upon  the  voyage  could  commence  :  and  vice  verfa  :  the  rifle  in 
port  muft  ceafe  the  moment  the  ri(k  "upon  the  voyage  began* 
Let  us  fee  then,  what  the  agreement  of  the  parties  is  in  the  pre^ 
fentcafe.  They  might  have  infured  from  two  months  to  two 
jnontha,  or  in  any  lefs  or  greater  proportion,  if  they  had  thought 

F  F  proper 
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CHAP,  f  raptr  fo  to  do :  but  thcfaAist  ibzt  ibtjh^i^  ms4c  w  dh^ 
J  ,  rfiimfataUi  but  the  contrail  entered  inla  is  ooc  eptiie  con- 
m€t  from  the  I9fth  oi  At^uft  1776,  to  the  ijithof  Aq^/i  1777$ 
iK^hicb  it  the  fame  %%  if  it  had  been  exprefaly  faid  Ivy  ibe  infuved, 
**  If  you  the  underwriter  will  infure  me  for  twelve  monthi»  I 
**  will  gi?e  you  an  entire  fom  %  but  I  will  not  have  any  fRKV* 
*'  tionmenc.'*  The  ihip  (ails,  and  the  underwrite?  runs  the  riik 
for  t'u^  months*  No  part  of  the  premium  then  (ball  be  returned. 
I  canqot  fay»  if  there  had  been  a  recapture  before  the  expiiwon 
of  the  twelve  months^  that  the  policy  would  not  have  revived-" 

Mr«  Jttfttce  jlfion.'^*^  This  cafe  depends  upon  the  words  of 
Che  policy :  and  I  am  of  opinion,  it  if  one  entire  contraft  at  a 
certain  grofs  fum  of  9/.  per  cent,  for  a  certain  period  of  timet 
viz*  twelve  months ;  and  that  no  divifion  is  to  be  imfriied.  The 
determination  in  Stevenfin  v*  Snow  went  exprefsly  up<m  thia 
confiderationi  that  there  were  two  iijltn^  voyages ^  and  no  con* 
fideration  received  by  the  infared  for  the  premium  upon  the 
fecond  voyage  :  and  there  certainly  was  not  $  for  there  never  was 
any  point  of  time,  when  any  riik  was  run  from  Portfwimith,  hi 
Vi4#  ante,  ^^^^^  y^  Ifuttj  the  loffcs  infufcd  againft  were  diftind,  and  nn« 
.  connefied  with  each  other^  ift*  ^A  lofsof  the  (hqp  in  port^  if 
any  fliould  happen  there*  adly,  A  lofs  in  the  palEige  home, 
provided  flie  failed  on  a  certain  day.  The  riik  in  Ibme  policies 
may  be  diftind  and  divifible  in  its  nature*  In  the  caie  of  an 
'  infurance  on  a  life,  the  fum  is  entire,  and  tine  is  aitire  for  the 
whole  yean  So  m  this  cafe  I  think  the  contrail  is  one  entire 
contrail :  and  therefore  that  there  ought  to  be  no  return  of  pre- 


mium/' 


/ 
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Mr.  Jttftice  JFH/ei  and  Mr.  Judice  AJhhurft  were  of  the  fame 
opinion* 

^   Fer  Curitan.   'Let  a  nonfuit  be  entered* 

In  a  fubiequent  cafe,  the  Court  of  King's  Bench  adopted  the 
fame  rule  of  deciiion,  where  the  ihip  was  infured  for  12  months, 
and  the  riik  ceafed  at  the  end  of  two*  A  diftindion  was  at- 
tempted  to  be  made>  becaufe  in  this  cafe,  the  whole  premium 
1 8/*  was  acknowledged  to  be  received  from  the  infured  of  Ae 
rate  of  i^JbUHngsper  month :  and  this,  it  was  iniiftedi  evidently. 

ibcwed 
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Btewcd  the  parties  Intended  the  rilk  to  continue  only  from  month  chap. 
to  month.    This  objcdlion  was,  however,  ovcr-ruled ;  the  Court  .   ^^  ^ 
being  of  opinion,  that  the  cafe  laft  reported  decided  this ;  and 
tiiat  the  1 5/.  per  month  was  only  a  mode  of  computing  the  grofs 
fum.    The  cafe  was  in  fubftance  as  follows : 

It  was  an  a£iion  tried  before  Lord  Loughborsugh^  at  the  aHizes  LomM  ?• 
for  the  county  of  Nortbumberlatid,  in  which  the  plaintiff  declared,  ^*Saiiil 
— That  the  defendant,  in  confideration  that  the  plaintifl^at  his  $85. 
requeft  had  underwritten  feveral  policies  of  infur^ce  as  to  cer*  ^ 

tain  fiims  of  money  therein  fubfcribed  againft  his  name,  on  the  x  * 

Ihips,  merchandi2e8,  and  other  things  therein  refpeAively  fpe« 
cified,  'without  receiving  the  full  premiums  therein  mentioned, 
undertook- and  promifed  to  pay  the  plaintiff  fo  much  money,  as  . 
the  premiums  therein  mentioned  to  be  paid  to  him  amounted  to> 
with  an  averment  that  they  amounted  to  40/.  There  was  an* 
other  count  for  40/.  for  money  had  aild  received  by  the  defend- 
ant to  the  plaintiff's  ufe*  The  defendant  pleaded  non  affumpGt 
as  to  all  except  the  fum  of  3/.  upon  which  plea  iffue  was  joined  ; 
and  as  to  the  3/.  he  pleaded  a  tender,  and  paid  that  fum. into 
court.  Upon  the  plea  of  tender,  iiTue  was  alfo  joined.  Th^ 
jury  found  a  verdi£i  for  the  defendant  upon  the  tender,  and  for 
the  plaintiff  upon  the  other  iffue,  for  the  fum  of  15/.  fubje£l  to 
Jthe  opinion  of  the  Court,  whether  he  was  entitled  to  recover 
that  fum  of  15/.  or  the  fum  of  3/.  only,  upon  a  cafe,  which 
dated,  in  effed,  as  follows :  The  plaintiff  had  underwritten 
20o/.  on  a  policy  effe3ed  at  Newca/lU  (which  was  fet  forth  ' 
verbatim  in  the  cafe),  whereby  the  (hip  the  Chollerford  was 
infured,  againft  capture  by  the  enemy  for  twelve  months^  in 
the  coafting  trade  between  if//*  and  the  IJle  of  Wight ;  begin- 
xiing  the  13th  of  March  1779,  and  ending  the  13th  of  the  fame 
snomb,  1780.  In  tliebody  of  the  policy  it  was  dated,  "That 
*<  the  afiurers  confeffed  themfclves  paid  the  confideration  due 
«*  unto  them  by  the  affured,  at  hnd  after  the  rate  of  1 5/.  per  cent, 
<<  per  month.  At  the  bottom,  oppoGte  to  the  plaintiff's  fubfcrip* 
«*  tion,  was  written,  premium  received  16th  of  March  1779^'' 
and  on  the  back  was  indorfed,  *<  Newcaftle^  15th  6f  March  1779 
«<  Mr.  John  Gaul  Tomlinfon^  on  his  fliip  the  Chollerford^  himfelf 
<*  mailer,  y^r  tvtelve  months^  in  the  coafting  trade,  atandbe« 
<«  tween  Leitb  and  the  Ifle  of  Wight ^  beginning  the  13th  of 
f^  Mto'cb  17791  amd  ending  the  nth  oi  March  i7So«    Ene- 
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c  H  A  p.  cf  my  only.  At  iss.per  cent,  per  mmth^  iSl/*  The  pfcmlutt 
was  not  paid,  though'exprcJed  in  the  policy  to  have  been  paid^ 
it  being  the  ufage  in  Newcaflie  not  to  pay  the  preminm  at  (he 
time  of  making  the  infurance ;  but  at  various  tiRies  after  the  po- 
licies are  effed^ed,  and  fometimes,  not  till  twelve  months  after. 
The  fliip  was  loft  in  a  ftorm,  witliin  the  firft  two  of  the  twelve 
months  for  which  the  infurance  was  made,  and  the  defendant 
tendered  to  the  plaintiff  3/.  as  the  premium  for  two  months 
The  cafe  then  ftates  contradidory  evidence  given  by  witnefles  on 
both  fideS)  \is  to  what  had  been  done  at  Nevfcafile  in  (imilar 
cafes ;  but  which  I  forbear  to  fct  down  1  becaufe  the  Court  of 
King's  Bench  was  afterwards  of  opinion^  that  it  ought  not  to 
have  been  received. 

After  the  counfel  for  the  defendant  had  been  heard,  the  plain- 
tiff^s  counfel  was  prevented  by  the  Court  from  proceeding. 

Lord  Mansfield. — ^*  This  is  a  mere  queftion  of  conftruQion, 
on  the  face  of  the  inftniment,  and  therefore  parol  evidence 
ihottld  not  have  been  admitted  to  explain  it.  It  an  infurance 
for  twelve  months,  for  one  grofs  fum  of  1 8/.  They  have  cal- 
culated this  fum  to  be  at  the  rate  of  i^s.per  month.  But  what 
was  CO  be  paid  down  ?  Not  15/.  for  the  firft  month,  and  fo  from 
»month  to  month  ;  but  18/.  at  once.  Two  cafes  have  been  men* 
tioned*  Steven/on  v.  Snow  was  decided  on  the  ground  of  there 
being  two  voyages.  Tyrie  v.  Fletcher  is  direftly  in  point  againft 
the  defendant.  There  are  two  principles  in  thefe  cafes;  ift,If 
the  riik  has  never  begun,  the  whole  premium  is  to  be  returned, 
becaufe  there  was  no  confideratidh :  2d,  When  the  rifk  has  be- 
gun, there  (hall  never  be  a  return,  although  the  fbip  (hoald  be 
taken  in  24  hours." 


y 


Mr.  Juftic^  AJhhurft.^^**  The  15/.  per  month  is  only  a  mode 
of  computing  the  grofs  fum.** 

Mr.  Juftice  WiUeSf  and  Mr.  Juftice  Buller  concurring  in  opi- 
nion, thepofiea  was  delivered  to  the  plaintiff. 

The  two  loit  cafes  were  infurances  upon  time  ;  but  from  the 
principles  laid  down  in  them,  and  ip  the  former  cafe  of  Steven/en 
V.  SnoWf  it  feem's  perfedily  char,  that  when  the  contrail  is  en« 
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tw,  whether  It  be  for  a  fpecifiod  time,  or  for  a  voyage,  there  CHAP. 
ihall  be  no  apportionment  or  return,  if  the  rifle  has  once  com.  ^^^ 
xij^eaccd.  And  therefore  where  thep  emium  is  entire  in  a  policy 
on  a  voyage,  where  there  is  no  contingency  at  any  period,  ouc 
or  home,  upon  the  happening  or  not  happening  of  which  the 
rifk  is  to  end,  nor  any  ufage  cftabli(hed  upon  fuch  voyages  ^ 
although  there  be  feveral  di(lin£l  ports,  at  which  the  (hip  is  to 
flop,  yet  the  voyage  is  one^  and  no  part  of  the  preociium  (ball  be 
recoverable. 


Doiig.7Si. 


A  rule  had  bfeen  obtained  to  (hew  caufe  why  there  (hould  not  Berm-n  r. 
be  a  new  trial  in  a  cafe,  which  had  copie  on  before  Lord  Manf-  ^o<x**>f'<*«', 
Jield  at  Guildhall,  when  .the  jury  found  a  verdi£l  for  the  defend- 
aat#  Tbe  cafe  was^his;  It  was  an  adion  on  a  policy  of  infur« 
aiicc,  on  the  French  (hip  Le  Parole,  and  her  cargo,  and  the 
vjoyage  was  defcribed  in  the  policy  in  the  following  words :  *<  At 
*«  and  from  Jtiorifieur  fo  the  coaft  of  Angola^  during  her  Jiay  and 
*f  trade  there,  at  andjrom  theme  to  her  port  *or  portj  of  difcharge  in 
**  5/.  Domingo,  and  at  and  from  St.  Domingo  ba^k  to  HonfleurJ* 
The  claufe  refpe^ing  the  premium  waa  as  folJows :  « Slaves 
f<  valued   at   800  livres  Tourtiois  per  head;  the  (hip  at   145c/, 

V  ftcrling  >  other  goods,  Sipc.  as  intereli  may  appear  ;  at  a  pre- 

V  mium  of  i\  per  te/it*^  The  (hip  failed  to  Angola^  and  from 
thence,  after  (laying  fome  time  there,  to  thc^  We/i  Indies.  On 
her  way  to  Angola,  (he  put  lu  at  Cayenne,  on  the  coad  of  Ame^ 
rica,  and  from  Cayenne  went  to  Martinico^  confc(red]y  out  of  the 
way  to  £/.  Domingo.  In  this  caufe,  the  firft  queftion  was  a  quef- 
tion  of  h&,  not  material  to  our  prefent  enquiry,  viz.  W|iether 
the  coujfe  taken  was  a  deviation,  or  not,  from  the  voyage  in- 
fured  ?  After  all  the  evidence  had  been  heard,  the  jury  thought 
it  was,  and  accordingly  found  a  vcrdift  for  the  defendant.  Up* 
on  their  declaring  this  opinion,  the  counfel  for  the  plaintiff  in- 
lifted,  that  as  there  was  a  count  in  the  declaration  for  money 
bad  and  received,  the  voyage  infured  ought  to  be  confidered  as 
compofed  of  three  difttnd  parts  or  voyages }  namely,  from  Hon^ 

Jleur  to  Angola ;  adly,  from  Angola  to  &,  Domingo ;  and  3dly» 
from  St.  Domingo  to  Honfleur  g  and  that,  as  the  voyage  from 
S/.  Domingo  to  Honfleur  had  never  commenced,  the  premium 
ought  to  be  apportione4»  and  a  return  made  of  th4t  part  which 
was  paid  to  infure  the  rifle  from  St.  f)omingo  to  Honfleur.  JuOr4 
il(MifsfieldtQo\i  the  opinion  of  the  jury  upon  th^t  point  alfo  ;  and 

^  '  3    .  thc| 
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CHAP,  thej  were  clear  there  ought  to  be  no  return.  '  Next  day,  how. 
erer,  his  Lordfliip  faid,  he  had  turned  that  queftion  in  htimiodt. 
and  that  he  enteitained  fome  doubts  upon  it,  and  as  it  was  a 
queftion  of  law,  4e(ired  Mr.  Lie  to  move  for  a  new  trial  on  tbat 
ground.  It  Was,  however,  afterwards  moved  on  both  gnnuidi ; 
namely,  on  the  queftion  of  fad,  whether  the  deviation  was  wil* 
ful :  and  adly,  On  the  queftion  of  law^  whether,  fuppofing  it 
wilful,  there  ought  to  be  9  return  of  premium.^-^Thefe  qucftioni 
were  fully  difcufled  by  three  advocates  on  each  fide  1  and  tiie 
Court  alfo  took  time  to  deliberate  upon  them :  after^which  the 
Lord  Chief  Ju^e  delivered  the  unanimous  opintoo  of  the 
whole  court. 

liOrd  Mansfiildy  after  ftating  that,  upon  the  queftion  of  faft, 
they  were  perfe^ily  fatisfied  with  the  verdicl  of  the  jury,  pro« 
<)eeded  thus :  *<  If,  however,  the  plaintiff  (hould  fucceed  on  the 
fecond  point,  the  determination  would  virtually  allow  him  a  sew 
trialon  the  whole  of  the  caufe,  becaufe  no  fpeciat  cafe  was  re- 
ferved.    But,  on  the  fulleft  confideration,  and  after  looUng  into 
all  the  cafes  (though  my  opinion  has  fiuQuated),  we  are  now 
all  clearly  of  opinion,  that  there  ought  not  to  be  any  return. 
The  queftion  depends  upon  this :  Whether  the  policy  contuns 
one  entire  riik  on  one  voyage,  or  whether  it  is  to  be  f||}it  into 
fix  diflerent  rifles  ;  for,  by  fpKtting  the  words,  and  uktng  <*  at" 
and  ^(/rom**  feparately,  it  will  makCifix,  viz*  ift.  At  Honfleur; 
2d,  From  Honjleur  to  Angola  ;  jd,  At  Angola^  &c.  The  principles 
are' clear.    Where  the  rifk  has  never  begun,  (here  muft  be  a 
return  of  premium  ;  and  if  the  voyages,  in  this  cafe,  arc  diftind, 
the  rilk  from  St.    Domingo  to  Honjleur  never  began.     On  the 
other  hand,  if  the  rifk  has  once  begun,  you  cannot  fever  it,  an' 
apportion  the  premium.     In  an  infurance  upon  a  life,  with  the 
common  exceptions  of  fuicide,  and  the  hands  of  juftice,  if  the 
party  commit  fuicide,   gr  is  executed  in  twenty-four  boats, 
there  (ball  be  no  return.     The  cafe  is  the  fame  if  a  voyage  in« 
(ured  is  once  begun.    Is  this  one  entire  rifle  I    The  infured  and 
infurers  confider  the  premium  as  an  entire  fum  for  the  whole, 
without  divifion :  it  is  cftimated  on  the  whole  at  11/.  ptr  ctnl* 
And,  which  is  extremely  material,  there  is  no  where  any  con« 
ttngency,  at  any  period,  out  or  home,  mentioned  in  the  pc^cy, 
which  happening  or  not  happening,  it  to  put  an  end  to  the  in« 
furance*    The  argument  muft  be^  thatj  if  the  (hip  had  been 
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taken  between  HimJUurzuii  Angda^  there  mnft  have  been  a  re-  ^  "^  **• 

turn.  Bjr  an  implied  warranty,  ererjr  (hip  mull  be  fea-i^orthy 
when  fhefitft  Tails  on  the  voyage  infured,  but  (he  need  not  con- 
tinue fo  throughout  the  voyage ;  fo  that,  if  this  is  one  entire 
voyage,  i  f  the  ihip  was  fea-worthy  when  (he  left  Hwfleufy  the  ^ 
underwriters  would  have  been  liable,  though  flie  had  not  been 
ib  at  Angola^  &c. ;  but  according  to  the  conftrudion  contended 
for  on  behalf  of  the  plaintiff,  (lie  muft  have  been  fea-worthy,  ^^  w«^ 
not  only  at  her  departure  from  Honfleur^  but  alfo  when  ihe  failed 
from  Angola^  and  when  (he  failed  from  St.  Domingo.  The  icafes 
of  Steven/on  v.  Snow  and  Bond  v.  Nutt^  were  quite  different  from  ' 
this.  They  depended  upon  this,  that  there  was  a  contingency 
fp6nfied  in  the  policy,  upon  the  not  happening  of  which  the 
infnrance  would  ^eafe*  In  Sttmnjon  v.  ^notu,  it  depended  on 
the  contingency  of  the  (hip  falling  with  convoy  from  Portftnouib^ 
whether  there  (hould  be  an  infurance  from  that  place.  Thii 
necefiartiy  divided  the  rifle,  and  made  two  voyages.  In  Bond  v. 
Nutti  it  was  held,  that  there  were  twoi  rifles,  upon  the  fame 
principle.  <<  At  JamaicJ^  was  one ;  the  other,  viz.  the  riik 
*^  from  Jamcica^^  depended  on  the  contingency  of  the  (hip  hav* 
ing  failed  on  w  befre  the  fir  ft  of  Augufi :  that  was  a  condition 
precedent  to  the  infurance  on  the  voyage  from  Jamaica  to  Im^ 
doH.  The  two  cafes  of  TyrieY.  Fhtcher^  and  Lorraine  v.  Tbom» 
Bnfotti  are  very  flrong,  for,  if  you  could  apportion  the  premium 
in  any  cafe,  it  would  be  in  infurances  upon  time.  Therefore,  on 
very  full  confideration,  we  think  this  one  entire  riik,  one 
▼oyagCf  and  that  there  can  be  no  return  of  premium/'  The 
tule  Was  difcharged. 

Accordingly  in  another  adion  for  return  of  premium,  tried  m-«tt. 
before  Mr.  ^ftice  JTi/.W,  on  the  northern  circuit,  where  aver-  f****?;^ 
A\€t  had  been  given  for  the  plaintiff,  upon  a  motion  to  tti  a(ide  24  Cco.llU 
Che  verdi£l,  and  to  enter  a  non*fuit,  a  deei(ion,  (imilar  to  that  of 
Sermon  v.  Woodhridge  was  made.     The  infurance  was  <<  At  and 
•*  from  Jartiaica  to  Livetpool^  warranted  to  fail  ^n  ir  before  tbefirfi 
<<  rfAugufif  premium  twenty  guineas  per  cent,  to  return  eighty  ifjbe 
«  faikd  viib  convoy:'    The  (hip  did  not  fail  till  Sepumber  and 
was  loft.    The  jury  apportioned  the  premiu^i  and  gave  the 
plaintiff  a  verdiA  for  eight  guineas,  the  defendant  having  paid 
eight  for  the  convoy  into  court,  which  was  allowing  four  for  the 
flfli  run  by  the  defendant  a$  Jamaica.  ^ 

P'  4  Lord 


Si»  OF  RETURN   OF   PREMIUM 

Lord  Mansfield  — <<  It  would  be  endlelt  to  go  into  enquiriei 
about  the  riik  at  Jamaica*  It  appears  on  the  evidence  to  be  dif* 
ferent  on  different  fides  of  the  ifland.  Befides  the  parties  hare 
divided  the  rifk,  with  refpe£l  to  convoy;  fpr  it  is  a  premium  of 
twenty  guineasy  to  return  eighti  if  (he  fail  with  convoy :  but 
there  is  ^w  abfolute  warranty  as  tp  the  failing,  and  nothing  (aid 
of  the  premium/* 

Mr.  }^{lice  Willes  thought  the  premium  (bpuld  be  appor- 
lipned. 

Mr.  Jufttce  AJbhurJi  and  Mr,  Jufticc  5tt/&riagree4  wi^I^rd 
Mansfield^  the  latter  obferving,  that  as  the  parties  have  not  con- 
fidered  it  as  two  rtfks,  nor  eftimated  the  ri^k  at  *jameka^  the 
court  cnnnot  do  it  for  them.  In  all  the  infurances  from  ^a- 
matca^  the  policy  runs  **  at  and  frpm  ,"  and  though  in  many  in- 
ftanccs  the  voyage  has  not  begun,  yet  there  never  wa$  an  ideaof 
the  premium  being  returned,  and  that  no  ufage  was  found  by 
the  jury.  'The  rule  fpr  entering  the  judgment  of  uonfuit  wM 
q;iade  abfolute. 

Vide  rupn»  j  ^^  a ^arc  that  the  deciGpn  in  this  pafc  may  fecro  to  claflj 
inrith  what  fell  frpm  Lord  Mansfield^  in  delivering  his  opinion  in 
|he  cafe  of  TyU  v.  Fletcher  /  in  which  he  pu\  a  fuppofed  cafe  of 
fti  infurance  *<  at  and  from,  provided  the  Oiip  (ball  fail  on  or  be- 
fore the  Qrft  of  Augufi^  In  fuch  a  cafe,  his  Lord(hip  obferyed, 
as  then  advifed^  he  ihould  incliijie  to  think  it  a.  divifible  riik.  la 
this  place,  it  would  be  fufHcient  to  obferve,  in'  anfwer  to  fucbaq 
obje£tion,  that  the  opinion  then  delivered  by  Lord  Mansfieli 
was  a  mere  Mter  di5lum  upon  a  point,  arifingonly  in  the  courfe 
of  argument ;  in  which  cafe  the  greateft  abilities  are  liable  to 
miftake.  But  his  Lord(hip  delivered  that  opinion,  with  a  wife 
and  prudent  refervation,  that,  as  at  prefent  advi/ed^  he  thought  fo 
and  fo :  and  it  reflefis  no  difcredit  upon  any  man,  however  re- 
nowned for  knowledge,  to  alter  an  opinion,  upon  mature  delibe- 
ration. There  is,  however,  one  very  obvious  diftindlion,  upon 
which  the  Court  relied  much,  between  Meyer  v.  Gregfon^  and  the 
cafe  put  in  7)r/>  v.  fletcber:  for  in  the  latter,  the  infured  has 
ufed  a  mod  fignificant  word  [provided)  to  mark  the  difierence 
•between  the  two  parts  of  the  rifle;  at  and from^  prmdeifit^ 
Jail^  (5*(r/'   la  the  former^ibe  infured  has  expreCsIy  provided  for 

a  return 
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Z  xfiturn  of  premium,  in  cafe  the  Ihip  falls  with  convoy;  Why  P  H  a'p. 
did  he  not  ufe  the  fame  precautiotii  left  (he  (hould  not  fail  by  the 
day  limited  ?  Having  done  it  in  the  one  cafe,  it  is  to  be  prefumed 
he  did  not  mean  to  do  it,  or  that  the  infurer  would  not  confeut 
that  it  (hould  be  done,  in  the  other :  and  as  the^arties  had  not 
<}iyided  the  riilc  themfclves,  the  court  could  not  do  it  for  them. 

In  another  cafe  upon  an  infurance  "  at  and  from  any  port  or  ^^j^^J,   . 
^'  ports  in  Jamaica  to  London,  following  and  commencing  on  B.  R.  B^fU 
**  her  firft  arrival  there,  warranted  to  f iil  with  convoy  from  the  *^    ^ 
*^  place  of  rendezvous  to  Great  Britain"  the  fame  queftions 
were   again  agitated.      But    as  the  counfel  differed  upon  the 
evidence  given  at  the  trial,  the  main  queflion  was  not  fully  dif- 
cuffed  by  the  court,  but  was  fent  back  to  a  new  trial. 

The  laft  cafe  upon  this  fubjefl  was  alfo  an  a£lion  for  a  return  I'<»8  ▼• 
of  the  premium.  The  policy  was  *<  at  and  ixomjammca  to  Lon^  £,«  yttm\ 
don,  warranted  to  depart  with  convoy  for  the  voyage,  and  to  fail  •S  O**-  ***• 
on  or  before  the  id  oi  Augufl,  upon  goodb  on  board   a  (hip. 
called  the  Jamaica,  at  a  premium  of  1 2.  guineas  ^r  cent.**    The 
{hip  failed  from  Jamaica  to  London  on  the  31ft  of  July  1782, 
^ut  without   any  convoy  for  the  voyage.     At  the  trial  before   , 
I^ord  Mamfield,  the  jury  found  a  verdifl  for  the  plaintiff',  fubje£l 
Xp  the  opinion  of  the  court  upon  a  cafe,  ftating  the  fa£ts  already 
psentioned.     In  addition  to  which,  they  exprefsly  find,  that  it  is 
f'  the  conftant  and  invariable  ufage  in  an  infurance,  at  and  from 
*^  Jamaica  to  London,  warranted  to  depart  with  convoy,  or  to 
<<  fail  on  or  before  the  ift  of  Augu/t,  when  the  (hip  does  not 
*<  depart  with  convoy,  or  fails  after  the  ift  of  Augufi,  to  return 
f<  the  premium,  deducing  one  haXi per  cent. 
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X^ord  Mansfield. — <<  An  infurance  being  on  goods  warranted 
to  depart  with  convoy,  the  (hip  fails  without  convoy ;  and  an 
aclion  is  brought  to  recover  the  premium.  The  law  is  clear^ 
thajt  if  the  ridlf  be  commenced,  there  (hall  be  no  return.  Hence 
^eftions  arife  of  diftin£l  riiks  infured  by  one  policy  or  inftru- 
ment.  My  opinion  has  been  to  divide  the  ri(k8.  I  am  aware 
that  there  are  great  difficulties  in  the  way  of  apportionments, 
and  therefore  the  court  has  fometimes  leaned  againft  them.  But 
where  an  exprefs  ufage  is  found  by  the  jury^  the  difficulty  ia  V*J  ^f^ 
(ured.    They  offered  to  prove  the  fame  ufage  aa  to  die  H^e/i 

3  '  India 
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^  H  A  P.  India  in  general ;  but  T  ftopt  them,  and  confined  the  etid^nce 
^    ^^^*  ^  to  J^Ouuca!' 

Mr.  Juftice  TTilles,  and  Mr.  JoiUce  AJhhurfi^  concurred  with 
his  Lordihip. 

Mr.  Juftice  Btf&r.~"  The  Courtfel  for  the  defendant  did 
right  in  his  argument  to  make  the  chief  queftion,  Whether  parol 
evidence  of  this  ufage  ought  to  have  been  received  ?  In  mer- 
cantile cafes  from  Lord  Hol{%  time,  and  in  policies  of  infurailce 
in  particular,  a  great  latitude  of  con(lru£iion  as  to  ufage  has 
been  admitted.  By  ufage,  places  come  within  the  policy,  which 
are  not  eiprefled  in  words  ;  ufage  ezptaint  and  even  controuls 
the  policy.  The  ufage  here  found  by  the  jury  is  univerfal:  and 
though  in  fome  cafes  one  half  ^^r  cent*  may  be  a  fmall  premium 
for  the  rilk  at  $  yet  the  underwriters  are  aware  that  it  is  fo.  In 
JMfyers.  Gregfon,  no  ufage  ^as  found.  BcGdes  in  cafes  of  this 
kind,  where  every  thing  is  left  to  the  whim  and  caprice  of  a  jury, 
I  lean  much  tgainft  them.  Here  a  general  anA  certain  ufage  is 
found ;  and  no  inconvenience  can  refult  from  it.''  The  pofiii 
was  delivered  to  the  plaintifil 

.  From  the  teix)r  of  all  thefo^fes  it  (hould  feem,  as  Lord 
Mansfield  faid  in  the  cafe  of  Long  v.  ASen,  that  fo  many  dtfficol- 
ties  occur  m  apportioning  the  premium,  that  the  courts  are  ofteo 
obliged  to  decide  againft  it,  unlefs  th^re  be  fome  ufage  vfpon  the 
fnbjed.  Even  in  the  cafe  of  Stevenfin  r.  Snow^  the  jury  fdmid 
that  it  bad  been  ufual  io  divide  the  ri(k ;  and  althoQglt  the 
court  rejeQed  the  ufage  for  unceruinty,  becaufe  it  did  oot  af- 
oertain  what  proportion  of  the  premium  (hould  be  retuTDcd  *, 
yet  they  exprefsly  fayj  that  it  ferves  to  fliew  what  the  idea  cf  the 
mercantile  world  is  upon  the  fubjed.  If,  indeed,  we  look  back 
to  all  the  cafes  reported  in  this  chapter,  we  never  find  an  appor- 
tionment take  place,  ei^cept  in  Stevenfitt  v.  imw^  4nd  Lant 
V.  Alhn^  oo  account  of  the  difficulty,  untefs  there  be  fome  ufagei 
as  in  thofe  cafe$,  (O  guide  and  direct  the  judgment  of  the  coott : 
and  of  lite  years  one  has  known  no  inllancc  of  an  appoitioiH 
ment  occur. 

vid«  wtf ,  Before  thia  cha^<r  k  Cbncliided,  k  wiH  be  pfoper  to  obferre* 
that  in  die  cafe  oiB^^.  Nuti^  which  was  fo  Often  mentien^<I 
sft  the  argument  of  the  cafes  upon  apportionmeiHi  die  qiieftioii' 
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ntwet  arofe.    In  that  cafe,  the  two  material  queftiona  were,  zgO  H  A  ?* 

may  be  feen  by  a  reference  to  it  in  the  two  preceding  chapters  of 

this  workf  whether  the  (hip  had  complied  with  a  warranty  of 

failing  by  a  particular  day :  and  whether  in  going  to  Ae  place 

of  rendezvoas  for  convoy,  (he  was  guilty  of  a  wilful  deviation* 

It  was  proper  to  mention  this,  to  prevent  mifconftruAion  ;  and 

it  was  alfo  taken  notice  of  by  Mr.  Juftice  BulUr^  in  the  cafe  of 


f    * 
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CHAPTER  THE  TWENTIETH. 

Of  the  Proceedings  upon  Policies  of  Infurance* 


IN  the  prefcnt  chapter,  it  is  intended  to  point  out  in  whn 
manner,  and  by  what  form  of  legal  proceeding,  a  man,  who 
has  infured  property,  and  has  fuftained  a  lofs,  is  to  recover  againft 
viictbein-  t^g  underwriters  upon  the  policy.  We  have  formerly  fccn, 
that  the  Court  of  Policies  of  Infurance  fell  into  difufe,  and  the 
reafons  why  it  did  fo  :  fince  which  period  all  quelUons  of  this 
nature  have  been  decided  by  the  ufual  mode  of  trial,  known 
to  the  laws  and  conftitution  of  this  country,  namely,  the  trial 
by  jury  in  the  courts  of  common  law.  Cafes  of  this  nature  are 
not  the  fubje£l  of  enquiry  even  in  a  court  of  Equity,  becaufc  the 
demand  is  plainly  a  demand  at  law ;  and  the  lofs  and  damage 
fudained  are  as  much  the  obje£t  of  proof  by  witnedcs,  as  any 
other  fpecies  of  damage  whatever.  This  was  decided  by  a  def 
cree  of  Lord  Chancellor  Kiftg^  whbfe  opinion  was  afterwards  coo- 
firmed  by  the  Houfe  oi  Lords.    , 

and  cih*eri  '"  ^^^  Y^*^  *  7  ^o,  fomc  merchants  at  ^  O^end  fet  up  a  trade  to 
V.  the  Go-  the  Eq/l  Indies  /  and  amongft-  others,  one  James  Maekamp 
Cimpanyof  equipped  a  fliip,  palled  the  Flandria^  for  a  voyage  to  Ctina^ 
IMC  Lcmdon   therein  feveral  perfons  were    concerned.     MaeUamp  had  the 

Aifuunce,  ,  *  r         i 

3  bro»B*s  care  and  direfiion  of  the  {hip,  and  gave  receipts  to  the  feveral 
F«  I.  Cafrs,  pejfons  concerned,  for  the  monies  they  paid,  promifing  to  be 
accountable  to  them  for  their  refped^ive  proportions  of  the  net 
profit  of  the  voyage.  Thefe  tranfadions  being  carried  on  moIUf 
at  Oflind  or  Jntnverpy  the  feveral  perfons,  wh«  bad  a  m^nd  to^be 
concerned  in  the  uncieruking,  gave  diredions  to  their  corref- 
pondents  at  thofe  places,  to  pay  Matlcamp  what  fudis  they 
thought  fit,  and  to  take  his  receipts  for  the  fame.  The  Appel- 
lants gave  direQtoils  to  one  Conninck  to  pay  feveral  large  fums  to 
Maelcampf  on  account  of  the  faid  undertaking  i  and  accordingly 
Conninct^  paid  him  divers  fiims^  amounting  to  3  5,000  guilders, 

and  took  diftia^  receipts  for  the  fame,  according  to  the  propor- 
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tion  for  which  the  appellants  were  concerned  therein:  he  alfo,  CHAP, 
by  the  order  and  dircdion  of  th^  appellants,  and  for  their  ufe  or 
bcpefit,  agreed  with  the  refpondents  to  infurc  on  the  faid  fliip 
the  Flandria^  50C0/.  and  by  a  policy,  dated  the  26th  day  of 
December  !i']20f  this  infurance  was  eflfe£ied,  at  a  premium  oF 
1 5t/.  per  cent,.     The  (hip  failed  from  OJtendt  in  order  to  proceed 
to  China  :  but  on  her  way  was  feized  at  Bencoolen^  in  the  Eqft 
Indiest  by  (he  governor,  being  an  Engli/b  fettlement,   and   the 
(hip  and  cargo  were  confifcated.     The  appellants,  upon  notice 
of  th'^  event,  applied  to  the  refpondents  for  payment  of  the  5000/. 
infuredy  and  produced  to  them  the  feveral  receipts  for  their  re-' 
fpe£live  interefts  in  the  (hip,  and  afiBdavits  affirming  the  'feveral 
fums  therein  mentioned,  to  have  been  really  and  bona  fide  paid; 
But  the  refpondents  refufing  to  pay,  or  make  aixy  fatisfaflion  to 
the  appellants,  ihe*f  brought  their  bill  in  the  Court  of  Chancery^ 
againft  the  refpondents,  and  the  faid  Conninck^  praying,  that  the 
refpondents  might  be  decreed  to  pay  the  appellants  tkefaidfum  of  ^oooL 
ivitb  interefts  according  to  their  feveral  and  refpe£live  (hares  and* 
proportions  thereof.     To  this  bill,  the  refpondents  ^ut  in  a  de« 
murrer  and  anfwer,  and  to  fuch  part  of  the  bill,  as  fought  to 
compel  them  to  pay  the  appellants  the  5000/.  or  to  make  them 
any  fatisfa£lion  for  any  lofs,  which  had  happened  to  the  ihip  * 
they  demurred  ;  aikl  for  caufe  of  demurrer  (hewed^  that  if  the' 
policy  of  infurance  in  the  bill  mentioned  was  forfeited,  a  proper: 
aSlian  at  law  lay  to  recover  the  money  due  thereupon ;  and  that  the 
appellants,  if  they  were  entitled  to  fuch  relief  as  they  prayed  by 
their  bill,  might  have  their  complete  and  adequate  remedy  by. 
an  zfkioxk  at  law,  where  fuch  matters  were  properly  cognizable, 
and  where  the  appellants  ought  to  prove  their  hitered  in,  and  the; 
lofs  of  the  fl)ip«     The  demurrer  came  on  to  be  argued  before 
Lord  Ollancellor  King^  when  hi^  lordfhip  ordered  it  to  (land  over 
for  two  months  till  Cbnninck's  anfwer  (hould  come  in ;  and  if  the 
appellants  did  not  procure  fuch  anfwer  in  two  months,  the  de- 
murrer was  to  be  allowed,     Conninck  accordingly  put  in  bis  an- 
fwer within  two  months,  and  thereby  admitted,  that  he  made 
the  aifurance  in  his  own  name,  in  truft  and  for  the  benefit  of 
the  appellants  ;  but  faid  he  did  not  cafe  to  permit  the  appellants  ta 
bring  any  aBion  againfi  the  refpondents  in  his  name;  be  being  ad- 
vifed,  that  if  any  fuch  adion  fhould  be  brought  and  they  (hould 
not  prevail  therein,  he  would  be  perfonally  liable  to  pay  all  the 
cofts  and  charges  occafioned  in  confequence  thereof.  In  fupport 

of 


V 


534  OF  THE  PROCEEDINGS   UPON 

c  H  A  p.  of  die  demiirrer  it  was  arged|  that  the  appellants*  demand  wat 
^^*  plabfy  a  demand  at  law,  as  they  had  nothing  to  prove  but  tbeir 
intereftf  and  the  lofs  of  the  (hipi  which  were  fa^  proper  to  be 
tried  by  a  jury.  That  there  was  no  equity  faggefted  by  die  biDi 
bttt  a  pretended  difficulty  to  produce  witnefles :  and  that  tfaeii 
truftee  ref  ufed  to  permit  them  to  bring  an  a&ion  m  his  naiiK : 
Ami  the  formet-obje&ion  might  with  equal  reafon  be  foggefted 
in  almoft  erery  cafe  of  a  policy  of  infuranoe  i  and  the  latter  ap« 
pear^d  manifcftly  to  be  thrown  into  the  blll»  merely  to  chaage 
thejorifdi^Hon,  and  it  was  in  a  great  meafure  falfifiedbythe 
tmftee's  anfwer^  for  he  did,  not  fay  that  he  eter  refvfed,  but  only 
that  i#  did  mi  care  to  permit  his  name  to  be  made  ufi  rf.  If  bills  o( 
dm  kind  were  encouraged,  it  would  be  eafy  to  bring  all  forts  of 
property  to  be  tried  in  a  court  of  Equity. 

Upon  thefe  ^  reafons,  Lord  King  allowed  the  demurrer  \  and 
upon  an  appeal  to  the  Houfe  of  Lords,  after  hearing  condel 
iqKMi  it,  it  was  ordered  and  adjudged,  that  the  fame  flioidd  be 
dsfioiiflcd ;  and  the  order  complained  of,  affirmed. 

There  may,  it  ia  true,  be  cafes,  where  an  application  to  a 
court  of  Equity  on  the  part  of  the  infured,  is  ftridly  proper,  and 
will  be  entertained*  For  inftance,  if  the  tmftee  in  a  policf  of 
iftfurance  do  aAually  refufe  his  name  to  the  ee/hn  que  irvfl  in  aa 
1  Atlb  $47.  s^Aion  at  law,  there  may  be  fome  pretence  for  going  into  a  cottit 
a  Aik*i5f.  of  £quity,  as  L(»d  Ilai^duncke\a%  onee  obferved.  Or,  if  firoA 
a  concurrence  of  circumftanees,  the  perfons,  whofe  teftimooy  is 
aequifite  to  the  decifion  of  fome  difputed  fads,  refide  abrosdi 
Ac  Court  of  Chancery  will  grant  a  coramiffion  to  examine  thofe 
witnefles.  But  it  is  not  upon  a  mere  general  truft,  or  the  loofe 
fttggeftbns  of  any  of  thefe  fads,  that  this  extraordinary  intei]i»- 
fition  wilt  take  plaee. 

Thereare  alfo  cafes,  in  which  the  infurers  may  go  into  eqaityi 
atiw!a  uid  to  obtain  injun£iions  to  ftay  the  proceedings  againft  them  at  law: 
Martiii,        Jig  j^  jjjg  jjift  ^jf^  mentioned,  where  the  evidence  of  pcrfimsi 

abroad  is  requifite  for  their  defence;  in  which  fituationi  they 

(hall  have  a  commiffion  to  examine  witnefles  abroad,  and  aa  w 

junQion  to  day  proceedings  at  law  in  the  mean  time^     Another 

ground,  for  an  application  to  a  court  of  Equity,  is  a  fofpcioaot 

^  fraud  on  the  part  of  the  infurcdj  and  of  which  L  fear  the  chapter 
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on  fr^d  produaes  too  many  inftanc<8 :  in  fuch  c^fes  the  court  chap. 
will  compel  the  party  charged  to  make  a  full difclofure  uponoath  ..    -^  *_^ 
of  all  the  circumftances  that  are  within  his  knowledge  \  and  to  Vidtc.  lo. 
deliver  up  all  papers  and  documents,  that  are  at  all  material  to 
the  queftion.    But  except  in  thefe  inftances,  all  iflues  upon  po* 
licies  of  infurance.  mull  be  tried  in  the  courts  of  common  law. 
Even  if  the  parties,  by  a  claufe  in  the  policy,  agre.e  that  in  cafe 
of  a  difpute,  it  Jhall  be  referred  to  arbitration,  that  will  not  be  a 
ftifEcient  bar  to  an  adion  at  law ;  provided  no  reference  has  been 
in  fa£t  made,  nor  is  depending. 

Thus  in  an  afkion  upon  a:  policy  of  infurance  it  appeared,  that  K>li  n 
a  claufe  was  inferted,  that  in  cafe  of  any  Idfs  or  difpute  about  the  i  wiic  129. 
policy,  it  (hould  be  referred  to  arbitration :  and  the  plaintiff  J"  ^oTJ" 
averred    in  his  declanrtion,  that  there  had  been  no  reference*  oock» 
Upon  the  trial  at  Guildhall^  the  point  was  referved  for  the  con-  JI[^{jJ|^J' 
fideratioa  of  the  court,  whether  this  aQton  would  lie  before  a  held  tliAt  • 
reference  had  been  made  ;  and  it  was  held  by  the  whole  court>  «  deed  to  re. 
tliat  if  there  had  been  a  reference  depending,  or  made  and  deter-  ^  ^}  *•*• 
mined,  it  might  have  been  a  bar  -,  but  the^greement  of  the  par-  Aifficieot  ts' 
ties  cannot  ouft  this  court ;  and  as  no  reference  has  been,  nor  ^urttofliir 
any  is  depending,  the  a£lion  is  well  brought,  and  the  plaintiff  *(*^^*^\^ 
mutt  have  judgment.  rifdSSU.** 

Having  thus  feen  in  what  courts  the  j>arty  injured  in  the  con- 
UzGt  of  in&irajdce  is  to  feek  for  redrcfs,  let  us  now  coQ&der,  by 
what  form  of  iaQion  that  redrefs  is  to  be  obtained.  The  zQt  qH 
parliament,  by  which  the  two  Infurance  Companies  were  ere£ked,  ^  ^^'  ^* 
ordered,  diat  they  ihould  have  a  common  feal,  by  affixing  whichi 
9iX  corporate  lx>dies  ratify  and  confirm  their  contrads.  Hence 
a  pcriicy  of  infurance  n^TiAthj  ^Skc  Royal  Exchange  Affurance 
Company,  or  the  London  Affurance  Company,  is  a  contra£b  un- 
der fbal ;  and  if  the  contra^  is  broken,  the  proceedings  againft 
thefe  Companies  muft  be  by  a£tion  of  debt  or  covenant.  From 
tins  circumftance  a  great  inconvenience  arofe;  for  under  the  plea 
of  the  general  iffue  to  an  a^ion  q|  debt  or  covenant^  the  true 
merits  0/  the  cafe  could  feldom  come  in  queftion :  but  in  order 
to  bring  them  forward,  it  became  neceffary  to  plead  fpecially. 
This  was  attended  with  fuch  a  heavy  expence,  fuch  great  delays, 
and  frequent  applications  to  courts  of  equity  for  relief,  that  the 
legiilature  at  laft  intcrpofcd,  and  enaftcd,  «  that  in  all  anions  2^  ",^^'' 

Jcbi    "   "*'* 
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*'  dibi  to  be  fued  or  commenced  againft  either  of  the  laid  Cor/ 
^*  porationsy  upon  any  policies  of  infurance  under  the  comzhon 
'<  feal  of  fuch  corporations,  for  the  affurtng  of  any  (hip  or  Aipl 
*^  goods  or  merchandizes  at  fea,  or  going  to  fea,  it  (hould  and 
<<  might  be  lawful  to  and  for  the  faid  corporations,  in  fuck 
*'  aCtion  or  fuit»  to  plead  ginerally^' that  they  owed  mthing  to  the 
<<  plaintiff  or  plaintiffs  in  fuch  fuit  or  a^ion  ;  and  that  in  all 
**  anions  ofcovenant,  which  (hould  be  fued  or  commenced  againft 
**  either  of  the  faid  corporations  upon  any  fuch  policy  of  aflii' 
*'  ranee  under  the  common  feal  01  fuch  corporation  for  the  aifu. 
'<  ring  of  any  fhip  or  fl)ip!i|  good.s  or  merchandizes,  at  fea  or 
"  going  to  fea,  It  (hould  and  might  be  lawful  for  the  faid  refpec« 
'*  tive  corporations,  in  fuch  ^Qtion  qt  fuit,  to  plead  generallf, 
*<  that  they  had  not  broke  the  coyenanU^  hi  fuch  policy  containeili 
*^  or  any  of  them  s  and  if  thereupon  iffue  (hould  be  joined^  is 
'<  ihould  and  might  be  lawful  for  the  jury,  if  they  (hould  fee 
«  caufe,  upon  tl^e  trial  of  fuch  iffue,  ,to  find  a  verdidl  for  the 
^*  plaintiff  or  plaintiff  in  fuch  fuit  or  adion,  and  to  giTp  fo 
**  much,  or  fuch  part  on}y  of  the  fum  demanded,  if  it  be  an 
<<  aQion  of  debt,  or  fo  much  in  damages,  if  it  be  an  a&ioo  of 
<c  covenant,  as  it  (hould  appear  to  them,  upon  the  eYidence 
<<  given  upon  fuch  trial, .  fuch  plaintiff  or  plaintiffs  ought  ia 
"  juftice  to  have." 

^  III  ^^  ^  fubfcquent  a£l  of  parliament  the  following  claufe  is  in- 
9.  jis.  '  ferted,  <*  that  if  any  adion  or  fuit  (hall  be  commenced,  brought, 
<<  or  profecuted  againd  the  corporation  of  the  Royal  Exchange 
'<  affurance  of  houfes  and  goods  from  fire,  by  any  perfonor 
<<  perfons,  bodies  politick  or  corporate,  for  or  concerning  any 
^  affurance  or  affurances  by  the  faid  recited  charter,  or  hereby 
<^  authorifed  to  be  made,  or  relating  to  the  powers  heieby 
*^  granted,  or  concerning  any  other  matter  or  thing  Jierein  or 
<<  in  the  faid  charter  abpve  recited  contained,  the  faid  corpora- 
'<  tion  ai^d  their  fucceffors  may  in  fuch  zGuon  or  fait  plead  the 
«<  general  iffue,  and  give  the  fpecial  matter  in  evidence." 

The  charter  recited  in  the  ad  is  that,  which  enabled  the  com- 
pany to  make  infurances  for  lives  and  againft  fire  ;  and  therefore 
it  (hou(d  feem  (a  Cmilar  a£l  having  paffed  refpefling  the  London 
Affurance  Company)  that  in  infurances  on  lives, and  infurances. 
againft  fire,  both  thefe  connpanies  may  plead  the  .getieral  iffoe, 
as  they  might  by  virtue  of  the  ftatute  1 1  Geo.  i.  in  cafes  of  ma* 

rine  infurances. 

SiAce 
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Since  the  three  firft  editions  of  this  work  were,  publifliedi  C  H  a  p. 
an  aft  of  parliament  pafled,  enabling  bis  majefty  to  incorporate/      ^^'   ^ 
hj  charter,  a  company  to  be  called,  Tbe  Glob<  Infuranct  Company^   39  Ceo.iix, 
which  charter  (hall  empower  them  to  make  infurances  upon  lives ;  ^^  ^ 
or  on  hottfcsy  warehoufcsj  goods,  (hips,  vefTels,  barges  and  other 
craft,  with  their  cargoes,  in  port,  or  ufed  on  navigable  canals, 
farming  (lock,  and  all  other  property,  againft  lofs  or  damage  by 
fire,  within  Great  Britain  or  Inland^  and  any  other  parts  abroad, 
witUn  his  oiajefty's  dominions  or  not ;  and  for  other  purpofes 
hereafter  to  be  mentioned  in  their  proper  place.  I  only  allude  to 
this  new  corporation  at  prefent,  for  the  purpofe  of  ftating,  that 
by  the  9th  feAion  of  the  zGt  of  incorporation  above  quoted,  th» 
fame  pleas,  and  the  fame  power  to  the  jury  to  aflefs  the  damages 
which  (hall  actually  appear  to  be  due,  are  given,  in  the  cafe  of 
The  Globe  Infurance  Company,  as  were  given  to  the  Royal  £ap« 
iiangi  ^nd  London  Aflurance  Companies  by  the  a£ls  lately  recited. 
Thus  it  ftands  with  te(pe£t  to  the  corporations. 

Wherever  the  contraQ  of  infurance  is  entered  into  with  a  pri- 
vate-underwriter,  it  is  done  by  the  infurer  merely  fubfcribing  hia 
name  to  the  inftrument,  which  is  no  more  than  what  is  called  by 
the  lawyers  a  (imple  contra£l ;  the  remedy  for  a  breach  of  which 
is  by  an  aftion  of  afum^t,  or  an  aftion  upon  the  cafe  founded  ,  Black<). 
upon  the  promife  and  undertaking  of  the  infurer.    There  are,  ^«*«  *57« 
however,  it  is  to  be  obferved,  two  kinds  of  adions  of  ajfumpfit : 
the  one,  what  is  denominated  a  general  indebitatus  ajfumpjit^  in 
which  the  plaintiff  ftates  generally,  that  the  defendant,  being  in^ 
debtedjLO  him  iu  fo  much  mon?y  for  goods  fold,  &c.  or  for  money 
lent  to  the  defendant,  or  for  money  had  and  received  to  the  ufe 
of  the  plaintiff,  in  confideration  thereof,  undertook  and  promifed 
to  pay  the  amount  \  the  other  is  called  a  fpedal  ajfumpjit^  which 
muft  always  be  founded  on  fome  particular  or  fpecial  agreement. 
The  former  can  never  be  ufed   as  the  means  to  recover  upon  % 
policy  of  infurance.     The  only  cafes,  in  which  it  can  be  at  all  ,  ^^|j^ 
ufed  with  refpe£t  to  this  contra£l  are,  where  money  has  been  Skinner, 
paid  by  miftake  to  the  infured  by  the  infurer,  upon  thefuppoG-  *'** 
tion  of  a  lofs,  when  in  fa£l  there  was  none  \  a  rule  which  holds, 
whether  the  money  was  paid  through  the  fraud  or  miflakc  of  the 
receiver  :  or  where  the  infured  wifhes  to  recover  back  the  pre- 
mium which  he  .has  paid  to  the  infurer.      In  thefe  cafes,  the 
proper  mode  is  to  bring  an  aAion  of  indebitatus  sfffismpfiti^t  nxo^ 
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CHAP,  ney  had  tnd  received  to  the  plaintiflF't  ufe:  and  thefefore  ki^ 
^  ^'  ..  inoft  all  adions  upon  policies  of  infuraoce,  it  is  ufttal  after  the 
count  for  the  fpecial  ajfkmfjk^  to  add  one  or  two  genersd  counts  | 
that  if  the  'policy  fliouid  be  fet  aGde»  and  the  contraA  declared 
void,  the  infured  may  at  leaft  be  enabled  to  recovtr  the  pre* 
mittm. 

It  being  thus  evident,  that  the  proper  form  of  aQbn,  in  order 
to  recover  upon  a  policy  of  infurance,  is  a  fpecial  affumjfi^ 
founded  upon  the  exprefs  contra^  of  the  perfon  who  fignsiti 
It  will  follow  as  an  immediate  confcquence,  that  the  firft  thing 
which  is  ncceSary  for  the  plaintiff  to  infert  in  his  declaration,  or 
ftate  of  the  cafe,  will  be  the  policy  itfelf,  becanfe  that  is  the 
fbondatbn  of  the  whole.  He  ihould  alfo  ftate,  that  it  was  figned 
by  the  defendant.  The  next  averment  will  be^  that  in  confider- 
ation  of  the  premium  being  paid,  the  defendant  had  undertaken 
VMeiDtv,  to  indemnify  againft  the  loffes  fpecified  in  the  policy.  We  faw 
' '' '  ,  in  the  firft  chapter  of  this  book,  that  the  premidm  wa&  theepo- 
fideration  upon  which  the  whole  oontraA  refted  \  and  that  by 
the  cuftom,  the  receipt  of  the  premium  was  acknowledged  m  the 
body  of  die  policy.  It  is  then  necefiary  for  the  plaintiff  lo  all^ 
that  goods  and  merchandizes  were  laden  on  board  to  the  amount 
of  the  fum  infured,  and  that  the  plaintiff  was  interefted  therein  | 
or  if  the  infurance  be  upon  the  ihip,  the  infured's  intereft  muft, 
in  the  fame  manner,  be  averred  {a).  The  next  material  averment 
is,  that  the  proptrty  infured  was  loft,  and  by  what  means  that 
lofs  happened ;  in  ftating  which,  the  plaintiff  muft  bring  it 
within  one  of  the  perils  infured  againft  by  the  policy :  but  be 
muft  always  ftate  it  according  to  the  truth.  Thus  he  ought  to 
Ihew,  that  it  was  by  perils  of  the  fea,  by  capture,  by  fire,  by 
detention,  by  barratry,  or  apy  of  the  other  perils  mentioned  in 
the  policy. 

l^^^Rbt  V.         \Vhere  the  lofs  had  been  by  barratry^  the  breach  was  thtt» 
tL?  Ray^  afligned,  the  proceedings  being  at  that  time*  in  Latin^  per  frmh 

I  Strt.  f%u  ^^^  j^  ^^^^  ^  rhm^fm,  %  E«a'8  Rep.  3S5.  the  Court  of  King*s  Benck  unani. 
laouily  dccidod,  aUter  timo  ukea  to  deliboraie,  jukd  after  two  ariumenu  at  tke.bar.  tbtt 
a  declaration  on  a  policy  of  infurance  need  not  aver  any  intereft  in  the  aflurcd,  (bongh 
there  be  no  fuck  words  as  <'  intereft  or  no  inttrefi*'  in  the  policy.  Tbia  cafe  bas  bem 
mnoved  by  writ  of  error  into  the  Exchequer  Chamber  $  but  though  it  has  bteo  tvioi 
arfucd.  no  jod^neac  has  as  yet  been  pronoiiaced,  iS09« 
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iem  et  negligintiam  magifiri  mw  dtpreffh  it  fulmerfafulfy  et  iota-  C  Ha  p. 
KUrperdita  Hamiffajuit^  and  it  wasinfifted^  that  this  was  not  ,„^^^ 
within  the  meaning  of  the  word  barratry^  but  the  breach  Ihould 
hare  been  ezprefd>  that  the  (hip  was  loft  by  the  barratry  of  the 
inafier.  ^ 

The  Court  were  unanimoufly  of  opinioni  that  there  was  no  oc« 
cafion  to  aver  the  HSt  in  the  very  words  of  the  policy  \  but  if  the 
fad  alleged  came  within  the  meaning  of  the  words  in  the  policy, 
h  was  fu£Scient.  Barratry  imports  fraud,  and  he  that  commits 
fraud,  may  properly  be  fatd  to  be  guilty  of  a  neglecl,  namely, 
8  breach  of  duty. 

It  is  true  that  the  praAtce  at  prefent,  as  I  have  reafon  to  be- 
lieve from  precedents  which  I  have  feen  fettled  by  the  ableft 
fpecial  pleaders,  i&  to  aver  fuch  a  iofs  to  have  happened  <*  by  the 
*<  barratry  of'  the  'mafter  or  mariners/^ 

If  the  plaintiff  in'  bis  declaration  allege,  that  a  total  Iofs  has 
happened',  and  lay  the  damages  as  for  a  total  Iofs,  it  fliall  be  no  ^ 
bar  to  his  recovery,  th<5ttgh  he  can  only  prove  a  partiar  Iofs }  for  Sec  tU  (hi- 
in  an  a£tion  for  damages  merely,  a  man  may  always  recover  lefs^  q^^^^'a,  to 
but  never  more  thifn  the  fum  he  has  laid  in  his  declaration.     A  (he  corpora- 
contrary  doftrine  was  once  attempted  to   be  maintained  \  but  cblt  po^u^  j 
was  unanimoufly  over-ruled. 

*  The  cafe,  in  which  it  was  fo  determined,  came  before  the  Gardiner  ▼.' 
Court  upon  a  qucftion  refervcd  by  Lord  Mansfield  at  Nifi  Prius  ^  B«r.''X 
z$.  Guildhall,  upon  an  adion  on  the  cafe,  on  a  policy  of  in-  i  bik.  Rep. 
furance.    The  infurance  waa  made  upon  one-fourth  part  of  the  '' 
fliip  Encouragement^  and  of«its  cargo,  from  Greenland  to  London^ 
free  from  average  under  a  certain  value,  from  the  ice.     The 
plaintiff  declared  upon  a  total  Iofs  of  tbejhip  ;  the  declaration  ex- 
prefsly  ftated  a  total  Iofs  of  it  \  and  the  damages  were  laid  for  a 
tftal  Iofs.  But  the  evidence  only  proved  an  average  cr  partial  lofi  $ 
it  wasrnot  attempted  to  prove  a  total  one ;  and  it  was  only  (hewR 
that  the  (hip  had  received  fome  damage,  which  little  more  than 

50/.  would  have  repaired.    The  defendant's  counfel  objected  at 

the  trial,  *<  that  this  evidence  did  not  fupport  the  plaintiff's  de« 
daration/'    They  alfo  reprefented  the  praAice  to  have  been  on 

their  fide  $  namely,  that  proof  of  a  partial  Iofs  was  not  fufficteAt 

^<L«  to 


540  ©F  THE  PROCEEDINGS  UPOM 

C  H  A  p.  to  muntatn  a  declaration  for  a  total  lofs.  A  verdiA  was  tahea 
for  2oA  as  for  an  average  lof^  :  but  it  wis  agreed  on  both  fidet 
that  the  verdict  (houlci  be  fubjed  to  the  opinion  of  the  Courti 
«•  Whether  it  was  maintainable  in  point  of  law.'*  If  the  Court 
(hould  be  of  opinion  that  it  was,  the  verdi£^  v/as  to  (land ;  but 
if  the  Court  fliould  be  of  a  contrary  opinion^  the  plaintiff  was  to 
have  a  judgnient  of  nonfuit  againil  him. 

Lord  Mansfield. — ^*  At  the  trial  it  appeared  to  me,  and  fo  the 
jury  thought,  nhat  the  prefent  cafe  could  mt  be  confidered  as  a 
total  lofs.  The  defendant's  counfel  objeded,  as  they  do  now, 
that  the  jury  could  not  take  a  partial  lofs  into  their  confideration, 
upon  an  exprefs  declaration  for  a  total  lofs :  and  I  underilood 
from  them,  that  the  prafiice  fupported  their  objection.  Mr. 
Nortcn^  who  was  counfel  for  the  plaintiff  at  the  trial,  then  ar* 
gued  to  the  contrary  upon  principles  :  and  he  alfo  cited  thecaf€ 
of  Walker  v.  the  Royal  Exchange  AJfurance  Company.  But  that 
cafe  does  not  prove  much  \  for  that  was  a  total  lofs.  I  was  i> 
tisfied  upon  the  principles,  provided  the  pradltce  did  not  inter* 
fere  with  them,  which  I  was  then  told  it  did.  I  chofe  to  put  it 
in  fuch  a  fliape,  that  the  opinion  of  the  Court  might  be  had 
without  delay  or  ex  pence.  No  hard  (hip  was  done  to  the  de« 
fendant  upon  the  quantum  of  the  damages  found  :  for  the  plain- 
tifftook  a  great  deal  left  than  it  clearly  appeared  on  the  evidence 
that  the  lofs  amounted  to.  I  cannot  hear  of  any  fuch  determi* 
nation  as  can  fupport  the  objeflion  that  has  been  made  by  the 
Pendant's  counfel.  Therefore  it  (lands  Gngly  upon  principles 
And  upon  principles  it  is  extremely  clear,  that  the  plaintiff  m^f* 
upon  this  declaration,  recover  damages  for  a  partial  lofs.  Tbu 
is  an  aftion  upon  the  cafe,  which  is  a  liberal  adion  ;  and  a  plain? 
tiff  may  recover  left  than  the  grounds  of  his  declaration  fupportf 
though  not'  more.  This  is  agreeable  to  juftice,  and  confifteat 
with  his  demand.  Here  are  two  grounds  of  the  plaintiff's  de- 
claration \  namely,  the  policy,  and  the  damage  to  the  (hip.  Ai 
to  its  being  a  total  or  a  partial  lofs,  that  is  a  quett:on  more  appli* 
cable  to  the  quantum  of  the  damages,  than  to  the  ground  of  the 
adion.  The  ground  of  the  afiion  is  the  fame,  whether  the  lofs 
be  partial  or  total ;  both  are  perils  within  the  policy.  As  to  the 
defendant's  not  coming  prepared  to  defend  a  partial  lofs :  this 
indeed  would  be  an  obje^on  if  it  were  true.  But  the  defendant 

itoes  in  truth  come  prepared  to  fhewj  that  cither  no  damage  i^' 

happened 
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happened  at  all ;  or  at  leaft^  that  damages  have  not  happened  CHAP, 
to  fuch  a  degree  as  the  plaintifF  has  alleged  in  his  declaration  ;  .    ^**    ^ 
ori  that  he  did  not  fign  the  policy.     As  to  the  effe£l8of  a  judg- 
ment by  default,  the  defendant  could  not  have  been  hurt  by  a    ^ 
judgment  by  default.  For  the  plaintiff  could  not  hare  recovered^ 
oven  upon  a  writ  of  enquiry,  any  greater  damages  than  he  could 
prove;  to  the  jury  fworn  to  afTefs  them,  that  he  had  adually  fuf. 
fered.     If  theprefent  objeflion  were  to  prevail,  it  would  iniro*     ^ 
duce  the  addition  of  unneceflary  counts  in  declarations,  and  an 
enormous  f welling  of  the  records  of  the  court.     It  is  more  con- 
venient to  lay  the  cafe  fliort,  than  prolix.     There  is  no  proof  of 
any  praAice  contrary  to  the  principles.    It  was  the  apprehenfion 
of  fuch  contrary  prafiice/that  was  the  only  occafion  of  my  having 
any  doubt  at  the  trial.     I  am  now  fully  f^tisfied,  that  the  plain- 
tifF may  recover  either  the  wbole  or  le/s  than  he  has  laid ;  and 
therefore   this  verdidi  ought,  in  my  opinion,  to  (land.     In  an 
ejeAment  for  more,  the  plainti6F  may  recover  lefs :  it  is  every 
day's  pradice.*' 

Mr.  Juftice  Denifon  concurred,  and  thought  it  a  very  plain 
cefe.  It  is  an  a£lion  for  damages  for  the  lofs  of  the  (hip.  Now, 
in  an  a6^ion  for  damages^  the  plaintifF  is  to  recover  his  damages 
according  to  his  proof,  pro  tanto ;  but  he  is  not,  in  an  aflign  for 
damages,  obliged  to  prove  all  that  he  has  alleged.  If  it  had  been 
an  a£lion  of  covenant  for  pulling  down  a  houfe,  wouM  not  the 
plaintifF  be  entitled  to  recover  damages  for  pulling  down  halft\\t 
houfe,  provided  he  had  proved  that  the  defendant  did  it  ?  This 
is  no  variance  of  the  evidence  from  the  dccliration  5  the  evidence 
tends,  in  a  certain  degree,  to  the  proof  of  vvh't  is  alleged  in  the 
declaration ;  it  is  not  neceffary  to  lay  two  counts  in  fuch  a  de-*^ 
claration  as  this. 

Mr.  Juftice  Fojler  was  of  ^hc  fame  opinion. 

Mr.  Juftice  Wilmot. — >*  In  afilons  for  damages,  the  plaintiff 
may  recover  all,  or  for  any  part :  the  damages  are  feverable,  and 
may  be  given  pro  tanto.  Here  damages  are  laid  for  a  total  \oh^ 
which  is  only  the  rocafure  of  the  damages :  and  the  plaintiff 
proves  a  partial  lofs  \  which  only  affeAs  the  meafure  of  the  da- 
mages, but  is  no  variance  from  the  allegations  contained  in  the 
li^glafation.     If  this  had  been  a  judgment  by  dpfa^lr,  yet  the 

%%.}  pUintlff 
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CHAP.  p1ainti6F  could  not»  eren  in  that  cafe,  have  recoYcred  damige* 
y^^^^_^^iox  any  more  lofs  than  he  niraa  able  to  prove  under  the  writ ef 
enquiry  of  damages.  And  as  to  the  defendant's  not  hafing  fof* 
ficient  notice  that  he  (hould  come  prepared  to  defend  againft  2 
partial  lofs,  I  think  he  had  fufficient  notice  to  come  thus  pre« 
pared  :  for  he  ought  to  come  prepared  to  prove,  *<  that  no  da- 
mage at  all  happened.^  If  any  at  ^U  happened,  be  will  be  liable 
fro  tantOi  if  it  be  proved/' 

The  po/iea  was  deliveded  to  the  plaintiffl 

PftscT.  Frr.  In  a  declaration  on  a  policy,  the  p]ain:iflF»  who  was  an  agents 
»Bof,&Pu  u  a^^^ed  in  his  declaration,  that  Meff,  Hyde  and  HMs  were  at  the 
time  of  loading,  at  the  time  of  fubfcribing  the  policy,  .and  until 
the  time  of  the  lofs,  interefted  in  the  commodity  inforedtoa 
large  bmount,  viz.  to  the  amount  of  all  the  money  ever  infuied 
thereon  -,  and  that  the  .policy  was  made  for  their  ufe,  rifki  and 
benefit.  It  appeared  in  evidence  that,  prior  to  the  pdicj,  Hjk 
and  Habhs  had  permitted  another  mercantile  houfe  to  take  a  joint 
concern  in  the  corn :  and  it  was  objeded  that  the  fad  fo  protied 
was  in  direct  contradiQion  to  the  averment  in  the  declaration. 

But  Lord  Eldon^  Heathy  Roohe  and  Ciambre,  Juftices,  were  of 
opinion,  that  there  was  a  fufficient  intereft  throughout  the  em 
tirety  of  this  cargo,  notwithftanding  other  perfons  had  a  bene- 
•  ficial  intereft  in  a  part,  to  fupport  the  averment  in  the  dedan- 
tion;  and  that  the  fpirit  of  the  zSt  of  the  19  Geo.  a.  only  requires 
that  the  policy  (hall  not  be  a  gaming  policy  {a). 

An  attempt  was  alfo  once  made  to  nonfuit  a  plauntiff,  becaufe 
the  declaration  alleged  that  he  had  a  fmaller  intereft  than  he  ap* 
peared  in  proof  to  have*    But  this  attempt  alfo  failed. 

Page  V.  Ro-       '*  ^^*  ^^  aQion  on  a  policy  of  infurance,  in  which  the  deda- 
gtn,  sitt.  at  ration  ftated,  that  the  plaintiff^as  poflefled  of  one  third  of  the 

OoiMhtll,  ^  '^ 

^.g'  («}  Since  this  decifioDt  and  fince  the  former  edition,  I  have  fimad  a  MS.  cafe  of 

Hiico<  T.  Barteit,  at  Guildhall,  Decenbcr  1747,  in  wb«ch  Lord  Chief  JofticeXttlKid 
accordiogly-  MSS.  prnes  m;  And  fee  alfo  Perchard  w,  Whitmore,  a  Bof.  tt  Pull.  I55» 
•ote.  Where  BuUtr  Juftice  held,  that  it  jL  and  B.  declare  upon  apolifcf,  and  aver  the 
iateicft  In  themfcivesy  it  ia  not  a  fatal  Tariaoce,  tho«sh  it  ihaU  appear  that  C  be* 
came  intesefted  afut  the  policy  effe^,  and  before  the  adioa  warhroDgbt. 

6       .  ihip 
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§Af<m  which  the  infurance  west  made.  It  was  proved  that  the  ^  ^  ^  ^* 
plaintiff  had  purchafed  the  whole  (hip  at  one  period }  and  a« 
there  was  no  evidence  to  (hew  that  he  had  (ince  parted  with  any 
(hare  of  it,  the  counfel  for  the  defendant  infixed,  that  the  plain- 
tiff had  not  proved  his  declaration,  which  alleged  him  to  have 
but  one  third. 

Lord  MansfiM  over-ruled  the  objedion,  faying,  that  this  was 
primi  facie  fufficient  evidence }  for  omm  majus  contimt  in  fi 
minus  (tf). 

We  have  feen  that  policies  of  infurance  are  feldom  tfft&cA 
by  the  party  himfelf  really  interefted,  but  generally  by  the  inter- 
vention of  a  broker  employed  by  the  infured,  who  tranfad^s  the 
fcafinefs  with  the  underwriters  as  attorney  for  his  principal,  from 
whom  he  receives  his  indrudions.  and  from  which,  if  he  dd* 
viate,  he  is  anfwerable  to  his  employer  in  an  adion  on  the  cafe ;  ^  B'ackft. 
like  any  other  perfon  who  undertakes  any  office,  employment,  ^•"*'  '^^• 
truft,  or  duty,  and  who  thereby  impliedly  undertakes  to  perform  %%  Geo. ill. 
.  IJL  with  integrity,  diligence,  and  flcUl  (^)-     It  is  alfo  common  for  vid^antr, 
the  bxoksr  to  open  the  policy  in  his  own  name,  at  the  fame  time  *•  »•  p-  >*• 
declaring  for  whofe  ufe,  benefit,  or  intereft,  the  fame  is  made  \  ^  Ge<Kiir. 
how  far  fuch  declaration  is  neccffal^  we  have  formerly  explained,  *•  S^-  ■"«»  • 
As  the  policy  may  be  made  in  the  name  of  the  broker,  fo  alfo'  i  Burr.  49P, 
may  the  adion  be  brought  in  his  name,  as  was  done  in  the  cafe  '  ^/,y  *** 

(aj  But  if  the  plaiatiffifi  thU  cafe  hid  the  v^hole  Ihip,  \x  feemt  ihat  be  could  Mver 
Wmg  soother  aftion  lor  the  other  two  thirdly  becault  that  would  be  a  f^Uccing  of 
a^iofls. 

{h)  Ai  the  bri  ken  tfanfad  the  chief  jnrt  of  the  hu/iiiefe^  and  generally  pay  the  pre- 
ioittm),  the  law  hss  j^iven  them  a  lien  tipoa  the  policies  in  the^  bao<)s,  iu  as  to  enahlo 
them  to  deduct  out  of  any  moniet  they  may  receive  for  the  aflTured,  not  only  the  pre- 
niam  and  cofflmifllon  due  on  the  particular  policies^  bat  the  general  balance  due  t<» 
them  on  the  aecount  between  them  and  iheir  ptincipali*  And  It  has  al(b  been  decided, 
that  if  a  broker  (hooldpart  with  the  pofieffion  of  the  policy,  fo  as  to  loft  his  lien  upoo, 
it ;  yet  if  it  get  back  into  his  hands  for  any  pnrpofe  whatever^  the  lien  revives.  Thelo 
points  were  fettled  in  the  csfe  offf^itthead  t.  Vau^Unt  Trin.  %^Geo.  3.  in  B.  R.and 
of  PgrkiT  and  others  v.  C^fer,  inC,  P.  Trniity  1 78S  :  both  of  which  cafes  are  ftated  at 
length  in  Mr.  C^ke\  book  on  the  Bankrupt  Laws^  ^th'tdit.  pk  579.  Bat  if  the  policy 
«•>  effeded  by  an  agent  in  his  «wt  nams.  he  bsing  an  Smfr/i/bmjn,  CeUin^  the  broke.*  • 
that  the  propert)  wu  neutral,  and  to  vtarrant  it  to  be  To,  this  W4S  held  to  be  a  fufficfeot 
notification  to  the  broker  that  the  party  wSttd  only  as  oftai,  and  therefore  in  an  ac- 
tion by  the  foreign  principal  againft  the  broker,  he  can  only  fet  oflTthe  money  due  for 
the  particnlarpreniium»  and  uot  thegfcaeral  balaact  due  Iroa  the  faf/j^  agent  tohioi. 
jMMitf*  V.  Hatdfrfenp  i  Eifi'%  R.  335. 
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^  "  X.  **'  ^  ^^^"*  *"^  '***  *^  Exchange  JJiirana  CcmpoMj^  and  a  n^ 
Smw^mi^  "cty  of  Other  cafes« 

As  this  conrra£l  depends  fo  much  upon  the  pureft  good  faithf 
and  the  moft  liberal  communication  of  circumftances*  relaUfC 
to  each  particular  cafe  ;  when  gaming  infurancest  without  inte« 
reft,  were  aboliOied  by  the  legiflaturei  in  order  cffe&uallj  to 
anfwer  the  purpofe  intended,  it  became  neceflary  to  order  that  a 
difclofure  of  all  infurancest  efieAed  on  the  fame  property, 
fhould  be  made  even  after  an  aQion  brought. 

19  Oeo.  n.  Thus  it  was  declared,  ^  That  in  all  aClions  or  fuits  brought 

^  37*  ^-  ^     «  or  commenced  by  the  aflured,  upon  any  policy  of  aflurante, 

f <  the  plaintiiF  in  fuch  a^ion,  or  fuit,  or  his  attorney  or  agent^ 

M  fliould,  within  fifteen  days  after  he  or  they  (hould  be  required 

M  fo  to  do  in  writing  by  the  defendant,  or  his  attorney  qr  agent, 
'<  declare  what  fum  or  fums  he  had  aiTured,  or  caufed  to  be  af* 

<<  fured  in  the  whole,  and  what  fums  he  had  borrowed  at  re- 

f  c  fpondentia  or  bottomry,  for  the  voyage  in  queftion  in  fuch  fait 

U  or  aaipn-V 

In  addition  to  this  very  vrVt  provifion,  it  having  appeared  to 

the  legiflature,  that  fome  vexatious  perfons,  notwithtlandiug  the 

perfe£t  willingnefs  of  the  infurers  to  pay  lofles,  to  which  they 

were  liable,  ilill  perfevered  in  bringing  anions,  by  which  the 

defendants  were  put  to  great  and  heavy  charges,  and  haci  no 

means  of  paying  the  money  into  court ;  it  was  therefore  enafied 

19  G«o.  |i.  M  That  it  (hould  and  might  be  lawful  for  any  perfon  or  pcrfons, 

'  '        *     <rbody  or  bodies  corporate,  fued  in  any  adion  or  adiions  of 

f<  debt,  covenant,  or  any  other  adlion  or  anions,  on  any  policy 

^<  or  policies  of  infurance,  to  bring  into  court  anyjum  or  fums  of 

**  money  ;  and  that  if  any  fuch  plaintiff  or  plaintiffs  (hould  refute 

5<  to  accept  fuch  fum  or  fums  of  motley  fo  brought  into  court  as 

4<  aforefaid,  with  Cods  to  be  taxed,  in  full  difcharge  offnch 

f *  adion  or  afli^ns,  and  (hould  afterwards  proceed  to  trial  in 

**  fuch  adion  or  a£lions ;  and  the  jury  (hould  not  affefs  damages 

«*  to  fuch  p!aintiff  or  plaintiffs,  exceeding  the  f^m  or  fums  of 

«<  money  fo  brought  into  court,  fuch  plaintiff  or  plaintiffs,  in 

*<  every  fuch  cafe  and  cafes  fliouJd  pay  to  fuch  defendant  or  de- 

V  fcndants,  in  every  fuch  a£lion  or  afiions,  cofts  to  be  (axed} 

(<  ary  l^w,  cuflom,  or  ufage,  to  iIa  contrary  notwith^tapdipg*" 

Thcfc 
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Thcfe  prdiminary  fteps  being  taken,  the  defendant  is  to  put  ^  "^^^^* 
in  his  plea  to  the  charge  or  declaration  of  the  plaintiff;  which,  ^ .     ^,    .# 
by  the  aft  of  parliament,  is  prefcribcd  to  the  Affurince  Compa-  Vide  fupra. 
nies,  when  they  are  defendants ;  namely,  that  they  owe  nothingt 
if  the  ad  ion  be  debt :  or  if  it  be  covenant,  that  they  have  not 
broken  the  covenants,  which  they  had  undertaken  to  keep«    But 
in  the  cafe  of  a  private  infurcr,  as  the  aft  ion  is  merely  an  ajfump^ 
Jit ;  fo  the  anfwer  to  it  is  non  ajfumpfit ;  that  is,  the  defendant 
has  not  promifed  as  the  plaintiff  has  alleged.     Under  this  plea, 
the  defendant  will  ha;^e  a  right  to  take  advantage  of  all  thofe 
circumftances,  which,  as  we  have  feen,  will  either  render  the  policy 
void,  or  make  it  of  no  effeft  :  fuch  as  fraud,  want  of  intereft, 
not  being  fea-worthy,  deviation,  non-performance  of  warranties* 
and  all  other  grounds  ftated  in  former  chapters. 

Iffue  being  thus  joined  between  the  parties  the  next  obje£l  for 
our  confideration  is  the  proof,  which  it  will  be  neceffary  for  the 
plaintiff  to  produce,  in  order  to  fupport  his  cafe.  This  enquiry 
>will  be  rendered  very  eafy,  by  refleding  upon  thofe  allegations, 
uhich,  as  we  have  before  (hown,  it  is  incumbent  upon  the  plain- 
tiff  to  infcrt  in  his  declaration.  We  have  feen,  that  the  policy 
xnuft  be  fet  out  in  the  declaration  ;  and  confe^uently  the  fir(t 
evidence  to  be  given,  is,  that  the  defendant's  hand*writing  is 
fubfcribed  to  the  policy  {a\  This,  in  the  liberality  of  modern  prac* 
tice,  is  feldom  required  to  be  done ;  as  the  fubfcription  is  ufually 
admitted  ;  but  in  ftriftnefs,  it  may  be  infifted  on :  and  in  a  work 
of  this  nature,  it  is  my  buCnefs  to  point  out  every  thing,  which 

(«]  It  11  DOW  frequently  the  pndice  to  fobrcnbe  pol'cies  by  an  agent  of  the  under- 
writer :  and  therefore  where  that  it  the  cafe,  in  ftri€lnef»»  the  authority  of  the  agent 
ought  to  be  proved.  This  in  UGl  n/Jdemin&Acd  upoo>  the  parties  in  general,  wh«n 
tbey  defend  a  caufe  of  this  nature,  intending  to  try  fgme  real  or  fuppofed  queftion^  either 
ci  law  or  tUL  But  eiperience  in  Courts  of  Ju^tiee  informs  us  that  fuch  dtiiocet 
are  fometiotct  made.  So  a  fe«r  years  ago  an  action  was  brought  upon  a  pol  cy, 
in  which  the  policy  was  fubfciibed  by  one  HBUbins,  for  the  defendant.  The 
tritnefs  faid  he  did  not  know  by  what  authority,  but  that  BuuhtMi  was  in  ihe 
conftaot  .babic  of  fubfcribing  policies  for  the  defendant,  and  had  d..ne  feveril 
for  the  witnefsy  and  for  others,  to  his  knowledge.  It  was  objeAtd  th4t  Hmnbhs 
SDigbt  bale  dma  this  by  fome  limited  power  of  attorney  }  which  ought' therefore 
to  be  produced.  But  Lord  IC(m)qm  overioled  the  obje6licn>  being  of  optnitn 
that  the  ads  of  Hutcbtm  held  him  out  to  the  woiid  aa  properly  aoihoriaed,  and  hia 
bcviog  fubfcribtd  feveral  policies  was  futficicct  to  chatge  the  dciendanr,  wbo,  and  not 
iht  plainUff,  ov^bt  to  ^tove  his  auihoiity,  to  be  limi.cd.     ifttdt  y.  frvir^,  i  EJ^. 


•    • 
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CHAP,  either  puty  is  cxpeAedy  or  compellable  to  perform.  When  the 
^^  ^  fignature  is  once  proved,  the  Court  and  jury  are  in  poffcffion  «( 
the  extent  of  the  contrjkCt  (except  as  it  may  be  further  extended 
by  tifage)^  the  conditions  to  be  performed  on  either  fide ;  and  all 
the  other  circitmftances  relative  to  the  rifle  infured.  And  ak 
though  in  the  courfe  of  our  enquiriea^  we  have  fcen  frequent 
iiiftanceg  where  the  ufage  and  pra£lice  of  a  particular  trade  coo- 
troul  and  extend  the  written  words  of  a  policy ;  yet  in  no  cafe 
fliall  evidence  of  any  agreement  be  allowed,  which  diredly  tends 
to  cootradi£l  the  policy  ;  for  to  fuSer  them  to  be  defeated  by 
Agreements  by  parol,  not  appearing,  would  be  greatly  todiffli* 
niih  their  credit,  and  to  render  them  of  ao  value. 

K«f*f  V.         Thus  in  an  a£lion  upon  a  policy  of  infvrance  <^  firm  ArA' 

sLliit^'     "  ^"^^^  ^^  i-^^&r/i,"  the  dcfendapt  faid,  that  the  agreement  be- 

^'fore  the  fubfcription  was,  that  the  adventure  (hould  begin,  hut 

from  the  Downs ;  but  this  agreement  was  not  put  into  writing. 

Lord  Chief  Juilice  Pembtrton  faid,   that  policies  were  facred 

things;  and  that  a  merchant  (hould  no  more  be  ^allowed  to  go 

from  what  he  had  fubfcribed  in  them,  than*  he  that  fubfcribes  a 

bill  of  exchange,  payable  at  fuch  a  day,  (hail  be  allowed  to  go 

from  it,  and  fay,  it  was  agreed  to  be  on  a  condition,  when  it 

h  may  be  that  the  bill  had  been  negotiated:  for  though  neither  of 

them  are  fpecialties,  yet  they  are  of  great  credit,  and  much  for 

the  fupport,  conveniency,  and  advantage  of  trade*    The  jorj, 

.    sotwithftanding  this  diredion,  found  for  the  defendant:  bat 

afterwards  there  was  a  trial  at  bar,  and  a  verdi£l  was  ^ren  te 

the  plaintiflF,  according  to  the  opinion  of  the  Court. 

The  policy  not  only  proves  the  extent  and  nature  of  the  con- 
ttz6t ;  but  it  alfo  eftablifhes  another  allegation  in  the  plaintiffH 
▼Idkc.  I.  declaration,  namely,  that  the  pnmtum  wasfaiJ:  for  it  was  for- 
merly (hewn,  that  every  policy  contains  the  following  clanfe: 
^  confeffmg  ourfelves  paid  the  conjidiration  due  unto  us  for  tbhafu' 
•<  ranee  iy  the  ajfured^  at  atid  after  tie  rate  of       for  ant/* 

The  plaintiff  having  averred  in  his  declaration,  that  he  is  r«- 
terejled  to  the  amount  of  the  property  infured,  k  is  abfolutely 
neceflary  that  this  allegation  (hould  'be  proved.  This  he  moft 
4I0  b]Ka  production  of  all  the  ufual  documents,  fuch  as  thf  ifl» 
fffdle,  bills  of  parcels,  and  the  cofts  of  the  outfit  i  the  U^v 
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hdmg  (a)t  figned  by  the  inafter,  ^  fpecif  ying  the  goods 
on  board,  and  for  whom  he  it  to  carry  thenii  cuilom-hoafe 
clearancea^  and  every  other  paper,  which  may  be  thought  necef- 
fiiry  to  fabftantiate  his  right  to  the  property  (i).  So  if  the  afr 
fared  has  exerctfed  adis  of  ownerlfhip,  in  dire£bing  the  loadingi 
ice.  of  the  (hip ;  and  paying  the  people  employed,  this  has  been 
held  to  be  primd  fmtu  fufficient  proof  of  ownerAip  in  tht 
Tcflel  (r). 

The  agent  or  broker  of  the  aflored  having  (hewn  to  the  under.  ^^*/* 
writer  the  proteft  of  the  captain,  dating  the  circumftances  of  the  7  Term  R^ 

(c)  In  adaiHoli  to  the  bill  of  Miof,  Ibc.  it   it  ufual  to  call  die  captaia  or  fonit    M'Andimv 
other  fcribo  t»  prove  that  the  goods  mentioned  in  ic  were  a^oally  oo  hoard.     The  ▼  BcU, 
firft  great  caofe,   in  which   the  law  reiarive  to  blllt  of  lading  came   much  under    i  £^P*  ^^ 
diibiffioay   eras  in  ■  modern  cafe  of  Csldwelt   and  otbert  v.  Ballf  reported  very    S73* 
Much  at  leogdiy  and  with  great  accuracy  in  ift  Term  Rtportii  p.  205.     That  cafe  was 
fully  argued  at  the  bar,  and  rery  roach  debated  on  the  bench.     Amongft  other  thingf 
the  court  held,  that  a  bill  of  lading  is  an  acknewUdgmaot  under  the  hand  of  the  captain^ 
that  he  hat  received  fuch  goods,  which  he  undertakes  to  deliver  to  the'perfon  named  in 
the  bill  of  lading:  that  it  is  affifnable  in  its  nature )  and  by  indorle«nent  rbe  propeity  it 
▼efted  in  the  affignee.     That  where  feveral  biftt  of  lading  of  the  faine  dace,  but  of  dif- 
ferent importf,  have  been  figned,  no  refcience  i«  tobb  had  to  time^  when  they  wera  firft 
figoed  by  the  captain :  but  the  peifon,  who  firft  gets  one  of  them  by  a  legal  cide  from 
the  ownei-  or  fliippcr,  has  a  right  to  the  conflgnmeat.    And  where  fuch  bills  of  lad« 
iog,  though  diflierenc  upon  the  face  of  them,  an  conftraAitfelj  the  faae»  and  theoap* 
tain  has  acled  hona  fidt^  a  delivery  according  to  fuch  legal  title  will  dilcb»gc  him  frooa 
them  all.    But  if  the  intention  »f  the  parties  appears  to  have  been  to  bind  the  net  pro*   fUVkM** 
caeds  only,  in  cafe  of  the  anival  of  the  goodS|  an  infuraace  made  on  account  of  the  in-   Carter,    *** 
doder^  after  fcch  indorfement,  is  good*  i  TermRcf* 

745- 
(h)  Two  partners  purchalSed  a  fliip  tinder  a  regular  bill  of  fale«  coDformable  to  tht 
%h  Geob  3«  ch.  60.  (Lord  Bawhjhary*$  ad.)  They  afterwarda  tooJt  in  two  other  part* 
oers,  who  paid  their  lefpe^ive  (hares  in  the  lbip»  b«  theie  wu  00  traiis.'(er  to  them 
under  the  diredion  of  the  ftatute :  and  it  wat  held  that  the  fbnr  partnera  had  not  aa 
infurable  intereft  in  tbi  frdght  \  for  as  the  right  of  freight  refnlts  /rom  the  right  of 
owner fliip,  thefe  four  partners  had  not  fliewn  in  tbemfelves  ]mmiiy  ^as  hbd  in  the  decla« 
latton)  either  a  legal  or  equitable  title  to  the  ihip.  (Umdt»  and  others  v.  jfmltrfig^ 
5  Term  Repw  709.  and  Mdrjb  v.  SUiMj^f  4  Efp.  Rep.  9a.  Ace* 

(r)  jimiry  v.  i7«{gffs,  1  Efp.  Rep.  soy.  and  frequently  fince  in  many  cafe;,*  psrdcii* 
larly  in  Eshertjn  v.  Frock,  (4  liaa*i  Rep^,  i^a)  which,  upon  other  points,  was  much 
difcttfled.  (See  ante,  p.  6a)  But  'he  whole  Conrt  held,  I.oid  BltiMk9rm^h  defiveriaa 
^the  jodgment,  that  the  property  of  the  (hip  asay  be  proved  by  parol  evidence  of  thf 
pofleffion  of  the  affnied,  unlefs  djfprov ed  by  the  produAion  of  the  written  doconenit 
of  the  ihip  under  the  Re:ifter  Ads.  And  it  wss  alfo  held,  that  fuch  parol  evidence  of 
•wneribip,  arifing  from  pofl^Oion  9t  •  fsrtimisr  ptriod,  was  not  difpcoved  by  prodaciof 
a  ^raar  reglfter  in  the  name  of  another,  and  %fiihjtqatnt  legifter  to  the  famepoion  spoil 
t  fale  under  a  decree  of  the  t^ice- Admiralty  Conrt,  thole  being  periedly  confifteot  with 
atitte  iftcdur  pcffoni  |i^^  meqn  tim,  agiegabte  to  the  atcnncat  in  the  dcclgatSun,  " 

Ipff 
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CHAP,  lofs'of  the  ihip  infurcd,  atid  demanding  payment.  It  was  heU 
.  ^*  .  by  the  Court,  on  a  motion  for  a  new  trial,  that  the  delivery  rf 
The  Cunt  this  paper  to  the  defendant  did  not  entitle  him  to  read  it,  as  eri* 
bwn  prc^*''  dcnce  of  the  fadls  contained  in  it ;  though  had  t|ie  captain  ban 
iriouOy  heid  called  to  eive  a  different  account  of  the  lofs  from  that  contained 
Kenjon  in  "*  ^^^  pfotcft,  it  might  haTC  bccn  produced  to  (hew  that  hewn 
<hrifti«n  ?.  not  woTthy  of  Credit :  but  it  could  not  be  read  on  the  part  of 
ft  E(p.  R.     the  defendant  to  prove  any  fact  in  the  cafe« 

4Sf. 

Wright  ▼.         So  alfo  in  an  a£lion  on  a  policy  on  the  (hip,  a  condemnation 

«t"**ir**'r      of  the?eflcl  by  a  Court  of  Vice- Admiralty  abroad  for  infufficiencfi 

Mich.  179S,  after  a  furvey  had  upon  oath,  waa  offered  in  evidence  by  tbe 

k»iu  **"^"      underwriters,  to  prove  that  there  were  defeats  in  the  (hip,  from 

which,  want  of  fea*wor(hinefs  at  a  prior  time  was  nieant  to  be 

inferred  ;  but  Lord  Kenyan  rejedled  the  fentence,  as  evidence  ^ 

thefaSs  contained  in  it  /  though  he  admitted  it  to  be  read  to  prove 

the  mere  i^St  of  a  condemnation  having  taken  place ;  and  this, 

notwithftanding  an  order  of  the  Court  of  Exchequer,  dircAisg 

that  it  (bould  be  admitted  in  evidence. 

Raflel  V.  A  man  having  purchafed  goods  beyond  fea,  in  order  to  prove 

s  Sua.  1  It;,  his  property  in  the  cargo,  in  an  adion  upon  a  policy  of  infurance, 
produced  a  Kll  of  parcels  of  one  Gardiner  at  Peter/burgh^  with 
his  receipt  to  it,  and  proved  hk  hand.    The  defendant  objirded, 

sk  wuUam  that  this  was  no  evidence  againft  the  infurers }  but  the  Iioni 

^*  Chief  Juaicc  allowed  it. 

Smith  V.  Before  the  fubje£l  of  intereft  is  entirely  clofed,  I  will  take  the 

^Te^'^^R  opportunity  of  mentioning,  what  I  omitted  in  a  former  chapter, 
1S7.  that  if  a  merchant  abroad,  lyho  is  interefted  in  goods  and  the 

freight  of  ;;  cargo,  mortgage  thpm  to  his  creditor  here  for  pay- 
fnent  of  money  at  a  certain  day,  and  by  a  letter,  incloGng  the 
bills  of  lading,  dire£t  an  infurance,  the  mortgagor  has  ftilt  an 
infnrable  intereft,  although  tbe  mortgage  was  become  abfolute, 
before  the  letter  directing  the  infurance  was  received :  and  there- 
fore  an  ^flion  was  held  to  lie  againft  the  agent  for  not  infudng 
agreeably  to  the  iqilrudlions  contained  ip  fuch  letter. 

It  is,  in  the  laft  place,  incumbent  on  the  plaintiff  to  prove 

^  that  a  lofs  lias  happened,  and  tjiat,  by  the  very  means,  ftated  in 

^he  declaration.    It  isabfolutely  necefiary,  th^  this  rule  (bould 
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l>e  ftrl£Uy  adhered  to ;  for  other  wife  the  infurers  would  come  CHAP, 
into  court  prepared  to  defend  themfelves  againft  one  charge,        ^^' 
and  one  fpecies  of  lofs  i  and  they  would  then  be  obliged  to  re- 
fift  a  demand  upon  a  quite  diflbrent  ground.     This  appeared 
clearly  in  a  modern  cafe. 

It  was  an  aAion  on  a  policy  of  infurancei  which  came  on  to  ^^^ 
be  tried  before  Mr.  Juftice  Bul/er,  who  nonfuited  the  plaintiff,  yi^,^,  ' 
Upon  a  motion  to  fet  afidc  that  nonfuit,  the  following  report*  "'^^'"*  ^•?' 
waa  made  by  the  learned  judge.  The  infurance  was  upon  goods 
on  board  the  ihip  Emanuel^  at  and  from  Fahtouth  to  MarfeiUes^ 
warranted  a  Danijb  (hip;  and  on  the  policy  was  this  memoran* 
dum :  <<  The  following  infurance  is  declared  to  be  on  money 
<^  expended  for  reclaiming  the  (hip  and  cargo  valued  at  the  fum^ 
«^  which  (hall  be  declared  hereafter.  The  lofs  to  be  paid,  in 
*<  cafe  thtjhip  does  not  arrive  at  Marfeilles^  and  without  further 
*<  proof  of  intereft  than  this  policy ;  warranted  free  from  all 
<<  average,  and  without  the  benefit  of  falvage.*'  It  appeared  that 
the  plaintiffs  were  proprietors  of  the  cargo  but  not  of  thejbip. 
That  the  (hip  originally  failed  with  the  cargo  on  board  from  Ri» 
ga  to  MarfiilleSf  and  that  an  infurance  had  been  effefled  at  Bre* 
men  upon  the  cargo  for  that  voyage ;  in  the  courfe  of  which  (he 
was  taken,  and  brought  into  Falmouth^  by  an  Englijb  privateer. 
That  a  fentence  of  condemnation  had  been  there  obtained,  which 
was  afterwards  reverfed  upon  the  prize  having  been  proved  to 
be  a  neutral  (hip,  but  the  expences  of  procuring  that  reverfal 
were  ordered  by  the  Admiralty  Court  to  be  a  charge  upon  the 
cargo.  The  plaintiff^s  agents  accordingly  paid  the  fum  of 
1,031/.  14/.  for  the  expences  of  reclaiming  the  (Iiip and  cargo; 
and  immediately  procured  the  policy  in  quedion  to  be  effe^ed 
in  January  1781,  according  to  the  purport  of  the  memorsnduoi. 
In  the  February  following,  the  (hip  kt  fail  from  Falmouth  with 
the  original  cargo  on  board,  in  the  profecution  of  her  voyage  to 
Marfeilles  /  but  on  the  26th  of  the  fame  month,  before  her  arrival 
ibercy  was  captured  by  a  Spanijb  (hip,  and  carried  into  Ceuta  in 
Spain^  where  (he  was  again  condemned.  An  appeal  was  brought 
in  the  fuperlor  court  of  Madrid^  which  promi(ing  to  be  of  lon^ 
continuance,  the  cargo,  which  was  of  a  peri(hable  nature,  was 
ordered  to  be  fold,  and  the  proceeds  to  be  brought  into  court, 
to  wait  the  event  of  the  fuit.  In  May  1783,  the  veffcl  was  re-» 
ftored  by  fentence  of  the  court|  and  the  furplus  of  the  proceeds* 

which 
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^  xz  ^'  which  atofe  from  the  fale  of  the  cargo,  was  paid  to  At  ovnen^ 
dedu^liifg  the  cxpcnces  incoired  in  Spam  in  profecating  the  ap- 
peal*   After  all  the  chasges  paid,  there  only  remained  twenty- 
fix  rix  dollars*     As  foon  as  the  (hip  was  liberated  flie  failed 
from  duta  to  Malaga^  in  order  to  refit,  and  having  there  made 
the  neceflary  repairs,  fet  fail  for  Bremen^  and  in  that  voyage  was 
loft.    The  infnrance  made  upon  the  cargo  at  Bremen  has  been 
paid.    The  declaration  arerred,  that<<  wbilfi  the  fiip  was  prr 
<<  ^etding  in  ier/aid  voyage  Jrom  Falmouth  to  MarfeiUei^  and  hefon 
**  Jbe  could  arrii>e  at  MarfeiUeSf  Jbe  %oas  captured  by  the  Hpamaris^^ 
^  and  thereby  the  fend  ftnp^  and  alfo  the  goods  and  mercbandhset  ut 
«<  hoard  her^  njuere  totally  lofi  to  the  plaint^s.^     At  the  trial  it  was 
pbjededon  the  part  of  che  defendant,  ift.  That  this  wai  not 
an  infurable  intereft ;  and  adly ,  That  the  plaintifla  eouM  not 
recorer  upon  the  policy  in  this  form  of  declaring,  for  they  fiated 
the  lofs  to  hate  happened  by  capture  $  whereas,  though  the  vef- 
fel  was  captured,  yet,  having  been  afterwards  reftored,  (he 
vaight  have  reached  her  deftined  port,  notwitbftatiding  the  cap* 
rare,  in  which  cafe  the  underwriters  would  have  been  difchai^ 
by  the  terms  of  the  memorandum*     I  was  of  that  optnioni  and 
upon  the  laft  ground  I  nonfuited  the  plantiffii* 

This  cafe  was  very  fully  argued  both  upon  the  meritSi  and  the 
formal  obje£iion,  aftcr^  which  all  the  Judges  fpoke  upon  the 
queftion* 

Lord  Mansfield. — *^  A  lofs  accrued  upon  the  cargo  In  the 
voyage :  the  underwriter  is  fued  and  the  lofs  is  averred  in  the 
declaration  to  b%  by  capture.  The  l^(k  of  the  cafe  is,  that  the 
(hip  was  taken  by  a  Spanifi  privateer,  but  was  afterwards  re- 
ftored, and  in  a  condition  to  purfue  the  voyage,  and  was  after- 
wards loft  in  another  voyage."  ' 

Mr.  Juftice  KTiV&f.— «  Upon  this  cafe  it  is  clear,  that  the 
plaintiffs  cannot  recover.  In  the  firft  placci  there  was  ccrtMoly 
a  deviation,  for  the  (hip  fet  fail  for  Malaga  inftcad  of  proceeding 
to  Marfeilles.  Secondly,  the  plaintiff  has  declared  for  a  lofs  iy 
capture:  but  after  the  capture,  the  policy  might  ftill  have  been 
complied  with  by  the  (hip's  going  to  Marfdlles ;  and-  therefore 
the  lofs  cannot  ht  faid  to  have  happened  by  that  circumftance* 
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Mr.  Jufticc  JJbburfi  and  Mr.  Jufticc  Buller  alfo  delivered 
their  opiniodsi  agreeing  with  laox A  Mansfield  and  Mr.  Juftice 
Willes  opon  the  formal  obje£lion  ;  and  both  went  much  at  large 
into  the  meritSy  upon  which  I  forbear  to  follow  them  oi;  the 
Chief  Jttftice>  at  what  pafied  upon  that  fubje£^  is  not  material 
to  our  prefent  enquiry. 

But  where  a  lofs  is  arerred  to  be  by  perils  of  the  fea,  and 
tomt  of  the  goods  infured  are  fpoiled,  and  others  fared,  it  is  al* 
lowable  to  give  the  expence  of  the  falvage  in  evidence  upon  f  uch 
an  averment,  becanfe  it  is  a  confequence  of  the  accident  laid  in 
the  declaration* 

In  an  a£lion  on  a  policy  of  infurance,  for  infuring  goods  on  Cary  ▼. 
lK>ard  the  fliip  A,  the  plaintiff  declares  that  the  (hip  fpiung  a  ^|^^'  ^J^ 
leak,  and  funk  in  the  river,  whereby  the  goods  were  fpoiled.  B.  R«  30^. 
The  evidence  wa^  that  many  of  the  goods  were  fpoiled,  but 
feme  were  faved  %  and  the  queftion  u^as,  Whether  the  plaintiff 
might  give  in  evidence  the  expence  of  falvage,  that  not  being 
particularly  laid  as  a  breach  of  the  policy  in  the  declaratioQ  i 

\ 

Lord  Hardwcke  Chief  Ju(L«^<<  I  think  they  may  gire  it  in  evi- 
dence ;  for  the  infurance  is  againll  all  accidents.  The  accident 
btid  in  this  declaration  is,  that  the  (hip  funk  in  the  river;  it  goei 
.  on  and  fays,  that  by  reafon  thereof  the  goods  were  fpoiled,  that 
h  the  only  fpecial  damage  laid :  yet  it  is  but  the  common  cafe  of 
a  declaration  that  lays  fpecial  damage,  where  the  plaintiff  may 
give  evidence  of  any  damage  that  is  within  his  caufe  of  a&ion  a« 
laid.  And  though  it  was  obje&ed,  that  fuch  a  breach  of  the  po* 
licy  fliould  be  laid,  as  the  infurer  may  have  notice  to  defend  it ;, 
It  is  fo  in  this  cafe,  for  they  have  laid  the  accident,  which  is  fuf « 
ficient  notice,  becaufe  it  mu(t  nediffarily  follow,  that  fome  da* 
mage  did  happen/' 


t  I 
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CHAPTER  THE  TWENTY-FIRST- 
Of  Bottomry  and  Refpondentia. 


Biack». 
4i7, 


s  BUckft. 
Com.  458. 


ft  Valid 


ft  Black*. 
Con.  4cS« 
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^T^HE  contraA  of  bottomry  is  in  the  nature  <ff  t  mortgage  of 
•^    a  fhip,  when  the  owriier  of  it  borrows  monejr  to  enable  him 
to  carry  on  the  voy^ige,  and  pledges  the  keel  or  ^nn  of  the 
(hip,  as  a  fecurity  for  the  repayment ;  and  it  is  underftood,  that 
if  the  (hip  be  loft,  the  lender  alfo  lofes  his  whole  money ;  bat  if 
it  return  in  fafety,  then  he  (hall  receive  back  his  principsl,  ^^ 
alfo  the  premium  dr  intereft  ftipulated  to  be  pxid^  however  it 
may  exceed  the  dfual  or  legal  rate  of  intereft.-    When  the  fltip 
and  tackle  are  brought  home,  they  are  liable,  as  wtll  as  die  per- 
Ton  of  the  borrower,  for  the  money  lent* — But  when  the  loaa 
is  not  made  upon  the  veflel,  but  upon  the  goods  and  merchan- 
dizes laden  thereon,  which^  from  their  nature,  moft  be  fold  oir 
exchanged  in  the  courfe  of  the  voyage,  then  the  borrower  ooly 
is  per/on  J.'j  bound  to  anfwer  the  contraA  $  who  therefore  in  diis 
cafe  is  faid  to  take  up  money  at  re/pondentia.     In  this  confifts 
the  difference  between  ioitomry  and  re/pcndentia  g  that  the  one  is 
a  loan  upon  the  (hip,  the  other  upon  the  goods  :  in  the  former 
the  (hip  and  tackle  are  liable,  as  well  as  the  perfon  of  the  boff 
rower :  in  the  latter,  for  the  moft  part,  recourfe  muft  be  had  to 
the  perfon  only  of  the  borrower.     Another  obfervation  is,  that 
in  a  loan  upon  bottpmry,  the  lender  runs  no  ri(k,  though  the 
goods  (hould  be  loft ;  and  upon  refpondentia,  the  lender  moft  be 
paid  his  principal  and  intereft,  though  the  (hip  periih,  profide4 
the  goods  are  fafe.     But  in  ali^ther  refpe£is,  the  contn^  of  bot- 
tomry and  that  of  refpondentia  are  upon  the  fame  footing ;  the 
rules  and  deciGons  applicable  to  one,  are  applicable  to  both ;  and 
therefore,  in  the  courfe  of  our  enqu'ries,  they  (hall  be  treated  as 
one  and  the  fame  thing,  it  being  fufficient.  to  have  once  marked 
the  diftin3ion  between  them. 


Thefe  terms  are  alfo  applied  to  another  fpecies  of  contraAi 
which  does  not  exa£lly  fall  within  the  defcription  of  either  $ 
namely,  to  a  contra£l  for  the  repayment  of  money,  not  upon 
the  (hip  and  goods  only,  but  upon  the  mere  hazard  of  the  roy* 
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age  itfelf ;  as  if  a  man  lend  looo/.  to  a  merchant  to  be  employed 
in  a  beneficial  trade,  wttha  condition  to  be  repaid  with  extraor- 
dinary intereft,  in  cafe  a  fpecific  voyage  named  in  the  condition 
fliail  be  fa(ely  performed  :  which  agreement  is  fometimes  called 
fmnus  nautkum  or  ufura  maritima.  But  as  this  fpecies  of  bottomry  ^^^Y/t «! 
opened  a  door  to  gaming  and  ufnrions  contra£ls»  efpecially  in 
long  voyages,  the  legiflature,  at  the  time  it  fupprefled  inforances  . 
upon  wagering  policies,  introduced  a  claufe,  by  which  it  was 
ena£ted,  **  that  all  furas  of  money  ient  on  bottomry,  or  at  j^Q„,jf. 
<*  refpondentia,  upon  any  (hip  or  fliips  belonging  to  his  Majef-  c  37.  r.  5. 
**  ty's  fubjeAsi  bound  to  or  from  ihf  Baji  Indus^  ihoald  be  lent 
**  only  on  the  Aip,  or  on  the  mcrehandise  or  efieds,  laden  or 
<*  to  be  laden,  on  board  of  fuch  (hip,  and  (hould  be  fo  exprefled 
**,  in  the  condition  of  th^  faid  bond ;  and  the  benefit  of  faWage 
<<  ihould  be  allowed  to  the  lender,  his  agents  or  affighs,  who 
<<  alone  (ball  have  a  right  to  make  aflurance  on  the  money  fo 
<<  l&nt ;  and  no  borrower  of  money  on  bottomry,  or  at  refpon^ 
"  dentia,  (hall  recover  more  on  any  infarance  than  the  value  oC 
*<  his  intereft  in  the  fliip,  or  in  the  merchandises  and  efiisAt^ 
<*  laden  on  board  thereof,  exclufive  of  the  money  fo  borrowed ; 
'<  and  in  cafe  it  ihould  appear  that  the  value  of  his  fliare  in  the 
<<  (hip  or  in  the  merchandizes  or  effe£ts  laden  on  board  of  fuch 
<<  (hip,  did  not  amount  to  the  full  fum  or  fums  he  had  borrowed 
*^  as  aforefaid,  fuch  borrower  (hould  be  refponfible  to  the  lender 
«  for  (b  much  of  the  money  borrowed,  as  he  had  not  laid  out 
*<  on  the  (hip  or  merchandizes  ladtn  thereon,  with  lawful  iiite* 
<<  reft  for  the  fame^  in  die  proportion  the  money  not  laid  out 
<>  (hould  bear  to  the  Whole  money  lent,  notwithftanding  the 
**  (hip  and  merchandizes  (hould  be  totally  loft." 

m 

This  ftatute  has  entirely  put  an  end  to  that  fpecies  of  contra£k 
which  was  laft  mentionej),  namely,  a  loan  upon  the  mere  voy- 
age itfelf,  as  far,  at  leaft,  as  relates  to  India  voyages ;  but  as 
none  other  are  mentioned,  and  as  txprejjio  unius  tfi  exclufio  alte* 
riusy  thefe  loans  may  be  made^in  all  other  cafes,  as  tt  the  Com* 
mon  Law,  except  in  the  following  inftance,  which  is  another 
ftatute  prohibition.    The  ftatute   alluded  to   declares,  that  all  7  Geo.  I. 
contracts  made  or  entered  into  by  any  of  his  Majcfty's  fubjefts,  ^'  *''^*  ** 
or  any'perfons  in  truft  for  them,  for  or  upon   the  loan  of  any 
monies  by  way  of  bottomry,  or  any  (hip  or  (hips  in  the  fervice 
of  foreigners,  and  bound  or  defigned  to  trade  in  the  Ea/i  Indies 
or  parts  aforefaid^  (hall  be  null  and  void. 
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This  aft,  It  (hould  fccmj  does  not  mean  to  prfcirent  thcWn|fj 
fubje£l8  from  lending  money  on  bottomry  on  foreign  (hips  trad- 
ing from  their  own  country  to  their  fcttlcmcnts  in  the  Eafi  Iniies, 
Thepurpofeof  the  (latute  was  only 't6  prevent  the  people  of 
this  country  from  trading  to  the  Brkijb  fettlcments  in  In£a 
under  foreign  commiiEonSi  and  to  encourage  the  lawful  trade 
thereto. 

It  lately  be;came  a  queftion  in  the  Court  of  Common  Plea, 
whether  an  American  (hip,  fincc  the  declaration  of  American  vx* 
dependence,*  was  a  foreign  (hip,  within  the  ftatuteof  the7  G«.  i. 
Fufflnerr.  ch.  21.  f.  2.*  It  came  before  the  court,  upon  a  motion  to  dit 
Wackft''*'  charge  the  defendant  out  of  cuftody  upon  entering  a  common 
appearance.  The  defendant  was  held  to  bail  upon  a  refponden* 
tia  bond,  which  was  executed  by  the  defendant,  who  was  aa 
American^  to  fecure  the  payment  of  a  cargo  (hipped  by  the  plain- 
tiff on  board  an  American  (hip  in  the  Eaft  Indies^  homeward 
bound  from  Calcutta  to  Rhode-IJland  in  America,.  The  (hip  had 
failed  from  JSnglandt  s^nd  landed  a  cargo  of  European  goods  in 
Bengal^  .previous  to  her  taking  in  the. cargo,  on  which  the  bond 
was  given. 

The  Court  were  much  inclined  to  think  the  bond  was  void, 
,  the  cafe  [beiiig  within  the  mifchief  de(igned  to  be  remedied  bf 
the  ad.  But  as  the  queftion  was  of  confiderable  confequcncC) 
they  thought  it  not  proper  to  be  difcuffed  on  this  fummary  ap* 
plication  :  but  they  ordered  the  defendant  to  be  difcharged  on 
the  ground,  that  where  it  appeared  from  the  affidavit  to  hold  to 
bail,  that  there  was  a  probability  of  the  contra£b  being  void,  on 
which  the  a£iion  was  founded,  it  would  be  wrong  to  detain  die 
defendant  in  prifon :  more  particularly  as  the  plaintiff  would  bj 
fuch  means  have  an  opportunity  of  tampering  with  the  defendant 
in  prifon,  and  of  efcaping  from  the  penalties  of  the  a£l,  by  pte- 
venting  the  cafe  from  being  brought  before  the  court* 

A  loaii  upon  the  voyage,  without  a  fecurlty  on  the  (hip  or 

goods,  is  entirely  prohibited  by  the  laws  of  France  i  for  in  the 

marine  ordinances  of  that  country,  there  is  a  general  regulation 

Ord.  of  Lou.  (imllar  to  that  made  here  with  refpeA  to  India  (hips  ;  <*  Faifons 

Contrat8*r    "  dcfenfcs  dc  prendre  deniers  a  la  grolTe  fur  le  corps  ct  quiUcdu 

trofl-eAfaat.  <(  navlre,  ou  fur  les  marcbandifes  de  fou  chargcment,  au  dela 
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^*  de  leur  valuer^  au  peine  d'etre  contraint,  en  cat  de  fraude^  att  C  H  A  P# 
*«  paicmcnt  des  fommes  cntieres,  noh  bbftaiit  la  pcrte  ou  prife  .   ^^^^^ 
<«  dii  vaiffeau."     And  in  another  place  it  is  faid,  that  where  a  loc  cic. 
gtcatet  fuih  is  borrowed  than  the  fliip  or  goods  are  worth,  where  "^-  ^5- 
there  is  no  fraud,  the  contra^  is  void^  except  as  to  the  amount 
of  tiie  real  value  of  the  (hip  or  goods.    If  then  the  contraft  be 
onlf  binding  as  far  as  there  is  property  to  anfwer  the  loan,  ic 
follows  that,  by  the  law^  of  France^  this  contrafik  cannot  exift 
Upon  the  hazard  of  the  voyage  merely,  unlefs  there  be'a  fecurity 
alfo  upon  the  (hip  or  goods. 

The  contrail  of  bbttomry  and  refpondentia  feems  to  deduce  2  Biackft. 
its  origin  from  the  cuftom  of  permitting  the  mafter  of  a  (hip,  ^®°*'  *^7* 
when  in  a  foreign  country,  to  hypothecate  the  (hip  in  order  to 
f aife  money  to  refit.    Such  a  pcrmiffion  is  abfolutely  neceflfary^  B«ro«rd  t. 
and  is   impliedly  given  him  in  the  very  a£l  of  conftituting  him  Moor,  9/?. 
mafter,  not  indeed  by  the  Commox:  Law,  but  by  the  Marine  ^"'Jy  report- 
Law,  which  in  this  refpeft  id  reafonable  ;  for  if  a  (hip  happen  bare,  p.  it. 
to  be  at  fea,  and  fpring  a  leak,  or  the  voyage  is  likely  to  be  de^ 
feated  for  want  of  nece(rarie8,  it  is  better  that  the  mafter  (hould 
have  it  in ,  his  power  to  pledge  the  (liip  and  goods  (a)  or  either  of 
chem,  than  that  the  (hip  (hould  be  loft,  or  the  voyage  defeated. 
But  he  cannot  do  either  for  any  debt  of  his  own :  but  merely  in  Molioy,b.  a. 
cafes  of  neceffity,  and  for  completing  the  voyage.     Although  ^'  ^'  ^'  m* 

art.  I  &  2S« 

{s)  That  the  naOcr  might  hypothecate  the  goods,  ai  well  as  the  fliip,  in  cifes  of 
ntceffic/y  <iBpeode^  tlil  Utely  more  upoa  a  general  underAaoding  that  fuch  bypotheca* 
tion  might  be  made,  tbao  upoa  any  very  dlreA  authority  upon  the  point.     In  a  note  to    fuflln  r* 
m  cafe  in  Salkeld,  it  is  faid  that  the  mafter  may  hypothfcate  either  Ihip  Or  goods  ;  for  the  Ballam^ 
inafter  iscntrufled  with  both*  and  repreftots  the  tfaders,  as  well  as  the  own^  of  the  X  Salk.  54^ 
Aip. 

Bttt  in  a  late  cafe  in  tbt  High  Court  of  Admiralty  in  Ungland^  this  quelHion  has  un»   r^v.^  tL» 
^ergooeall  that  elaborate  and  learoed  dif^uflion  which«the  abilities  of  the  advocates  of  Gratitudine 
thstcouit  were  io  competent  to  aftbrd  ic ;  and  has  met  with  a  decifion,  confirming  tk«   3d  vol.  of 
M^ovt  Mt*  of  Jtifiin  V.  BaiUmf  formed  upon  mature  deliberation  and  folid  argument^  u   Robinfon*! 
will  appear , from  the  judgment  pronounced  by  the  eminent  perfon  who  prefides  in  t|>at  ^^"^*^*'^T 
court.     It  was  my  intention  to  have  given  an   abl^ra^  of  the  judgment :    hot  aa        ^  ^'   ^ 
abridgibent  would  have  dooe  great  Injuftice  to  the  argument  of  that  learned  judge;  and 
therefore  I  content  myfelf  with  having  referred  to  the  fubjed  as  fo  fettled^  ind  having 
pointed  out  to  the  reader  the  valuable  reports  in  which  the  arguments  both  of  the  judge  / 

and  advocates  may  be  found  at  large.  The  extent  of  that  decifion  feems  {to  be  this, 
that  the  mafter  of  a  veflcl*  carrying  a  cargo  on  freight,  may,  in  a  foreign  port,  hypo* 
thecate  that  cargo  for  the  repairing  danagci  fuftatned  by  the  fhipat  fea^  fuch  repairs 
being  abfolutely  Be€€fl*iiry  fos  the  parpofe  of  delivering  the  cargo,  Mcording  to  the  cJtar« 
snr  ptrcjr* 

ft  &  9  tfa0 


55^  OP  BOTTOMRY 

CHAP,  the  mafter  of  the  ▼cffcl  hz*  this  power  while  abroad,  bccaafc  ft 
h  abfdtttel^  neeeffaiy  for  purpofes  of  commerce  and  sa?igation; 
yet  the  yerj  fame  aathority  which  gave  that  power  in  thofe  cafes, 
haa  denied  it  when  he  happens  to  be  in  the  fame  place  where  the 
owners  refide*    Thus  the  laws  of  OUtm^  in  the  place  above 
cited,  fpeak  of  the  captain  being  in  a  foreign  country,  and  firit 
writing  home  to  his  owners  for  money^  before  he  takes  money 
Uwsef  the  on  bottomry:  and  the  laws  of  the  Hapfe  TownSf  which  were 
Towns         founded  on  thofe  of  Olfronf  (peak  the  fame  language  ^  for  thej 
atu  So.        fay,  ««  a  mafter  being  in  arrange  country^   if  neccflky  driYchim 
"  to  it,  maytake  up  money  on  bottomry,  if  he  cannot  get  it 
HoSart,  II.  <*  without,  and  the  owners  (hall  bear  the  charge.*^    In  additioo 
^•^95•      to  this,  from  all  the  cafes,  which  have  been  determined  at  die 
Common  Law  upon  the  fubjed,  it  may  be  inferred  that  the  (bip 
Iboold  be  abroad,  as  well  as  in  a  ftate  of  neceiCty,  to  juftiff  the 
MoiiojrJ.  f .  captam  or  matter  in  taking  money  on  bottomry.    Molloj  in  ex- 
prets  terms  declarest  that  a  mafter  has  no  power  to  take  up 
money  on  bottomry,  in  places  where  his  owners  dwell ;  other- 
MoUoj  kc   wife  he  and  his  eftate  muft  be  liable  thereto.'— If,  indeed,  the 
^^  owners  do  not  agree  in  fending  the  fhip  to  fea,  the  majority 

flull  carry  it,  and  then  money  may  be  taken  up  by  the  mafter 
cm  bottbmry  for  their  proportion  who  refufe,  although  they  itidt 
Ord.ofLoa.  ^pou  the  fpot,  and  it  fliall  bind  them  all.     The  two  laft  rules 
*♦•  *'^\  ,     are  Ac  fame  with  the  marine  ordinances  of  France  upon  that 
grofiei  art     ptnnt :  for  they  alfo  declare,  that  thofe  who  lend  money  to  tne 
*  *  ^'         mafter,  in  the  place  where  the  owners  refidc,  without  their 
confent,  fhall  have  no  fccurity  or  hypothecation,  but  on  fach 
«  part  o&  the  ihip  only  as  belongs  to  the  mafter  himfelf,  ereo 

though  the  money  was  advanced  for  repairs,  or  for.purchafing 
provifions.  But  Aat  the  fiiarcs  of  thofe -owners,  whoxtfufcto 
fend  out  the  (hip,  fliall  be  afFcdcd  by  the  loan  of  money  to  the 
2  v.iirt  mafter  for  necefiaries.  The  juftice  and  propriety  of  fuch  a  re- 
Vi'm,  JO.  gulation,  arc  evident  from  confiderihg  that  fuch  a  contraft  w>* 
only  intended  for  the  benefit  of  all  parties  in  thofe  places  wheit 
the  owners  had  neither  arefidence,  nor  any  correfpondents. 

for)  let,  Tr.  .  The  contra£);  of  which  we  treat  is  of  a  different  nature  from 
rVrHl  '  ^  almoft  all  others :  but  that  which  it  moft  nearly  refembles  is  the 

a«i.  6.  '  contraft  of  infurance  :  for  the  lender  on  bottomry  or  at  refpoo- 
dcntia,  runs'  almoft  all  the  fame  rilks,  with  refpe£k  to  the  pro- 
pextj  ^n  which  the  loan  is  made»  that  the  infurer  does  with 
•  rcfpca 
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f  dp^a  to  th^  effefts  inrured.    There  are,  however,  fome  con-  c  ha  p, 
fiderable  diftindions ;   for  inftance,  the  lender  fupplies  the  bor^ 
rower  with  rtioney  to  purchafe  thofe  efie£^s  upon  which  he  is  to 
run  the  riik:  not  fo  with  the  infurer.    There  are  alfo  varioos 
other  di(tinclions% 


But  however  fimilar  they  may  be  in  other  rcfpedla,  they  diflfer  ^^•^•[•^ 
very  much  in  point  of  antiquicy.  We  have  formerly  endeavoured 
to  (how  that  the  contra^  of  infurance  was  certainly  unknonlra 
to  the  traders  of  the  ancient  worM :  but  it  is  equally  clear  that 
with  the  contraA  of  bottomry  and  refpondentia,  or  what  WUs 
equivalent  to  it,  they  were  perfe£tly  acquainted.     In  thofe  firag- 
ments  of  the  famous  fea  laws  of  the  RbotEan/^  which  have  been 
preferved  and  tranfmitted  to  our  times,  I  think  there  are  very 
evident  traces  of  this  fpecies  of  contrad.     In  one  fedion  it  is  Leg.  Rboi. 
faid,  «  that  when  maftcrs  of  (liips,  who  arc  proprietors  of  one  ^-  !•«*•*«• 
<<  .third  of  the '  lading,  take  up  money  for  the  voyage^  whetb<sr    ^ 
«<  for  the  outward  or  homeward  bound,  or  both;  all  tranfa^liotis 
**  {hall  pafs  according  to  the  writings  drawn  up  between  the 
^<  matter  and  lender,  and  the  latter  (hall  put  a  man  on  board 
**  the  fhip  to  take  care  of  his  loan/'   But  in  another  place,  thefe 
laws  fpeak  more  explidtly,  and  with  a  dire6t  reference  to  the 
didinAion  between  naval  intereft,  and  that  which  is  given  for  a 
}an4/  riijc     «  If  mafters  or  merchants  borrow  money  for  their  Leg  RSo<f. 
f«  voyages,  the  goods,  freights,  (hips,  and  money,  being  free,  ^'  *•  ■'*•  •^ 
<<  they  (hall  not  make  ufe  of  furety(hip,  unlefs  there  be  fome 
<*  apparent  dflviger  either  of  the  fea  or  of  pirates^    And  for  the 
**  .money  fo  lenjt,  the  borrowers  (hall  pay  nova/  intwejl*^    Frooi 
thefe  two  quoutioas,  little  doubt  can  be  entertained,  but  that 
the  Rhodiam  ufed  to  borrow  and  {end,  upon  the  hazard  of  the 
Foyage,  for  an  increafed  premium.      It  was  formerly  fecn  that 
the  Rhodian  laws  in  general  n^e^e  adopted  by  the  B^omam  s  and 
^onfequently  that  branch  of  them,^  which  rebates  to  bottomry 
amongft  the  reft ;  for  you  can  hardly  open  a  book  upon  the 
^oman  law,   but  you  meet  with  chapters,  de  nautlco  fatmre^  di  oi^eft,  lih. 
nauticis  ufurist  which  plainly  (how  that  this  contraft  Was  well  **•  *'*•  *• 
known  to  the  jurids  of  that  di(tingui/hed  nation.    It  was  alfo  tit.  %i. ' 
called  by  them  pecunia  irajc8itta :    becaufe  it  was  giveA  to  the 
borrower  to  be  employed  by  him  in  commerpe  upon  and  beyond 
the  fea.     It  appears  from  Valin^  that  fome  writers  of  the  French  ^  ^^^^ 
patipn  had  funpot^d^  that  this  contra^  w?S  wfapU^f  ui|knowo  to  Cam,  i. 

•  lit  R  3  Ae 
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CHAP,  the  ancients,  and  that  it  was  peculiar  to  France  alone,  Win 
**^  ,  very  clearly  expores  the  abfurdity  of  fuch  an  idea ;  and  it  fccms 
.  to  be  fufficieptly  anfwe^edi  if  deferving  of  an  anfwer,  by  what 
has  been  already  faid.  In  addition  to  this  we  may  add)  that  (o 
far  from  being  peculiar  to  France^  it  has  obtained  a  pbce  in  the 
codes  of  all  the  maritime  (latesi»  whpfe  law«  have  been  pnynul- 
gated,  or  haye  been  a(  all  fs^mous  in  the  modem  world.  In  thi^ 
chapter  we  have  already  had  occaGon  to  cite  two  pafTages  from 

Art.  i&sft.  the  judgments,  or  laws  of  Oleron  upon  the  fubjeft,  as  well  a^ 
the  doth  article  of  the  laws  of  the  Hanfi  towns  :  and  by  a  ^ef^ 

WHb  °^       ^^^^^  ^^  *^  ^^^^  article  of  the  laws  of  Wijbuyt  it  will  be  found, 

45.  *  that  the  nature  of  bottomry,  as  well  as  its  pamcj^  was  ^erfefilf 

known  to  the  makers  of  thpfe  ordinance;,. 

•  "U  Cuid.  In  the  Guidott^  indeed,  it  is  fuppofed  that  ^he  cpntraS  of 

bottomry  now  in  ufe,  is  not  at  all  the  fame  as  that  which  was 

known  to  the  ancients*     This  authority  is  refpcflable :  but  h&\ 

'  mud  fpeak  for  themfclYCS  \  in  addition  to  which,  the  cclcbratw 

,  9.  Emerigon,  Emerigon  has  obferved,  that  the  affertion  of  the  author  of  the 

^*  ^  *'         Guidon  is  only  true  with  refpeft   to  the  form  which  the  modem 

regtilations  have  given  to  this  contraft,  the  true  origin  of  which 

•  is  loft  ill  its  antiquity* 

In  our  definition  of  bottomry  it  was  faid,  that  if  the  fliipamw 
fafe,  the  lender  (hall  be  paid  hia principal,  and. the  ftipulatcd 
intereft  due  upon  it,  however  much  it  excee^  ^hc  legal  rate. 
j!b^  2°^'    1    '^^^  ^^^  principle,  upon  which  this  is  allowed,  is  not  mcrtlf 
u  8. 13.        the  great  profit  and  convenience  pf  trade,  a$  has  frequently  been 
*  ^*^'  ''*^"  urged;  hut  the  rifle  which  the  lender  runs  pf  lofitig  both  princi- 
pal and  intereft  ;  fpr  he  runs  the  contingency  of  winds,  i^ 
f  Vef'  iS+«   and  enemies.     It  is  therefore  of  the  effence  of  a  contraft  of  bot- 
tomry, that  the  lender  runs  the  rifle  of  the  voyage  \  and  thatboA 
principal  and  intereft  be  at  hazard ;  for  if  the  rifk  go  only  to  the 
intereft  qr  premium,  and  not  to  the  principal  alfo,  though  a  real 
'     ^      and  fubftantial  rifle  be  infected,  it  is  a  contrail  againll  the  ft&- 
i»  Ann.       tute  of  ufury,  and  therefore  void.     This  has  been  frequently  fo 
Pothw,  6.  determined  in  our  courts  X)f  law ;  and  it  is  confonant  to  the  ideas 
Noi.  x^.      pf  fordgn  writer^. 

Hlfr«i7  ^'        ^  aftiop  of  debt  was  brought  upon  an  obligation.    Thcd^ 
'Cro.  jM.      fendant  pleaded  the  ftatute  of  pfury^  and  ihowedj  that  a  fl^P 

?*'^'    '      *  *  '  ^  .went 
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went  to  fifli  \n  Newfoundland^  (which  voyage  might  be  performed  CHAP, 
in  eight  months,)  and  that  the  plaintiflF  delivered  50/.  to  the 
defendant,  to  pay  60/.  upon  the  return  of  the  fliip  oflF  Dartmouth: 
and  if  the  faid  fhip,  by  occafion  of  leakage  or  temped,  (hould 
hot  return  from  Newfoundland  to  Dartmouth^  then  the  defendant 
(hould  pay  the  50/.  only ;  and  if  the  (hip  never  returned,  he 
fliould  pay  nothing.  And  it  was  held  by  all  the  court,  not  to 
be  ufary  within  the  ftatute.  For  if  the  fhip  had  (tayed  at  New^ 
foundlani  two  or  three  years,  he  (hould  have  paid  at  the  return 
of  the  (hip  but  60/. :  and  if  the  fhip  never  returned,  then  nothing; 
fo  that  the  plaintiff  ran  the  hazard  of  having  lefs  than  the  imereil 
which  the  law  allows ;  and  poflibly,  neither  principal  nor  in* 
tercft. 

This  cafe  was,  upon  another  occafion,  mentioned  in  argu-  Roberfs  ▼. 
ment  by  one  of  the  judges  on  the  bench  -,  the  principle  on  which  cro^jl". ' 
it  was  decided,  was  recognized,  and  the  cafe  itfelf  allowed  to  S^^^* 
be  law. 

'Soalfo  in  another  cafe  of  debt  upon  an  obligation,  condU  joyv.Ken'% 
tioned  to  pay  fo  much  money,  if  fuch  a  (hip  retuined  withm  fix  ^^^  ^*^' 
months  from  Oftendxn  Flanders  to  London,  which  was  more  by 
the  third  part  than  the  legal  intereft  of  money ;  and  if  fhe  do 
not  return,  then  the  obligation  to  be  void :  the  defendant  pleadK:d 
that  there  was  a  corrupt  agreement  betwixt  himfelf  and  the 
plaintiff,  and  that  at  the  time  of  making  the  obligation,  it  was 
agreed  betwixt  them,  that  he  (hould  have  no  more  for  intereit 
than  the  law  permits,  in'  cafe  the  (hip  (hould  ever  return ;  and 
avers  that  the  o6ligatioo  was  entered  into  by  covin,  to  evade  the 
ftatute  of  ufury,  and  the  penalty  thereof:  upon  this  averment 
the  plaintiff  took  ifTue,  and  the  defendant  demurred. 

• 

Lord  Chief  Baron  Hale. — "  Clearly  this  bond  is  not  within 
the  ftatute,  for  this  is  the  common  way  of  infurance ;  and  if 
this  were\oid  by  the  ftatute. of  ufury,  trade  would  be  deftroyid; 
It  is  not  like  to  the  Cafe,  where  the  condition  of  the  bond  is  to 
give  fo  much  money,  if  fuch  or  fuch  a  perfon  be  then  alive ; 
for  there  is  a  .certainty  of  that  at  the  time.  But  it  is  uncertain 
and  a  cafuaity  whetheT.fuch  a  (hip  (hall  ever  return  or  not." 


In  another  cafe  of  debt  upon  an  obligation  for  300/.  the  con-  Soome  ▼. 
dition  wasi  that  if  fuch  a  fhip  went  to  Surat  in  the  Eq/l  Indies^  z  Sid.  27. 

E  R  4  and  '  *-**•  54. 
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CHAP,  anj  retunied  (afe ;  or  if  the  owner,or  the  jroodt  laden  ot^boail 
the  (hip  leturaed  fafe,  then  the  defendant  wa«  to  pty  the  pria* 
tipal  ta  the  plaintiff,  and  40^  for  each  1 00/.  i  but  chat  if  the 
fliip  fliould  perilh  by  unavoidable  cafualties  of  fea,  fire»  or  eiie« 
naies,  to  be  proved  by  fitfficient  teftimony,  then  the  plaintiff 
ihould  have  nothing.  The  doubt  was»  whe^er  tbfs  was  an 
nfurious  eontra£i :  and  it  was  faid  to  be  fo,  becanfe  the  payment 
depended  upon  fo  many  things,  one  of  whichi  in  all  probabBity 
vrould  happen.  But  the  whole  court  held  it  not  to  be  within 
the  ftatttte. 

Lord  Chief  Jnftice  Briigman  took  a  diftindion  between  a 
bargain  of  this  kind  and  a  loan  ;  for  where  there  u  a  baigatni  u 
herej  and  tte  principal  is  ha2arded»  that  cannot  be  within  the 
ftatute  of  nfury  \  but  it  is  odierwife  of  a  loan,  where  the  prind, 
pal  is  not  in  danger.  Here  there  are  apparent  rilka  of  the  fea, 
fire>  and  enemies*  and  the  length  of  the  voyage  $  all  of  which 
endanger  the  lofs  of  the  principal.  Thefe  bottomry  contradi 
are  for  the  advancement  of  trade,  and  therefore  judgment  mnft 
.  be  for  the  plaintiffs 

Thefe  cafes  are  ;dl  vniform  in  the  principle  which  they  goto 
cftablilh,  that,  on  account  of  the  rifle,  the  intereft  (hall  be  larger 
than  the  common  rate :  but  notwithftanding  this,  a  cafe  is  to  he 
found  in  the  Equity  Reports,  which  direfikly  tends  to  deftro;  the 
rule  of  decifion  in  all  thefe  cafes. 

Papay  ▼!  A  part  owner  of  a  fhip  borrowed  money  of  the  plaintiff  upon 

«  Equ'tf      •  bottomry  bondi  payable  on  the  return  of  the  fliip  from  the 

Caitt  Abr.    voyage  flie  was  then  going  m  the  fcrvlcc  of  the  Eaft  India  Cm- 

^^^  panji  who  brpke  up  the  fliip  in  the  Eafi  Indies  i  and  the  owners 

brought  their  a^ion  again  ft  the  Coo^pany,  arid  recovered  ^a- ,' 

mages,  which  did  not,  however,  amount  to  a  full  fatis£a£tion. 

The  plaintiff  brought  his  bill  to  have  his  proportionable  fatisfac- 

tion  out  of  the  money  recovered  ;  but  his  bill  was  difmiffed,  and 

he  was  left  to  Recover  as  well  as  he  could  at  law  ;  for  a  qourt  of 

equity  will  iievcr  af^ft  a  bpt^om^y  bond,  \fhich  carries  unrtflfo^* 

^^leinieffjl. 

This  cafe  .cf^nreys  a  vf ry  unoiex^ed  cenf ure^  vI^mi  bottsnrf 

hqoAh  ^^^  ^(  aUnWf^r anted  .by  :(he  ^oxig  9baui.aCunif9nn ^^* 

foos 
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fiont  in  thejr  favour.    Indeed,  fram  ^he  very  nature  of  the  con*  c  H  a  p« 
trad,  they  are  to  cany  the  naval  intereft,  which  is  always,  gxeater      ^^^' 
than  land  intereft,  in  proportion  as  ibt  rifles  run  by  the  lender 
in  bottomry  are  much  greater  than  thofe  which  a  lender  upon 
common  bonds  incurs  (a). 


To  be  fare  if  a  contra  A  were  made,  by  colour  of  bottomry,  4Com.DTg.. 
iA[or4er  to  evade  the  ftatute,  it  would  be  ufurious  and  void,  ^ylt.  146^ 
and  highly  deferving  of  all  the  cenfure  and   difcouragement 
which  the  courts,  cither  of  law  or  equity,   could  poffibly  throw 
upon  it. 

In  England  then  it  is  clear,  from  thefe  cafes,  that  there  is 
nothing  unlawful  in  the  contrad  of  bottomry :  but  fome.  wtiter» 
in  foreign  countries  have  endeavoured  to  bold  it  up  to  the  world, 
as  an  illicit  andean  ufurious  bargain.     Sfrascba,  who  has  written  ,lotro<i.  4» 
4ipon  infurances,  has  introduced  a  long  diflertation  to  prove  the  ^^^^'g*  * 
truth  of  this  pofition  j  and  feveral  other  writers  have  either  pre* 
ceded  or  followed  him  in  fupport  of  the  fame  do£lrines.    If, 
indeed,   the  money  fo  lent  were  given  merely  by  way  of  a  loan, 
and  fuch  exceflive  intereft  were  demanded  for  the  ufe  of  the 
money  only ;  there  might  be  force  in  the  objeSion.    But  when 
it  is  confidered  as  (he  price  of  the  great  rifks  incurred,  it  has  not 
the  lead  femblance  of  ufury  ;  it  is  a  fair  and  confcientious  con* 
traQ,  highly  beneficial  to  the  commerce  and  general  interefts  of 
fociety. 

Thefe  authors  have  met  with  very  able  oppofers'  in  Pothiir  p^y;^^ 
and  Emerigptii- yrho  have  clearly  (hewn  the  fallacy  of  their  doc<>  Avanturt 
trine  5    and  they  have  proved  to  demonftration,  that  even  the  koLT.^*^* 
fathers  of  the  church  have  acknowledged^  that  this. contra£l, has  sEmer.^^, 
.  nothing  in  it  ofienfive  to  religion  or  good  morals.    Almoft  all  iii>/a?t '6. 
the  writers  of  eminence  agree  with  the  two  laft  named,  as  to  the  ^  3^ 
legality  of  loans  on  bottomry  and  at  refpondcQtia ;  s|nd  it  is  now  Navibai  ct 
univerfally  admitted  and  pradifed  in  all  the  maritime  and  trading  ^^ ''^^b|^^* 
countries  in  Europe.  Com  4S7 

(«)  Mr.  fQuNan^t  in  Ui  Ttloable  ed'tioa  of  ^  A  Trcatife  of  Equity,"  his  fup- 
foUA  (hat  in  the  above  paflagc  I  meant  to  complain  of  the  mterfeiasce  of  a  Conrt  ^ 
E^olty  in  cafe*  where  $MberiUsiit  w^vmI  mttr^  was  demanded.  But  a  littieattention  to 
tbefaJpr^i^e  coapl^ned  of,  .and  alio  to  what  followni,  wiii  dcaooftrate,  that  1  nnljr  aU 
jttded  10  general  ccnfurea  npon  a  fpeclef  of  ^tt^  (^  bifhljf  bcacficift  foy  coaimercial 
|arpoics»    See  Foabl.  foL  i.  ^ •  s^j. 
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But  as  the  hazard  to  be  run  is  the  very  baGs  and  foundation  rf 
ihis  contra^i  ;  it  follows,  that  if  the  rifk  is  not  runi  the  lender 
cannot  be  entitled  to  the  extraordinary  premium  ;  for  that  would 
be. to  open  a  door  to  means  by  which  the  ftatutesofufury  might 
be  evaded.    This  was  fo  decided  in  the  Court  of  Chancery. 

1>erv)^  ^*  The  cafe  was  upon  a  bottomry  bond,  whereby  the  pisuntiff 
iVm«z63.  ^^^  bound  in  cotifideration  of  400/.  as  well  to  perform  the  ?of* 
age  within  fix  months,  as  at  the  fix  months'  end  to  pay  the  400^1 
and  49/.  premium,  in  cafe  the  veiTel  arrived  fafe,  and  was  not 
;  loft  in  the  voyage.  It  ha|)pened  that  the  plaintiff  never  went 
the  voyage.  Whereby  the  bond  became  forfeited,  and  he  now 
preferred  his  bill  to  be  relieved.  Upon  the  former  hearing,  as 
the  (hip  lay  all  the  time  in  the  port  of  Londsn^  and  there  was  no 
hazard  of  loGng  the  principal,  the  Lord  Keeper  thought  fit  to 
decree,  that  the  defendant  fliould  lofe  the  premium  of  40/.  and 
be  contented  with  his  principal  and  ordinary  tnter^fl.  And  now, 
upon  a  rehearing,  he  confirmed  his  foimer  decree* 

FoAicr  With  this  decree,,  which  is  equitable  and  juft,  the  trend 

Groflt*'*     writers  agree.     They  fay,  that  ip  fuch  acafc,  ««  L'empruntcur 

Avanturcy     «  fcra  bicn  oblige  de  rendre  la  fomme  quilui  a  cie  pretee,  vdx^ 

%  v»ii;ji  10.  **  '^  ^^  ^^^^  P^s  oblige  de  payer  en  outre  la  fomme  qu'il  a  promis 

•*  de  payer  pour  le  profit  maritime ;  car  le  profit  maritime  efant 

•'  le  prix  des  rifqucs  que  le  preteur  devoit  courir  des  efFetsfar 

•<  kfquels  le  prct  cte  fait,  il  ne  pent  lui  etre  du  de  profit  mari- 

<*  time  quand  il  n'a  couru  aucuns  rifques,  ne  pouvant  pas  y  avoir 

«*  un  prix  des  rifques,  s'il  n'y  a  pas  eu  de  rifques.*' 

Ttde^tte  Bottomry  bonds  generally  exprefs  from  what  time  the  rifk 

Vi^^l**     fliall  commence,  as  that  the  (hip  (hall  fail  from  London  to  fuch  a 

port  abroad,  &c.     In  fuch  cafes,  the  contingency  does  not  com- 

Bcawcs  Le«  mencc  till  the  departure  :  and  therefore  if  the  ihip  receive  injury 

41b  edit.       by  ftorm,  fire,  &c.  before  the  beginning  of  the  voyage,  the 

r-  x»7-        perfon  borrowing  alone  runs  the  hazard.    But  if  the  condition 

be,   «  that  if  the  Ihip  (hall  not  arrive  at  fuch  a  place  by  fuch  a 

time,  then,*'  &c.  \  in  thefe  inftances,  the  contraA  commences 

from  the  time  of  failingt  and  a  diSerentVuIe>  aa  to  the  lofs,  will 

neccfiarily  prevail. 

%  Mffeat,        We  have  fliown  at  the  beginning  of  this  chapter,  that  tbe 
a»-  ioo«      amount  of  the  loan  on  bottomry  qr  refpondentia^  ia  this  coontrf » 
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U  not  reftrained  by  any  regulation  whatever ;  although  it  is  in  C  H  a  p. 

many  maritime  ftatcs  by  exprefs  ordinances :  that  the  only  re-  ,^  ^^^' 

ftri£lion  in  the  law  of  England  is^  with  refpcft  to  money  lent  on  19  Geo.  ». 

fliips  and  goods  going  to  the  Eaji  Indies^  which,   by  ftatute,  **^^*  ^^' 

muft  not  exceed  the  value  of  the  property  on  which  the  loan  is 

made.     It  remains  then  to  fee  what  thofe  rifks  are,  to  which 

the  lender  undertakes  to  expofe  himfelf*    Thefe  are  for  the  mod  vi<ie  the 

part  mentioned  in  the  condition  of  the  bond,  and  are  nearly  the  {Jjf*"*'*'^' 

fame,  ag^inft  which  the  underwriter,  in  a  policy  of  infurance,  Roccuide 

undertakes  to  indemnify,   "  Limita  hoc  Jinguiariter^  ut  creditor  Not  «x!* 

**  fubeat  periculum  navigationis^in  cafthus  fortuitts  ianiumJ'^  Thcfc 

accidents  are,  tempefts,  pirates,  fire,  capture,  and  every  other 

misfortune,  except  fuch  as  arife  either  from  the  defers  of  the 

thing  itfelf,  on  which  the  Ipan  is  made,  or  from  the  mifconduQ: 

of  the  borrower :  for,  fays  the  halidn  lawyer,  laft  quoted,  in  ^  y,|j„  j. 

continuation  of  the  above  fentence,    "  5ecus  eft  fi  infortunium^  Rocctt»,u>u 

♦*  vW  naufragium  ex  culpa  debitoris  procejferit^  quia  tunc  cndltor 

f*  non   tenetur  de  pfriculo^  et  damno^  in  quod  incurritur  ex  culpi 

f*  vehentis,  prout  in  fimili  deciditur  in  materia  ajpcuratkfnis,  uf  ^ 

^^  quantumcumque  ajfecuraiiojit  generalise  non  contineat  periculum^ 

i^  ant  damnum^  quod  foQo  ajfecurati  contingit!* 

It  feems  to  have  been  a  doubt  late  in  the  laft  century,  whether  Barton  v. 
a  lofs  by  the  attacks  of  pirates  fell  within  the  words,  perils  of  the  y***?^^ 
fea ;  for  it  was  argued  in  the  King's  Bench,  in  the  reign  of 
James  the  Second.     But  the  Court  were  of  opinion,  .that  piracy 
ffzs  one  of  the  dangers  of  the  feas. 

The  lender  is  anfwerable  likewife  for  loflcs  by  capture;  or4o 
fpeak  more  accurately,  if  a  lofs  by  capture  happen,  h^  cannot 
recover  againft  the  borrower ;  but  in  bottomry  and  refpondentia 
bonds,  capture  does  n.c^  mean  a  mere  temporary  taking,  But  it 
muft  be  fuch  a  capture  as  to  occaGon  a  total  lofs.  And  there«^ 
fore,  if  a  fliip  be  taken  and  detained  for  a  fliort  time,  and  yet 
^rrive  at  the  port  of  deftination  within  the  time  jimited,  (if  time 
be  mentioned  in  the  condition^}  the  bond  is  not  forfeited,  and  ' 
the  obligee  may  recover. 

Thi9  do£trine  was  laid  down  by  the  whole  Court  of  King's  T«ree  v. 
Bench,   in  a  cafe  upon  a  bond  of  this  nature  j  the  proceedings  r  R*S?ek 
on  which  were  fully  ftated|  when  the  unanimous  opinion  of  the  Term, 

court 
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CHAP,  court  wa»  delivered  by  Lord  Mansfield.—**  This  comes  before 
**'•      the  court  upon  a  motion,  on  the  part  of  the  defendant,  fort 
new  hriaL    It  was  an  a£^ion  of  debt  upon  a  bottomry  bond  ;  die 
condition  of  which  was,  that  upon  the  fliip*s  fafc  arrival  at  Ntv) 
Torky  a  certain  fum  of  money  fliould  be  paid  to  the  plaintiff; 
but  that  in  cafe  the  (hip  (hould  mifcarry,  be  loft,  caft  away,  or 
taken  by  the  enemy,  tlie  plaintiff  (hould.  have  nothing.     The 
defendant  pleaded  three  pleais:   lA^  Non  eJfaHttm ;  idly.  That 
the  (hip  did  not  arrive  at  New'  Tork,   the  port  of  deftination-, 
ijdly,  that  the   (hip   was  captured.    Upon  the  two  ftrft  plefes 
iffue  was  joined  :  and  to  the  laft,  there  was  a  replication  of  re- 
capture.    The  fa£\s,  which  appeared  in  evidence  on  the  trial, 
are  ihefe  :  thtjhtp  was  tahh  before  her  arrival  at  New  Tork^  by 
two  American  privateers,   which   detainedier  for  one  monni, 
and  plundered  her  of  her  ftores  j  at  which  time^  was  retiin 
by  an  E/r^///!5  privateer  and  carried  into  Halifax.  The  Admiralty 
Court  adjudged  her  to  be  a  good  prize  to  the  Englijb  privateer, 
and  decreed  that  (he  (hould  be  reftored  to  the  original  owners, 
ou  paying  one  eight  for  falvage  :  that  (he   proceeded  with  the 
remainder  of  her  cargp  to  Wf^<;  Torh^  and  earned  her  freight- 
that  the  value  of  the  (hip  was -not  fufficient  to  fatisfy  the  bond. 
Thcfe  are  the  fafis.     Now  it  is  clear,  that  by  the  law  of -%- 
land  there  it  neither  average  n$r  falvage  upon  a  bottomry  bond.    " 
was  indeed  contended  at  the  bar  on  the  part  of  the  defendant, 
that  this  cafe  was  within  the  faving  of  the  bond  ;  for  it  is  pio- 
vided,  that  in  cafe  of  lofs  by  capture^  &c.  the  bond  (hould  be 
void :  and  that  here  there  was  a  capture,  and  a  detention  for 
one  month.     But  upon  confideration,  we  think  that  a  taptarc 
within  thij  condition  docs  not  mean  a  temporary  capture^  bot  it 
fnujl  be  a  totaUofs :  now  here  it  was  not  fuch  a  capture  as  to  oc- 
caCon  a  total  loft.    The  voyage  was  not  loft,  for  the  defendant 
purfued  it  and  earned  his  freight.     Freight  depends  upon  the 
fafcty  of  the  (hip ;  and  as  the  freight  was  eamed|  the  (hip  muft 
have  arriv(;d  fafe  at  the  port  of  deftination.    In  whatever  ^ay 
we  determine  this  cafe,  there  niuft  be  a  hard(hip  :  but  we  .art 
all  of  opinion,  that  the  vcrdidl  is  right,  and  t}iat  the  rule  for  > 
pew  trial  muft  be  difcharged. 

from  the  cafe  we  npt  only  learn  what  (ball  be  deemed  a  cap^ 
ture,  within  the  meaning  of  that  word  in  a  bottomry  bond,  h^ 
V9  dpiiye  fropi  it  a  piece  of  very  c^cntia^  informaiipn,  namelyi 
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thar  a  lender  on  bottomry,  or  at  refpondentia,  is  neither  entitled 
to  the  benefit  of  falviagc,  nor  liable  to  contribute  in  cafe  of  a 
general  average.  This  was  cxprefsly  faid  by  Lord  Mansfield  in 
-delivering  the  judgment  of  the  court.  His  LordChjp's  opinion  is 
confirmed  by  the  ftatute  of  the  19th  of  George  the  Second,  c.  37.  J9  G*^-  ^ 
which  allows  tike  benefit  of  falvage  to  lenders  upon  (hips  or  goods 
going  to  the  Eajl  Indies;  clearly  (hewing  that  there  was  no  fuch 
thing  at  the  Common  Law»  otherwife  there  w^s  no  occafion  to 
make  fuch  a  provifion. 

In  this  refpeft  our  law  difFcrs  from  t\\7X  oi  France^  for  the  LeCuidan, 
ordinancesi  ^nd  indeed  it  feems  always  to  have  been  the  cafe  in  x  vaiin,  19. 
that  country,  exprefsly  declare,  that  the  lenders  on  bottomry  »Einer.5o^ 
lhall  be  fubjedi  to  general  or  grofs  avtrage,  in  the  fame  manner 
as  infurers  are  upon  policies  of  infurance ;  for  that  as  thefe  con*  * 

tra3s  depend  upon  the  fame  principles,  they  are  fubjed  to  the 
fame  regulations. 

Our  law  in  this  refped  is  different  alfo  from  that  of  Denmark. 
This  lately  appeared  in  a  caufe  tried  in  the  King's  Bench  before 
Lord  Kenyan  at  GuildhatL 

* 
In  was  an  a£lion  on  a  policy  of  infurance  upon  a  rejpondentia  ^^\^\^  ^ 

bond  on  (hip  ai^d  goods,  at  and  from  B.  to  C.     The  (hip  was  ^^''' ^"' 
Dani/b^  and  an  average  lofs  was  fuftained  upon  the  goods  to  the- 1739. 
amount  of  6L  15/.  per  cent,  and  the  plaintiff,  as  holder  of  a 
refpondentia  bond,  had  been  called  upon  to  contribute  ;  and  now 
brought  his  a£lion  againft   the  Engllfi  underwritets  for  the  j 

amount  of  that  contribution. 

Lord  Kenton  Chief  Juftice.— "  By  the  law  of  England^  a 
lender  upon  refpondentia  is  not  liable  to  average  lofles ;  but  is  en- 
titled to  receive  the  whole  fum  advanced,  provided  (hip  and 
cargo  arrive  at  the  port  of  deftination.  The  plaintiff  contends, 
that  as  by  the  law  of  Denmark^  fuch  lenders  upon  refpondentia 
are  liable  to  average,  and  bound  to  contribute  according  to  the 
amount  of  their  intereft,  the  infurer  mufl  anfwcr  to  them.  The 
Dani/h  Conful  has  proved  that  he  received  a  judgment  of  the 
Court  of  Copenhagen^  the  decrefal  part  of  which  proves  the  law 
9f  Denmark  Xp  be  as  the  plaintiff  has  ftated  it.    The  opinions  of 

feveral 
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CHAP,  feveral  men  o£  eminence  in  that  country  hare  been  oflered  oti 
^^''  each  fide;  but  I  rejcdl  them,  becaufe  the  folemn  tleciGon  of  a 
court  of  competent  jurifdi£lion  i»  of  much  greater  weight,  than 
the  opinions  of  advocates,  however  eminent,  or  even  than  the 
extrajudicial  opinions  of  the  mod  able  judges.  It  feems  as  if 
in  this  cafe,  the  underwriters  were  bound  hj  the  law  of  the 
country,  to  which  the  contrad  relates."  Verdict  for  the  plaia- 
tiff  (a).  I 

It  has  been  faid,  that  if  the  accident  happen  by  the  defatit  ot 
the  borrower,  or  of  the  captain,  the  lender  is  not  liable,  and 
has  a  right  to  demand  the  payment  of  the  bond.  If,  therefore, 
the  {hip  be  loft  by  a  wilful  deviation  from  the  irz€t  of  the  voy- 
age, the  event  has  not  happened,  upon  which  the  borrower  was 
to  be  difcharged  from  his  obligation.  This  has  been  decided  ia 
feveral  cafes.  . 

[a)  ThU  U  not  the  ooly  cifc,  in  which  The  infurers  have  been  held  liable  to  iodemoL 
fji  Che  infured  fcLiving  beeii  obliged  by  the  law  of  a  foreigD  country  lo  pay  a  liiger  fan 
than  bv  the  laws  of  £/i|^/aii^  could  have  been  dcimanded :  though  to  be  fure,  ia  the  cafe 
about  to  be  quoted,  there  feems  to  have  been  an  ufage  proved ;  and  upon  that  the  ieuwd 
judge  much  reiifd,  and  (ttw  to  have  doubted  the  geneial  rule  aa  afterward!  Aated  by 
Lord  Ktv^n  m  the  cafe  of  Walpole  v.  Ewer. 

It  wa«  an  t^ion  on  a  policy,  upon  a  cargo  of  fiA  from  })emfoundiund  to  afiy  port  of 
NeWman  v.  Sp^^  Portugal f'  or  Ita/j*  The  /hip  met  with  bad  weather,  and  put  into  jilicaMt  lad 
Caxaiet,  Legi^orn  to  repair.     I'be  captain  bein'g  owner,  prefented  a  petition  to  the  coromcrda2 

Guildhdl  cowt  of  Pift,  to  adjuft  the  general  average,  as  he  had  put  in  ibr  the  general  benefit  af 
aka  Hilaiy*.  a!J  concerned.  The  court,  according  to  its  ufual  courfe  (which  appears  to  be  a  very  ex- 
traordinary one)  adjofted  the  lofs  by  chtrging  the  cargo  at  its  full  value,  but  the  &if 
only  at  one  half,  and  the  freight  at  one  third  :  and  they  alfo  charged  as  a  part  of  tM 
general  Average,  the  Teamen's  wages  and  provifions,  while  in  port.  The  defendantiai 
underwriter,  had  paid  Into  court  as  much  as  would  cover  the  average  ;  if  adjuftcd  u< 
cording  to  the  memorandum  in  the  policy,  and  the  law  an^  ufage  of  England.  The 
queftion  was^  Whether  the  plaintiff  having  been  compelled  to  pay  beyond  that  fum,ic» 
an. ding  to  the  calculation  of  the  fentcnce  of  the  court  of  Pi/a,  It  wa«'conclufive  open 
the  defendant,  and  the  pialntiflf  was  entitled  to  recover  his  average  by  the  ftmeftandard* 
The  plaintiff  called  feveral  brokers,  who  faid  that  in  repeated  inftances  they  had  ad<* 
juftcd  averages  under  fimilar  fentences  of  the  court  ofPiJa  j  and  the  underwriters,  though 
witli  reladlance,  had  always  paid  them* 

t 

Mr.  Juftice  BuUer.^^**  On  the  general  law,  the  plaintiff  would  fail ;  bnt  in  all  mH* 
ters  of  trade,  ufage  is  a  facred  thing.  I  do  not  like  tfaefe  foreign  fettlemenu  of  ivcr*^ 
age,  which  make  vitderwr^rs  liable  for  more  than  the  ftandard  of  BngBJb  law.  Bot  if 
yoo  are  fatisfied  it  has  bead  the  uCige,  upon  the  eTid«ace  givcn^  it  ought  sot  to  be 
Aakea.'!    The  plaiatiff  had  i  va4iA  accotdingly. 
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I 

An  allien  of  debt  was  brought  upon  an  obligation  for  per-  C  H  a  P* 
formaiice  of  covenants  in  an.  indenture,  wherein  it  was  recited,  ^     ^^^'  ^ 
that  fuch  a  (hip  was  in  the  fervice  of  the  Eaft  India  Company^  ind  Weftern 
that  it  was  to  obey  fuch  orders  as  the?  or  their  faSors  ftiould  ^-  wiWy, 
give  }  and  tqat  me  was  defigned  for  a  voyage  from  Juonaon  to 
Bantam  J  and  from  thence  to  Cbsna  or  Formofa.     The  piaintiflF 
lent  500/.  upon  the  hull  of  the  fhip,  and  the  defendant  cove- 
nanted to  pay,  if  the  ihip  went' from  Z^fii^/t  to  Bantam^  and 
returned  from  thence  dirediy  to  London^  S^ol. :  if  from  London 
to  Bantam^  and  from  thenCe  to  China  or  Formofa^  and  returned 
to  London  within  24  monchs,  650/*  .  If  flie'returned  not  within 
24  months,  then  to  pay   5/.  per  month  above  650/.  till  the  36 
months :  and  if  (he  returned  not  within  36  months,  then  to  pay. 
710/.  unlefs  it  can  be  proved  by  JFiJdyt^hzt  the  fhip  returned    ' 
not,  but  was  loft  within  36  moi^ths.     The  fiiip,  in  fa£l,  went 
from  London  to  Bantam^  and  from  thence  to  Sar^t^   and  other 
parts,  and  fo  returned  to  Bantam;'  and  in  her  voyage  from  Ban^ 
tarn  to  London^   was  loft   withiq  36   months:  upon  which  the 
prefent  action  was  brought. 
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I 
%e  court  inclined  to  be  of  opinion,  that  the  fliip  having  de^* 

viated  from  the  voyage  defc.ibed,  in  going  to  Surat^  the  plain- 
tiff was  not  to  bear  the  lofs,  and  was  confequently  entitled  to 
recover.  They,  however,  took  time  to  deliberate ;  and  after 
confidcration,  gave  judgment  for  the  plaintiff. 

In  another  cafe  of  debt  upon  a  bottomry  bond,  the  defendant  vviuUms  v 
pleaded,  that  the  (hip  went  from  London  to  BarbadoeSfJtne  devi-  Steadman, 
atione,  an4  afterwards  fhe  returned  from  Barbadoes  towards  Lon»  126,  sklnf' 
donj  and  in  her  return  was  loft  in  voyagio  pradlBo  ;  the  plaintiff  34S-  *•  C. 
replied,  that  the  (hip  in  her  return  went  from  Barbadoes  to-  Ja* 
tnaica  g  and   that  after  a  ftay  there,  (he  returned  from  Jamaica 
towards  London,  and  was  loft,  and  fo  (hows  a  deviation.     The 
defendant  rejoined,  that  (he  was  prefled  into  the  king's  fervice, 
and  fo  was  compelled  to  go  to  Jamaica,  which  is  the  deviation 
pleaded  by  the  plaintiff;  without  this  that  (he  deviated  after  (he 
was  preiled.    The  plaintiff  demurred,  and  judgment  was  given 
for  the  plaintiff.     The  plea  of  the  defendant  is  not  good ;  for  he 
pleads  that  the  (hip  went  from  London  toBarhadoes  without  ^e«' 
viatioa^  aod  that  in  the  return  ihe  wa$  loft  in  the  voyage  afoie« 

faid: 
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C  H  A  F.  (^td :  but  It  does  not  (how  v/itboui  diviation.    Now  the  conditioa 
^^'*      it  fo  in  exprcfft  wordsi  and  he  ought  to  (how  expreftly  disit  be 
has  performed  the  words  of  the  condition. 

>  ^q-  5^'      '^^  ^^"^^  ^^^  ^^  deciSon  has  been  adopted  in  the  Courts  of 


Abr.  371.        —       . 

sChTciUci.  Equity. 


The  plaintiff  entered  itito  a  pena!  bond  fo  pay  40/.  permondi 
fbr  50/.  •*  the  (hip  was  to  go  from  Holland  to  the  Spam/b  iJlanJs^ 
and  to  returnr  to  England  s  but  if  (he  peri(hed,  the  defendant  was 
to  lofe  his  50/.  The  (hip  went  accordingly  to  the  Spant/t  iflandSi 
took  in  Moors  at  Africa,  then  went  to  Barktdoes,  and  perifherf 
at  fea.  The  plaintiff,  being  fued  at  law  upon  the  bond,  came 
into  equity,  fuggefting  that  tbi  deviation  was  through  mcejltji 
But  this  bill  was  difmifled,  except  as  to  the  penalty. 

C*  I.  There  is  no  reftridion  by  the  law  of  England  as  to  the  per- 

fons,  to  whom  money  may  be  lent  on  boKprnry,  or  at  icfpon- 

dentia(a).    In  a  former  part  of  this  work,  we  gave  the  biUory 

of  a  ftatute  introduced  into  our  code  of  laws,  to  prevent  infiur* 

anees  from  being  made  on  the  (hips  or  goods  of  Frencbmatf 

ftfO.  1.       during  the  then  exifting  war  with  France.    The  fame  ibtste^ 

*'  ^  alfo  prohibited  his  majefty's  fubje£ls  from  lending  money  on 

bottomry  or  at  refpondentia  on  any  (hips  or  goods  belonging  to 

Let  Merc.    France^  or  to  any  of  the  frencb  dominions  or  plantations,  or  the 

f.  ia8.         fnbje£)s  thereof:  and  in  cafe  they  (hould,  fuch  contrads  were 

declared  void ;  and  t^e  parties  thereto,   or  the  agent  or  broker 

interfering  tlierein  were  to  forfeit  500/.    That  z6t  was  oot  of 

long  cohtinuance,  on  account  of  the  peace,  which  almoft  icnme- 

diatC;ly  followed  it :  and  thefe  redraints  upon  this  fpecies  of 

contra£l  were  never  again  revived  by  any  fubfcquent  poCtire 

law  (*X. 

It  frequently  happened,  as  appears  by  the  preamble  to  the  fol- 
lowing  ftatute,  that  the  borrowers  on  bottomry  or  at  i^fpopdcntia, 
became  bankrupts  after  the  loan  of  the  money,  and  before  the 

(tf )  See  one  csceptioa  «■  to  loam  on  the  diipt  of  foit^gnen  ttiditg  to  the  B^f  I^t 
•nee,  paje  553* 

(h)  See  the  argotnenti  u  to  (be  legality  of  initirTng  the  property  of  an  eotmj,  aB<^« 
p.  3x4.  which  oeceifatiiy  tead  alfo  to  pftrettt  (hie  fpcciet  of  KoAtxiidt  from  Mug  tatt^ 
ioto  with  aa  toen/. 

ercnt 
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event  happened,  which  entitled  the  lender  to  repayment :  by  C  H  a  p. 

which  means  the  debt  could  not  be  proved  under  the  ccmmiflion, 

and  the  lenders  were  left  to  fuch  redrefs  as  they  couM  obtain 

from  the  bankrupt,  who  had  previoufly  given  up  every  thing  to 

his  other  creditors.    This  being  likely  to  prove  a  difcouragement 

to  trade,  parliament  was  obliged  to  interpofe  ;  and  it  accordingly 

enaded,  «  That  the  obligee  in  any  bottomry  or  refpondentia  «9  C«*  •• 

**  bondy   made  and  entered  into  upon  a  good  and  valuable  con- 

«'  fideration,  hondfide^  IhouM  be  admitted  to  claim,  and  after 

**  the  contingincy  fiould  have  happened^  to  prove  his  or  her  debt  or 

•'  demands  in  refpe&  of  fuch  hond^  in  like  manner  as  if  the  contin* 

*•  gency  had  happened  before  the  time  vf  the  ijfuing  of  the  commiffton 

*'  of  baifkruptcy  againft  fuch  obligor^  and  fliould  be  entitled  unto, 

•*  and  flibuld  have  and  receive  a  proportionable  part,  (hare,  and 

^'  dividend  of  fuch  bankrupt's  eftate,  in  proportion  to  the  other 

^'  creditors  of  fuch  bankrupt,   in  like  manuer  as  if  fuch  contin. 

^'  gency  had  happened  before  fuch  commiflion  ifiued :  and  that 

*'  all  and  every  perfon  or  perfons,  agatnft  whom  any  commiOlon 

*'  of  bankruptcy    ihould  be  awarded,  Ihould  be  difcharged  of 

^  and  from  the  debt  or  debts  owing  by  him,  her,  or  them,  on 

*'  every  fuch  bond  as  aforefaid,  and  (hould  have  the  benefit  of 

<<  the  feveral  ftatutes  now  in  force  againft  bankrupts,  in  like 

*'  manner,  to  all  intents  and  purpofes,  as  if  fuch  contingency 

*^  had  happened,  and  the  motley  dUe  in  refpedl  thereof  had 

<<  become  payable  before  the  time  of  the  ifiuing  of  fuch  com« 

«  miffion." 

By  the  ftatute  book  it  appears,  that  the  mafters  and  mariners 
of  (hips  having  taken  upon  bottomry  greater  fums  of  money  than 
the  value  of  their  adventure,  had  been  accuftomed  wilfulfy  to 
caft  away,  bttm,  or  otherwife  deftroy  the  (hips  under  their 
charge,  to  the  great  lofs  of  the  merchants  and  owners :  it  was 
therefore  ena£icd,  <<  That  if  any  captain,  mafterf  mariner,  or  ,5  ch.  9; 
*•  other  officer  belonging  to  any  (hip,  (hould  wilfully  caft  away,  «'  *•  ^*  »*• 
<<  burn,  or  otherwife  deftroy  the  (hip  unto  which  he  belonged,   " 
<<  or  procure  the  fame  to  be  done,  he  (hould  fuffer  death  as  a' 
^^  felon.''    The  duration  of  this  zCt  having  been  limited  to  three 
years,  it  became  extinfl :  but  the  nece(Ety  of  fuch  a  pfovifion  ^^^ 
was  fo  great,  that  a  (imilar  law  was  made  a  few  years  afterwards*  a.  c.  u. 
and  is  ftiU  in  force.  ^''- 

s  s  Aa 
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Videantt, 
r.  r. 
3  Burr. 

«3H- 


Ot  BOTTOMRY,  tfc. 

As  the  commerce  of  the  countiy  increafed  to  an  imtlio^ 
degree,  fo  the  caftom  of  lendmg  monejr  on  bottomry  becaini 
alfo  very  prevalent :  and  as  the  lenders  had  fubjc^led  themfdrei 
to  great  rides,  they  began  to  think  it  neceflary  to  proteA  tbdr 
property,  by  infuring  to  the  amount  of  the  money  lent.  In  a 
former  chapter,  much  was  faid  of  the  mode  by  which  infunnces 
on  fuch  property  were  to  be  effieded  ;  and  we  then  faw  from 
the  cafe  of  Glover  v.  Black,  that  it  was  neceflary  to  infert  in  the 
J>olicy  that  the  intcreft  infured  was  bottomry  or  refpondentia, 
and  that  fuch  was  the  law  and  praAice  of  merchants.  From 
this  cafe  too  it  is  evident,  that  when  a  perfon  h^  infured  a  bot« 
tomry  or  refpondentia  inteteR,  and  he  recovers  upon  the  bond, 
he  cannot  alfo  recover  upon  the  policy :  becaufe  he  has  not  fot 
tained  a  lofs  within  the  meaning  of  his  contra£l  $  and  to  fofe 
any  man  to  receive  a  double  fatisfadlion,  would  be  contrary  to 
the  firft  principles  of  infurance  law«  As  it  is  merely  a  contraft 
6{  indemnity,  a  man  (hall  never  receive  lefs  i  nor  can  he  beci^ 
titled  to  recover  more  than  the  amount  of  the  damage  he  has,  ii 
fad|  fttftained* 


(•^^» .) 


CHAPTER    TttE    TWENTY-SEGdNI>» 

Of  Iiifufaace  upon  Lives;.  * 


AN  Infurance  upon  Life  is  a  contraA,  by  which  the  under-  c  JFt  A  P« 
writer  for  a  certain  fum,  proportioned  to  the  age,  health;      XXTi. 
i>rofefli6n,  and  other  circumftances  of  that  pcrfon,  whofe  life   ,  Poftiethw. 
is  the  objea  of  infurance,  engages  that  the  pcrfon  (hall  not  die  Dia.  ofTr. 
within  the  time  limited  iii  the  policy :  of  it  he  do,  that  he  ^ill  vidt'lhc 
pay  a  fum  of  money  to  him  in  whofe  favour  the  policy  was  ^ppendix^ 
granted.     Thus  If  A.  lend  loo/,  to  J?,  who  <San  give  nothing  2  bIkcXobi 
but  his  perfonal.fccurity  for  reiJayihent :  in  order  to  fecure  him,"  '♦SS* 
in  cafe  of  his  death,  S.  applies  to  C.  an  infurer,  to  infiire  hi^ 
life  in  favour  of  ji.  by  which  means,  if  B.  die  within  the  time 
limited  in  the  policy,  J.  will  have  a  demand  upon  C  for  th* 
amount  of  his  infurance* 

The  advantages  refulting  from  fuch  infu'rahces  are  many  and  » PofticaiWfc 
(Obvious  :  and  moft  of  them  may  be  reduced  under  the  following  *^^' 
blafTes.     To  perfons  poflefled  pf.  places  or  employments  for  life  5 
to  mafters  of  families,  and  others,  whofe  income  is  fubjeft  t6 
be  determined,  or  Icflened,  at  their  refpcfiiVe  deaths ;  Wh<J,  hf 

^  infuring  their  lives,  may  fecure  a  fum  of  money  for  the  ufe  of' 
khcir  families.  To  married  perfons,  whfere  a  jointure,  penfion. 
Of  annuity,  depends  on  both  or  either  of  their  lives,  by  infuring 
th^  life  of  the  perfons  entitled  to  fuch  annuity,  penfion,  or  join- 
ture. Tb  dependents  upon  any  other  perfon,  during  whofe  life 
they  arc  entitled  to  a  falary  or  bcnefaftion,  and  whofe  life  being 
infured,  will  enable  fuch  dependents,  at  the  death  of  their  be- 
nefadcr,  to  claim  from  the  infurers  a  fum  equal  to  th6  premium 
Jwid.  To  perfons  wanting  to  borrow  money,  who,  by  infuring 
their  lives,  are  enabled  to  give  a  fecurity  fot  the  money  boi*- 
rowed.  Thcfe,  and  many  other  advantages,  being  fo  obvious> 
iheaifliop  of  Oxford,  Sir  Thoniaf  Allen,  and  fomc  other  gentle- 

'men,  were  induced  to  apply  to  Queen  Anne  to  obtain  her  chat- 
ter for  incorporating  them  and  their  fucccffors,  whereby  they 

f  s  2  might 
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CHAP,  nright  provide  for  their  families^  in  an  eafy  and  beneficial  nafi* 
*^^*  ncr.  Accordingly,  in  the  year  1706,  her  majefty  granted  her 
royal  charter,  incorporating  them  by  the  name  of  <<  The  Ami* 
<<  cable  Society  for  a  perpetual  Aflurance  Office/'  giving  diem 
a  power  to  purchafe  lands,  an  ability  to  fue  and  be  faed  in  thdr 
corporate  capacity,  and  a  common  feal  for  the  more  eafy  and 
expeditious  management  of  the  affairs  of  the  Company. 

The  benefitSi  which  accrued  to  the  public  from  this  fpeciesof 
tmtnSt,  were  found  to  be  fo  extenfive,  that  another  office  was 
cftablifhed  by]  deed  enrolled  in  the  Court  of  King's  Bench  at 
Wfftminfier,  for  the  infurance  of  lives  only.  The  name  of  tlus 
office  is  the  **  foc'ntyfor  equitable  affurance  on  lives  andfurviwr* 
^^  Jhips!*  Befides  this,  the  two  Companies  of  the  Royal  Ex* 
ehangi  and  London  Affurance,  obtained  his  majefty *8  charter,  to 
enable  them  alfo  to  make  infurance  on  lives.  The  charter  points 
out  the  advantages  of  fuch  inftitutions ;  for  it  dates  as  the 
ground,  on  which  fuch  a  permiffion  is  to  be  granted,  <<  That  it 
^<  has  been  found  by  experience  to  be  of  benefit  and  advantage, 
••  for  perfons  having  offices,  employments,  eftates,  or  other 
*•  incomes,  determinable  on  the  life  or  lives  of  themfclves  or 
^*  others,  to  make  affurances  on  the  life  or  lives,  upon  which 
•*  fuch  officeS)  employments,  eftates,  or  incomes  are  detcrmi- 
••  nable  {ay*  Private  underwriters  alfo  may  enter  into  policies 
of  this  nature,  as  well  as  any  other,  provided  the  party,  nuking 
the  infurance^  chufes  to  truft  their  fingle  fecurity. 


(«)  An  ad  pafled  in  the  39  Gn.  %.  (ch.  83.)  for  incorporating  a  new  iofafaace  ceo- 
pany,  called  The  G/a^  Infurgnct  Company ^  the  fecond  fedioo  of  which  aQthoflisettbM 
(among  other  thingi)  to  make  infurancet  on  the  life  or  lives  of  any  perfon  or  perftos 
trhomfoever  j  and  to  grant,  purchafe,  and  feU  aonuitiea  fur  liTes,  or  00  forvivBrftip» 
and  grant  fums  of  money,  payable  at  future  periods,  within  the  k'ogdom  of  Grtst  Bnuk 
or  Irehndy  and  any  other  parts  abroad,  whether  within  his  Majefty *t  dominions  or  aoc; 
and  Ihall  and  may  rccdre  depofits  of  funds  of  tontine  focieties,  and  other  ioftHatMi 
cftabliihcd  for  granting  future  advantages,  and  depofits  of  funds  belonging  to,  sai  aft 
m  treafurer  thereof  for  benefit  or  friendly  Ibcieties,  and  other  charitable  and  bencfshsK 
iaAitotions }  and  make  provifion  for  the  widows  and  children  of  the  ckigy,  and  iw 
clergymen,  and  receive  depofits  fifom  or  on  account  of  members  of  the  indaftrioaB  dafts 
•f  focie  y,  and  others  ^  and  to  make  provifion  fior  members  of  theinduflrioiis  claAasf 
Ibciety,  and  others,  by  allowing  intcreft  on  fuch  depofits  naade,  or  otherwifii,  wfM 
•loch  terms  and  conditions,  and  in  fuch  manner,  as  &all  or  may  be  agreed  upon  bctaeea 
the  faid  corporation  fo  to  be  created  and  eftabliihed,  and  the  perfona  and  Code  Jo  ti^^ 
im  with  tht  faid  corp«itMB^  ferthc  poipofet  tbcrcinbcfoic  mentioned^ 

Tie 
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The  antiquity  of  this  praAice  cannot   be  very  eafily  afcer«  chap. 
tained ;  however,  wc  find  traces  of  it  in  fome  very  old  autho^rg.  .  ^"*  t 
In  the  French  book,  entitled  Le  Guidon,,  we  find  it  mentioned,  lc  Gu  doo, 
as  a  contradi  perfcdly  well-known,  at  that  time,  in  other  coun*  \^i^f^!^i^' 
tries.     The  author  of  that  book,  however,  tells  us  in  the  fame  i66i. 
pafTige,  that  it  was  a  fpecies  of  contra£t  wholly  forbidden  in 
France^  as  being  repugnant  to  good  morals,  and  as  opening  a 
door  to  a  variety  of  frauds  and  abufes.     ^ch,  indeed,  the  law  %  Vaiio,  544 
of  France  continues  at  this  day  :  and  infurances   upon  lives  are  a  Mag.  70. 
prohibited  in  other  countries  of  Europe  by  pofitive  regulation* 
The  fame  French  author  has,  however,  gone  a  little  too  far  in  UGiiid.. 
aflcrting,  that  the  other  countries,  in  whicb  they  had  been  till  ***•  "*• 
that  time  encouraged,  were  alfo  obliged  to  forbid  them.    This 
had  not  certainly  taken  place  at  that  time,  as  may  be  inferred 
from  the  66th  article  of  the  laws  of  Wijbuy :  and  in  England 
they  never  had  been  prohibited.     The  learned  Roccus  alfo  takes  Roccwde 
notice  of  them  as  legal  contracts,  and  quotes  various  authors  in  ^^^^  ^^ 
fupport  of  his  opinion.  ^^ 

Thefe  infurances  being  thus  faii£lion«d  in  England  by  royal 
authority,  and  the  funds  of  the  different  focieties   having  very 
much  increaf<?d,  and  being  fixed  on   a  ftable  and  permanent 
foundation,  contra£ts  of  this  nature  became  fo  much  a  mode  of  }  Mtg.  ss* 
gambling  (for  people  took  the  liberty  of  infuring  any  4>ne'8  lifcy 
without  hefitation,  whether  connived  with   him;  or  not,  and 
the  infurers  fcldom  afked  any  queftion  about  the  reafon^  for 
which  fuch  infurances  were  made)  that  it  at  lad  became  a  fub- 
]t£lt  of  parliamentary  difcuffion.     The  refalt  of  that  ditcttffioa 
was,  that  a  (latute  pafled,  by  which  it  was  enacted,  <<  That  no  14  Oca  91 
•*  infurance  (hould  be  made  by  any  perfon  or  perfonSf  bodies  *'  *      '* 
•*  politick  or  corporate,  on  the  life  or  lives  of  any  perfon  or  per- 
'«  fons,  or  on  any  other  event  or  events  whatfoever,  wherein 

the  perfon  or  perfons,  for  whofe  ufe,  benefit,  or  on  whofi: 
<<  account,  fuch  policies  (hould  be  mzityjbould  have  nointereji 
*^  or  by  ivay  0/ gaming  or  wagering  /  and  every  infurance  made  ^ 

<<  contrary  to  the  true  intent  and  meaning  thereof,  (hould  be 
*'  null  and  void  to  all  intents  and  purpofes."  And  in  order 
more  eiFedually  to  guard  againft  any  impofition  or  fraud,  and 
to  beNhe  better  able  toafcertain,  what  the  intereft  of  the  perfon^ 
entitled  to  the  benefit  of  the  infurance,  really  was,  it  waa  fur- 
ther ena£ted|  b;  t  he  fame  ftatute,  «  that  it  (hould  not  be  lawful  stet  t. 

5  s  3  •   <•  to 
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c  H  A  P.  c(  to  make  any  policy  or  policies  on  |he  life  or  lives  of  any  peY* 

'^  ^^^*     **  fon  or  perfons,  or  other  event  or  events,  without  inferting  in 

**  fuch  policy  or  policies,  the  perfon^s  name  interefted  therein, 

**  or  for  whofe  ufe,  benefit,  -or  on  whofe  account,  fuch  policy 

'  ^'       •*  was  fo  made  or  underwrote.     And  that  in  all  cafes  where  the 

**  infured  had  an  intereft'  in  fuch  life  or  lives,  event  or  eventSi 

«<  no  greater  fum  fliould  be  recovered,  or  received  from  the  in- 

^<  furer  or  infurers,  than  the  amount  or  value  of  the  intereft  of 

<<  the  infured  in  fuch  life  or  lives,  or  other  event  or  events. 

^•9«  4        ^^  That  nothing  in  the  a£i  contained  fliall  extend,  or  be  con* 

«  ftrued  to  extend,  to  infqrances  htfd  Jide  made  by  any  perfon 

*^  or  perfons,  on  fliips,  goods,  or  merchandizes  ;  but  every  fack 

'  <*  infurance  fhall  be  as  valid  and  eiFe£lual  in  law,  as  if  this  aA 

<*  bad  not  been  made.** 

It  has  been  held  that  a  perfon,  holding  a  note  given  for  money 
won  at  play,  has  not  an  infurable  hiter^ft  in  the  life  of  the  maker 
of  the  note. 

EdirtoW.  '*'"  aftjon  was  brought  on  a  policy  on  the  life  of  James  Ruf- 
si.tirtM  af.'  fell {vom  the  %&  of  Juru  1784  to  the  id  of  June  1785.  Ru/e^ 
iTSSb  "^^^  warranted  in  good  health,   and  by  a  memorandum   at  die 

foot  of  the  policy  it  was  declared  that  it  was  iptende4  tp  cover 
the  fum  of  500c/.  due  from  Rujell  to  the  plaintiiF,  for  which  he 
had  given  his  note  payable  in  one  year  from  the  i4thof  Jf/ij 
1 784. — ^Two  obje£kions  were  made  on  the  part  of  the  defendant: 
I  ft.  That  part  of  the  confideration  for  the  note  was  money  won 
at  play :  2dly,  That  Ruffill  at  the  time  behave  the  note  was  an 
infant. 

Mr.  Juftice  BulUr  nonfiiited  the  plaintiff  upon  the  ground  of 

part  of  the  confideration  of  the  note  being  for  a  gaming  traof- 

nfiipn;  and  therefore  there  was  a  want  of  intereft  in  the  plain- 

tiff.     But  as  to  the  other  objedion  x>n  account  of  infancy  the 

intereft  muft  be  contingent,  for  Rujfell  might  or  might  not  avoid 

(lis  note  J   al^d  he  doubted  much  whether  till  fo  avoided,  the 

Xiott  muft  not  be  taken  againft  a  third  perfon  to  be  the  note  of 

an  adult,  for  tht;  maker  of  the  note  ^nly  could  take  the  ob- 

je£liQ0(/7}« 

Bat 

Oi^  737*        (*)  T^f  !*  *  f*^*  ?'  ^thtuh  V.  lUmminmf  in  «h)ch  a  policy  majey  in  ortoto 
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Bat  a  creditor  has  fuch  an  intercft  in  the  life  of  his  debtor,  CHAP, 
that  he  may  infure  it,  and  recover  upon  the  policy.— Thus  in  an  i,_     _,'_^ 
adion  on  a  policy  of  infurance  on  thq  life  of  Lord  N^wbaven  AnderOn  ^. 
from  the  ift  of  December  1^ ^2  to  the  \&  oi December  1793,  the  LoJ,y\  sict." 
only  queftion  made  by  the  defendant  was  as  to  the  plaintiflF's  *m  Trinity 
intereft.  which  it  was  contended  was  not  fuiBcient  to  take  this    *'"*»*'^^ 
cafe  out  of  the  ftatute  i/^Geo.  3.  c.  48.    It  appeared  in  evidence 
that  Lord  Newhaven  was  indebted  to  the  plaintiff  and  a  Mr.  il/f/« 
chell  in  a  large  fum  of  money,  part  of  which  debt  had  been  af* 
figned  by  them  to  another  perfon  ;  the  remainder,  being  more 
than  the  amount  of  the  'fum  infured,  was  upon  a  fettlcment  of 
accounts  between  the  plaintiff  and  Mitchell^  agreed  by  them  to 
remain  to  the  account  of  Mitchell  only. 

Lord  Kenyan  was  of  opinion,  that  this  debt  was  a  fufficient 
intcreft :  and  faid,  that  it  was  fingular,  that  this  queftion  ha4 
never  been  direBly  decided  before.  That  a  creditor  had  certainly 
an  intereft  in  the  life  of  his  debtor ;  the  means  by  which  he  was 
to  be  Jatisfied  may  materially  dipend  upon  it,  and  at  all  events 
the  death  nmft  in  all  cafes  in  fome  degree  leffen  |he  fecurity* 
VerdiA  for  the  plaintiff. 

So  alfo  in  a  previous  cafe,  where  an  aAion  wa$  brought  on  a  TUfweii  ▼. 
policy  on  the  life  of  William  Hqlden  from  the  17th  Auguft  1790  p;i^f*'°' 
to  Auguft  1791,  and  during  the  life  of  the  plaintiff;  Holden  had  N.  P.Cafe^ 
granted  an  annuity  to  the  plaintiff's  late  brother,  which  annuity  '^'* 
he  had  bequeathed  to  perfons  not  parties  to  this  infurance,  hav- 
ing made  the  plaintiff  executor  of  his  will,  and  direded  him  to 
make  affurance.     Lord  Kenyan  thought  this  a  fufficient  intereft 
in  the  executor  to  fupport  the  adion.     The  caufe  proceedecfj 
therefore :  but  the  defendant  had  a  verdi£l  afterwards  upon  a 
different  ground. 


AatQtt.    In  another  caie,   a  policy  havinf  been  made,  on  the  event  of  there  being  an 

open  trade  between  Great  Britdn  and  the  province  of  Maryland^  on  or  before  the  6th 

July  17;«,  LoriAfMsfieldtud.  that  it  was  clear  the  plaintirf could  not  recorer.  ift,  It  M^^lToo  v. 

this  an  intereft  within  the  ad  }  It  vas  made  to  prevent  gambling  policice.    Svery  man  ^^  Gu^ijhx? 

ilk  the  kingdom  haa  an  intereft  in  the  eventt  of  war  and  peace  j  bnt  1  doubt  whether  Mich.  Vac/ 

that  be  an  iaiereft  within  the  a^.    But,  »dly,  The  policy  ia  Toid,  b^  vet  having  th«  177S. 

luane  iafcrted  according  tn  Uit  fecond  fc^oo  of  the  ftatucc. 

a  s  4  Bat 
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XXII. 


But  If  after  the  death  of  the  debtor,  his  executors  pay  the 
debt,  the  creditor  cannot  afterwards  recover  upon  the-  policyi 
although  the  debtor  died  infolvent,  and  the  executors  were  fur* 
nilhed  with  the  means  of  payment  from  another  quarter  than 
the  eftate  of  their  teftator* 


Co<)faIl  8e 
otkers  V. 
BolderoSi 
ocheri, 

9  £^»  7S. 


This  point  was  decided  in  an  adion  brought  by  Mcflrs. 
GodfallSf  co<:chmakers,  againft  the  dire^^or$of  the  Pelican  Life 
Infurance  Compfany,  on  a  policy  on  the  life  of  the  late  Right 
Honounbk  JVm.  Pitts  and  the  declaration  averred  that  the 
plaintiffs  were  iuterefted  in  his  life  at  the  time  of  making  the 
infurance,  and  till  the  time  of  his  ddath  to  the  amount  of  the 
fum  infured.  One  of  the  pleas,  and  the  material  one  ftated, 
that  the  debt  due  to  the  plaintiffs  was  after  the  death  of  Mr.  Pitti 
and  before  the  exhibiting  of  the  plaintiffs^  biilf  fully  paid  to  the 
plaintiffs  by  the  Earl  of  Chatham  and  the  Lord  Bifhop  of  Lincoln^ 
executors  of  the  will  of  Mr.  Pitt.  Iflue  was  taken  on  the  fad 
of  payment  by  the  executors.  Upon  the  trial  of  this  caufe  be- 
fore Lord  EUeniorough  a  cafe  was  referved  for  the  opinion  of  the 
Courts  dating  that  Mr.  Pitt  died  on  the  23d  January  1 806;  that  the 
defendants  were  ferved  before  Trinity  Term  with  procefs  iffuedon 
the  3d  June  1 806 :  that  Mr.  Pitt,  at  the  time  of  the  execution  of 
the  policy,  was  indebted  to  the  plaintiffs,  and  continued  fo  till 
his  death  in  upwards  of  500/.  the  Cum  infured, and  died  infolvent* 
That  on  the  6th  March  1806,  the  executors  of  Mr.  Pittpdii 
to  the  plaintiffs,  out  of  the  money  granted  by  parliament  for  the 
payment  of  Mr.  Pitt's  debts,  1 109/.  as  in  full  for  the  debt  doe 
to  them  from  Mr.  Pitt.  After  argument  at  the  bar^  and  time 
taken  to  deliberate,  the  judgment  of  the  Court  was  pronounc- 
ed by  • 

Lord  Ellenborbugh.'^^^  This  was  an  adion  of  debt  on  a  policy 
of  infurance  on  the  life  of  the  late  Mr.  Pitt^  efie£led  by  the 
plaintiffs,  who  were  creditors  of  Mr.  Pitt  for  the  fum  of  500/. 
The  defendants  were  directors  of  the  Pelican  Life  Infurance 
Company^  with  whom  that  infurance  was  effeded.  (His  Lord- 
ihip,  after  dating  the  pleadings  and  the  cafe,  proceeded.}— This 
affurance,  as  every  other  to  which  the  law  gives  cSt€t,  (with  the 
exceptions  only  contained  in  the  2d  and  3d  fedions  of  the  ftat 
Iff  Gee.  2.  c.  37.}  is  iu  its  nature  a  contrad  of  indemnity^  as 

dillingttiflied 
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diftinguiihed  from  a  contrail  by  way  of  gaming  or  wagering.  C  H  A  F. 
The  intcrcft,  which  the  plaintiflfe  had  in  the  life  of  Mr.  Pitt,  ""• 
was  that  of  creditors,  and  the  probability  of  lofs  which  re- 
fulted  from  his  death.  The  ev^nti  againft  which  the  indemnitj 
was  fought  by  this  aflurance,  was  fubilantially  the  expected  con- 
fequence  of  his  death,  as  afFe£itng  the  intereit  of  thefe  indivi- 
duals aifured  in  the  lofs  of  their  debt.  This  a£tionis  in  point 
of  law  founded  on  a  fuppofed  damnification  of  the  plaintiff, 
occafioned  by  his  death,  exifling,  and  continuing  to  ezift  at  the 
time  of  the  aclion  brought :  and  being  fo  founded,  it  follows  of 
courfe,  that  if,  before  the  adion  was  brought,  the  damage,  which 
was  at  fird  fuppofed  likely  to  refult  to  the  creditors  from  the 
death  of  Mr.  Pitt^  were  wholly  obviated  and  prevented  by  the 
payment  of  his  debt  to  them,  the  foundation  of  any  adion  on 
their  part,  on  the  ground  of  fuch  infurance,  fails.  And  it  is  no 
objeAion  to  this  anfwer,  that  the  fund  out  of  which  their  debt 
was  paid  did  not  (as  wis  the  cafe  in  the  prefent  inftance,)  ori« 
ginally  belong  to  the  executors,  as  the  part  of  affets  of  the  de« 
ceafed  :  for  though  it  were  derived  aliunde  the  debt  of  the  tef- 
tator  was  equally  fatisfied  by  them  thereout ;  and  the  damntfica«> 
tion  of  the  creditors,  in  refpeci  of  which  their  a^ion  upon  the 
aflurance  contra£^  is  alone  maintainable,  was  fully  obviated  be« 
fore  their  adion  was  brought.  This  is  agreeable  to  the  dodlrioe 
of  Lord  Mansfield  in  Hamilton  v.  Mendes^  2  Burr.  1210.     The 

words  of  Lord  Mansfield  are,  «  The  plaintiff's  demand  is  for 'an 
**  indemnity  :  his  a£lion  then  mufl;  be  founded  upon  the  nature 
^^  of  the  damnification,  as  it  really  is  9t  the  time  the  adion  is 
((  brought.  It  is  repugnant,  upon  a  contra£l  for  indemnity,  to 
«(  recover  as  for  a  total  lofs,  when  the  event  has  decided  that 
'*  the  damnification  in  truth  is  an  average,  or  perhaps  no  lofs  at 
<<  all.  Whatever  undoes  the  damnification  in  the  whole,  or  in 
<<  part,  muft  operate  upon  the  indemnity  in  the  fame  degree^ 
**  It  is  a  contradiction  in  terms  to  bring  an  adion  for  indemnity 
«  where,  upon  the  whole  event,  no  damage  has  been  fuftained.^ 
Upon  this  ground,  therefore,  that  the  plaintiffs  had  in  this  cafe 
no  fubfiiting  caufe  of  zGtion  in  point  of  law,  in  refpe£fc  of  their 
contract,  regarding  it  as  a  contrad  of  indemnity,  at  the  time  of 
the  adion  broughti  we  are  of  opinion  that  a  verdiji  muft  be 
entered  for  the  defendants  on  the  firil  and  third  pleas,  notwith- 
ftandtng  the  fiadiog  io  favour  of  the  plaintiffs  on  the  fecond 

The 
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CHAP.       The  rcmaioing  obfcrrattons  and  rules  vpon  this  fnbjed  m 

XXII.      ^^  £^^  ^^  ^^^ .  becsttfe   thofe  general  rules  and  mazimS| 

vpon  which  fo  much  has  been  faid  with  regard  to  infuranccs  in 

'  general,  are  alfo  applicable  to  this  fpecies  of  them  :  the  fame 

^  mode  of  conftruflion  is  to  be  adopted  :  fraud  will  equally  afltft 

the  ope  as  the  others  the  fame  attention  muft  be  paid  to  a  rigid 

compliance  with  wananties  i  and  the  fame  rules  of  proceeding  « 

lie  to  be  followed*  * 

uT^K'^.        It  lately  became  a  queftion,  in  an  aQion  by  a  huiband  on  a  po» 
atrd.  licy  on  the  life  of  his  wife,  whether  the  declarations  of  die  wife 

€  Eift.  iSS/  3g  to  her  ftate  of  health,  then  lying  in  bed  apparently  ill,  dc 
fcribing  the  bad  ftate  ihe  was  in,  at  her  going  to  M.  (whither 
ihe  went  to  be  examined  by  the  furgeon  preparatory  to  the- 
iofurance  being  made)  down  to  that  time,  and  her  fear  that 
file  could  not  lire  to  days  longer  when  the  policy  would  be 
fetumed|  were  admiffible  in  evidence.    It>rasheld  tKey  were. 

vidt  tli«  With  refpefk  to  the  rifle,  which  the  underwriter  is  to  ran, 

MrV*  *'*    ^^  '*  ufually  inferted  in  the  policy ;  and  he  undertakes  to  an- 
fwer  for  all  thofe  accidents  to  which  the  life  of  man  is  expofed 
tmlefs  the  ce/iuy  que  vii  put  himfelf  to  death,  or  he  die  by  the 
hand  of  juftice.    The  poHcy,  as  to  the  riik,  generally  runs  in 
thefe  words :   **  The  faid  infuirers,  in  con6deration«  of  the  fsoi 
<(  paid,  do  affure,  aflfume,  and  promife,  that  the  laid  J.  B.  (ball, 
<(  by  the  permifiion  of  Almighty  God,  live  and  continue  in  this 
<«  natural  life  for  and  during  the  faid  term,  or  in  cafe  he  the 
«  faid  A.  B.  fhall,  during  the  faid  time,  or  before  the  full  end 
«  and  expiration  thereof,  happen  to  die  by  any  ways  or  means 
<<  whatfoever,  fuicide  or  the  hands  of  juftice  excepted,  then/ 
b"/.    We  fee,  that  this  contraA  exprefsly  fays,  the  death  nmll 
happen  within  the  time  Itmited,  otherwife  the  infurers  are  dif- 
charged.    But  fuppofe  a  mortal  wound  is  received  during  the 
exiftence  of  the  policyi  and  the  perfon  languiihes  till  after  the 
term  limited  in  the  contraft,  what  fays  the  law  ?     Agreeably  to 
Z^  Tau  *^^  decifion  of  this  point,  in  cafes  of  marine  infurances,  not 
only  the  caufe  of  the  lofs,  but  the  lofs  itfelf,  muft  a£)uaily  bap- 
pen,  during  the  rime  named  in  the  policy,  otherwife  the  iafiiren 
are  not  refponfible.    This  very  cafe  was  put  by  Mr.  Juftiee 
JTHlis^  in  his  argument^  when  delivering  the  opinion  of  the 
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eonrt,  in  the  cafe  of  Lociyer  v.  Qfley.    Suppofe,  faid  the  learned  C  H  A  P» 

judgtr,  ian  infurance  upon  a  man'a  life  for  ayear,  and  fome  ihort  v    -,    _| 

time  before  the  expiration  of  the   term,  he  receive  a  mortal  VMe  %t^ 

wound,  of  which  he  dies  after  the  year,  the  infurer  would  not  ^'  ^^* 
be  liable. 

But  when  an  infurance  is  made  upon  a  man^s  life,  who  goes 
to  fia,  and  the  (hip  in  which  he  failed  wa«  never  afterward! 
heard  of,  the  queftion,  whethd:  he  did  or  did  not  die  within  the 
term  infored,  is  a  fa£k  for  the  jury  to  afcertain  from  the  circum* 
ftances  which  {hall  be  produced  in  evidence.  • 

« 

Thus  in  an  aAion  on  a  policy  of  infurance  on  the  life  of  2>.  PattnCn^ 
Jl^acleane  ifq,  from  the  30th  of  y/i/iw^ry  1772  to  the  QOth  of  ,toVit-fhS 
January  1778,  it  appeared  in  evidence  that  about  the  28th  of  Hii.v«c 
November  I777>  Macleam  failed  from  the  Cape  of  Good  Hope^  m 
the  Swallow  floop  of  war,  which  (hip,  not  being  afterwards 
heard  of,  was  fuppofed  to  have  been  loft  in  a  Aorm  off  the 
Weftern  Iflandsl  The  queftion  was.  Whether  Madeane  died 
before  the  30th  oi  January  1778?  In  order  to  e(larbli(h  the 
affirmative  of  that  queftion,  the  plaintiff  called  wimefles  to 
prove  the  (hip's  departure  from  the  Cape  with  Madeane  g  and 
feveral  captains  fwore  that  they  failed  the  fame  day ;  that  the 
Swallow  muft  have  been  as. forward  in  her  courfe  as  they  were 
on  the  13th  or  14th  of  January,  the  period  of  a  moft  violent 
ftorm,  in  which  (he  probably  was  loft*  That  the  Swallow  wa$ 
much  fmal}er  than  their  veffels,  which,  with  difficulty,  weathere4 
the  ftorm. 


Lord  Mansfield  left  it  to  the  jury,  whether,  under  all  the  cir* 
cumftances,  they  thought  th^  evidence  fufficient  to  convince 
them  that  Madeane  died  before  the  expiration  of  the  time  limited 
in  the  policy  ;  adding,  that  if  they  thought  it  fo  doubtful  as  not 
tobe^ble'to  form  an  opinion,  the  defendant  ought  to  have 
their  verdi£l.     The  jury  found  for  the  plaintiff. 

Thefe  infurances,  when  a  lofs  happens  upon  them,  muft  be  Uz  Men. 
paid  according,  to  the  tenor  of  the  agreement,  in  the  full /urn  in*  ^•^•4«fc«*» 
Cured,  as  this  fort  of  policy,  from  the  nature  of  it,  being  on  the 
life  or  death  of  man,  does  not  admit  of  the  diftindlion  between 
(otal  and  partial  loffes* 

We 
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^  ^^^*  ^^  ^*^^  '^^'^  ^K^^  private  perfons^  as  well  as  the  public  com* 
panics,  may  be  underwriters  upon  politics  on  lives ;  and  as  thcf 
frequently  became  bankrupts  after  the  policy  was  underwritten, 
but  before  a  lofs  happened »  it  became  a  queftion.  Whether  the 
perfons  interefted  in  fuch  infurances  could  claim  the  money,  and 
prove  the  debt,  under  the  commiiBon,  as  if  the  lofs  had  happened 

Tide  cb.»i.  before  it  iflued.    In  the  chapter  immediately  preceding  thisi 

•■*  *^  '♦•  aod  in  one  prior  to  that,  we  took  occaGon  to  obferve,  that  m 
order  to  remedy  an  inconvenience  of  this  nature  with  refpefi  to 
aaarine  infurances  and    bottomry   bonds,  a  ftatute  had  pafled 

19  Gm.  1.  allowing  creditors,  either  on  fuch  policies,  or  bottomry  and 
refpondentia  bonds,  to  prove  their  debts  under  the  commiflion, 
as  if  the  lofs  or  contingency  had  happened  prior  to  that  event. 
But  as  the  words  of  the  preamble  to  that  feflion  of  the  ftatute 
were  fpecial,  referring  only  to  infurances  on  (hips,  and  goods, 
or  con  Irakis  of  bottomry,  it  was  doubtful  whether  it  extended 
to  infurances  on  lives,  although  the  words  of  the  enading  paH 
were  very  general,  namely,  •<  the  aflured  in  any  poHcj  oj  affur- 
cncei^  lie.  In  fupport  of  this  doubt  it  was  urged,  that  great 
inconveniences  would  follow  from  extending  the  ftatute  to  thefe 
policies,  becaufe  the  rilk  may  remain  unfettled  for  a  long  and 
indefinite  number  of  years.  The' court,  however j  held,  that  the 
general  words  of  the  enading  part  were  not  reftrained  by  the 
preamble. 

Cox  T.  Lio-      This  do£^rine  was  laid  down  in  an  a£iion  on  a  policy  of  in- 

tard    BR  • 

Hii-M-C.}.  furancc  on  the  life  of  J,  H.  B^^yJ,  lately  gone  to  the  Eq/l  Induh 
DougURep.  Qn  the  event  of  his  dying  between  the  5th  of  April  1 780,  and 
^*  '"  'the  5  th  of  April  1783-  The  defendant  pleaded  j  ift.  Bank- 
ruptcy generally ;  and  that  the  caufe  of  aQion  accrued  before  the 
bankruptcy :  2dly,  HiiMbe  policy  was  made  prior  to  the  tm^ 
of  bis  becoming  a  bankrupt ^  then  the  trading,  petitioning  creditoi^a 
debt,  comtniilion,  proceedings,  and  certificate  were  fpecially 
fet  out,  and  that  he  was  thereby  difcharged  from  the  faid  policf, 
and  all  debts  due  at  the  time  of  the  bankruptcy,  without  faying} 
that  the  caufe  of  afiion  accrued  before  the  bankruptcy.  To  this 
IsA  plea  there  was  a  general  demurrer. 

Lord  Mansfield.^^^  The  only  queftion  is,  whether  the  enoB- 
ing  words  of  this  ftatute,  which  are  general^  fiiall  be  reftraincd 
by  the  preamble  ^  which  is  particular.  1  think  they  (hould  not  be 
reftraincd.    The  cnafling  claufc  comprehends  all  infurances 

and 
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•nd  confequently  infuranccs  upm  liver.    This  is  cxaftly  the  cafe  ^  ^^  *"• 
of  Pattifon  V.  Banks  (/?) ;  for  there  the  preamble  was  particular,  / 

but  the  enafking  ciaufe  wzs general" 

Mr.  Jufticc  JTilles  and  Mr.  Jufticc  AJbhurJl  concurred. 

Mr.  Jufticc  Buller.^^^  In  the  cafe  of  Mace  ▼.  Cadell^  it  waa 
held,  that  the  enadtng  words  of  the  ftatutc  of  the  2ift  o(Ja.  i. 
c.  19.  were  not  reftrained  by  the  preamble  (*)•  The  inconvc* 
niences  that  have  been  urged,  arc  not  fo  great  as  are^ippre- 
hended ;  for  the  creditors  need  not  be  delayed  in  their  dividend. 
When  a  creditor  ha»  an  infurance  of  this  kind,  he  has  nothing 
to  do  but  lay  to  it  before  the  commiiBoners,  who  will  make  a  cal- 
culation, and  lay  afide  as  much  as  will  give  him  a  dividend  equal  ) 
to  that  of  the  other  creditors.  There  muft  be  judgment  for  the 
defendant.** 

It  became  a  doubt  in  the  reign  of  King  William^  when  a  po- 
licy on  a  life  was  to  run  from  the  day  of  the  date  thereof,  till 
that  day  twelvemonth,  and  the  perfon  died  on  the  day  named^ 
whether  the  infurer  was  liable.     The  court  held  that  he  was. 
The  cafe  was  this  :  A  policy  of  infurance  was  made  to  infure  the  ^  ^jS?* 
life  of  Sir  Robert  Howard  for  one  year,  from  the  day  of  the  cafe, » Saik. 
date  thereof ;  the  policy  was  dated  on  the  3d  day  of  September  Rayiaoodl* 
1697.    Sir  Robert  died  on  the  3d  of  September  1698,  about  one  4^*  S.C 

(a)  Tke  qoeftion  in  Pattifon  v.  Bmh^  {Cmop*  Rep,  54a)  arofe  upon  the  7  Get.  x. 
€.  31.  which  allowed  perfons,  who  had  given  credit  on  bills,  bonds,  notes,  and  other 
lecaritiesy  piyable  at  a  future  day,  and  which  were  not  payable  at  ihe  bankniptcy«of the 
debtor,  to  prove  them  under  the  commiifion.  The  preamble  to  the  ftatoie  fpeaks  of 
iecurities  only  for  the  fale  of  goods  and  merchandizes  j  but  as  the  ena^iog  words  were 
general,  the  court  held,  that  they  escteaded  to  a  bond  for  the  payment  of  an  annuity  for 
a  term  of  years.  ' 

{h)  The  ttitottofyamettn»€ttf  "  that  if  any  perfon,  at  foch  time  as  he  fliall  be* 
.«  come  bankrupt,  Ihall,  iytkt  conjtnt  of  tlu  true  noner^&c.  have  in  his  poflefllon^ 
**  ftc.  any  goods,  &c  whereof  he  fliall  be  reputed  owner  $  the  conmifliooera  ihaU 
*  have  power  to  ieU  the  fame  in  like  manner  as  any  other  part  of  the  bankrupt's  eilat^** 
The  preamble  fays,  <*  whereas  it  often  happens  that  many  perfons  before  they  become 
*^  bankrupts,  d»  convey  tbeit  f^9odt  to  other  men,  upon  good  confideratton,  and  yet  re« 
**  tain  the  pofleffion,  and  are  reputed  owners  iheieof,**  frc  T'fae  court,  in  Matg.^* 
Cadill  (Cowf.  a3%0t  ^^^^9  ^^  ^^^  ftatute  extended  to  the  goods  of  a  third ptrfon^  which 
he  allowed  the  bankrupt  to  keep  poITeffion  of,  as  well  as  to  tbofe  which  sriginMlly  be* 
longed  to  the  baoktupt,  although  the  ftatvte  fpeakt  only  of  ths  baak.upt*s  origmgl, 
ptpperty. 

S  o'clock 
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^  ^J*  e*clock  in  the  morning.    Lord  Holt  held  that  from  the  <by  •( 
^  ^^c  date  excludes  the  daj,  but  from  the  date  include8  \t{a)\  fa 
that  the  day  of  the  date  muft  be  excluded  here,  and  the  under* 
writer  is  liable. 

JJJ^^^         Although  from  a  pcrufal  of  the  note  belov,   it  will  appear 

Haw  J.         that  no  difficulty  could  occur  on  fuch  a  pobt  at  the  prefen/day} 

y     yet  it  is  ufual,  in   order   to  prevent  difputes,   to  infert  in  tk 

inodem  policies  "  tiejirfi  and  iaJTdays  includtd.** 

#  • 

Policies  on  lives  are  equally  vitiated  by  fraud  or  falfehood,  ai 

thofe  on  marine  infurances  }  becaufe  they  are  equally  contraAi 

^  of  good  faith,  in  which  the  underwriter,  from  neceflit^,  ffloft 

rely  upon  the  integrity  of  the  tnfured  for  the  (latementof  ctr^ 

▼SAksiI^    cnmftances.     Indeed,  the  cafe  of  Wittingham  v.   Thornborw^^ 

^  which  we  took  the  occaGon  to  cite  in  fupport  of  the  do£lrinc  laii 

down  in  the  chapter  upon  fraud  in  Marine  infurances,  was  a 

policy  upon  a  life  infurance. — In  another  cafe,  the  principles^ 

fraud  were  confidercd  as  far  as  it  afiefts  this  contrad* 

ataioT^^tt!  It  WIS  an  ^GLion  on  a  policy  of  infurance  for  15c/.  at  four 
fltGvtMbill,  guineas  per  ant.  in  cafe  Drury  Sheppey  Qiould  die  at  any  time 
WlK  ^*^  between  the  ift  of  Jpril  I'm  and  the  ift  oi  Apr  I  1778,  both 
days  included,  and  during  the  life  time  of  John  Sheppey^  tfai 
father  of  Drury:  butin'cafe  the  faid  John  (hould  die  before  the 
iaid  Druryy  the  policy  to  be  void  ;  the  queftion  was,  as  to  the 
repreientation  of  the  life  at  the  time  of  the  infurance.  The  in> 
tereft  in  the  infurance  was  900/.  due  from  Drury  Sheppey  to  the 
plaintiff.  It  was  admitted>'that  the  l>fe  expired  within  the  time 
limited  in  the  policy.  Drury  Sheppey  had  a  place  in  theCuftom«> 
boufe  of  Ireland^  and  was  in  bad  ctrcum dances.     He  went  to 

'{a)  lo  the  law  bookif  not  perbapi  much  to  the  honour  of  the  profdHoo,  this  dif- 
tfndion  taken  by  Lord  HoH  was  at  one  time  htld  to  b^  law,  ac  others  not :  ibBettoKii 
tlwre  expfeflioni  were  held  to  mt%f\  the  fame  thing;  at  others  to  be  quite dtfieraak 
In  the  year  1777,  howeveri  thit  glarirg  abfurdity  waa  entirely  d^oe  away,  aad  tbt 
Couit  of  fCing*!  Bench  unanimoufly  held,  after  much  delibec ation,  thikt  they  ocaA  the 
fuse  thing ;  and  they  (LaXL  either  be,  rxriufiTC  or  iocIuAve,  according  to  the  conieat 
•ntf  fobjed  matter,  and  /hall  be  fo  cooftrued  aamoft  eflFcdually  to  fupiiort  the  deeds  of  thi 
f  artiei ,  and  not  to  deftroy  them.  See  Lord  MamJitWt  rtry  eUborate  aiguoient  epot 
this  occ«fioo,  in  which  all  the  cafti  arc  fully  fttted  and  cofidcrad.  ^a^i  ▼.  Tkt  Mr/ 
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ibe  South  of  Franci  for  the  benefit  of  his  health,  or  to  avoid  his  C  H  A  P. 
creditors,  and  there  died.    The  broker,  who  effcaed  the  policy,      ^^^ 
told  the  underwriters  that  the  gentleman,  for  whom  he  a£led, 
would  not  warrant,  but  from  the  account  he  (the  broker)  had 
received,  be  Miived  it  t§  he  agoedJi/e. 

ft 

Lord  Mansfield. — *<  As  to  the  intereft,.  this  policy  may  be 
c6nfidettd  as  a  collateral  fecurity  for  the  debt  due  to  the  plain* 
tiflP.  Where  there  is  no  warramy,  the  underwriter  runs  the  rilk^ 
of  its  being  a. good  life  or  not.  tf  there  be  a  concealment  of  the 
knowledge  of  the  ftate  of  the  life,  it  is  a  fraud.  It  is  a  rule  that 
every  fubfequent  underwriter  gives  credit  to  the  reprefentatioii 
made  to  the  firft ;  and  it  is  allowed  that  any  fubfequent  under* 
writer  may  give  in  evidence  a  mifreprefentation  to  the  firft.  The 
broker  here  does  not  pretend  to  any  knowledge  of ^  his  own,  but 
fpeaks  from  information.  There  is  no  fraud  in  him.*'  There 
was.  a  verdiA  for  the  plaintiff. 

Even  where  there  is  an  exprefs  warranty,  that  the  perfon  is 
in  good  health,  it  is  fufficient  that  he  is  in  a  reasonable  good 
ftate  of  health ;  for  it  never  can  mean,  that  the  c^ui  que  vie  is 
perfe^ly  free  from  the  feeds  of  diforder.  Nay,  even  if  the 
perfon,  whofe  life  was  infured,  laboured  under  a  particular 
infirmity,  if  it  can  be  proved  by  medical  men,  that  it  did  not 
at  all,  in  their  judgment,  contribute  to  his  death,  the  warranty 
of  health  has  been  fully  complied  with  \  and"  the  infurer  It 
liable. 

m 

Thus  in  an  adion  on  a  policy  made  on  the  life  of  Sir  Janus  ^^^*7^ 
Rofs  for  one  year,  from  O^oier  1759  to  OBoher  1760,  warranted  iBiaa.iUf* 
in  good  health  at  the  time  of  making  the  policy :  th?  faft  was,  that  ^  '•*• 
Sir  James  had  received  a  wound  at  the  battle  of  La  Feldt  in  the 
year  1747/  ^"  ^^*  loins,  which  had  occaGoned  a  partial  relaxa- 
tion or  palfy,  (o  that  he  could  not  retain  his  urine  or/^ceSf  and 
which  was  not  mentioned  to  the  infurer.     Sir  James  died  of  a 
malignant  fever  within  the  time  of  the  infurancc.     All  the  phy-* 
fieians  and  furgeons,  who  were  examined  for  the  plaintiff,  fwore, 
that  the  wound  had  no  fort  ofconnedioa  with  the  fever;  and 
that  the  want*  of  retention  was  not  a  diforder,  which  fliortcned 
life,  but  he  mighti  netwithftanding  thatj  have  lived  to  the  com* 

8  mon 
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CHAP,  aion  age  of  man :  and  the  furgeons  who  opened  him,  fttd,  that 
^  "'  ,  his  intcftincs  were  all  found.  There  was  one  phyfician  examined 
for  the  defendant,  who  faid,  the  want  of  retention  was  paraly* 
tick ;  but  being  aiked  to  explam,  he  faid,  it  was  only  a  local 
palfy,  arifing  from  the  wound,  but  did  not  2Sc€t  life :  but  on 
the  whole  he  did  not  look  upon  him  as  a  good  life. 

Lord  MafisfieU,'-^**  The  qucftion  of  fraud  cannot  cxift  in 
this  cafe.    When  a  man  makes  infurance  upon  a  life  generallft 
without  any  reprefentation  of  the  ftate  of  the  life  infurcd,  the 
infurer  takes  all  the  rifle,  unlefs   there  was  fome  fraud  in  ihe 
perfon  infuring,  either  by  his  fupprefling  fome  circumftances, 
which  be  knew,  or  by  alleging  what  was  falfe.     But  if  the  per- 
fon infuring  knew  no  more  than  the  infurer,  the  latter  takes  the 
xi0c«    In  this  cafe  there  is  a  warranty,  and  wherever  tb^  is  the 
cafei  it  mud  at  all  events  be  proved,  that  the  party  was  a  good 
life^  which  makes  the  queftion  on  a  warranty  much  larger  than 
t|iat  on  fraud.    Here  it  is  proved  that  there  was  no  reprefenta* 
.  tion  at  all,  as  to  the  ftate  of  life,  nor  any  queftion  alked  aboot 
it :  nor  was  it  neceflary.     Where  an  infurance  is  upon  a  repre- 
fentation, every  materiarcircumftance  (hould  be  mentioned,  fuch 
as  age^  way  of  life,  &c.  ^-Biit  where  there  is  a  warranty,  then 
nothing  need  be  told ;  but  it  muft  in  general  be  proved,  if  liti- 
gated, that  the  life  was,  mfaff,  a  good  one,  andfo  it  may  be^  tba^i 
be  have  a  particular  infirmity.    The  only  queftion  is,  Whether 
he  nvas  in  a  reaf enable  goodjlate  of  health,  and  fuch  a  life  as  ouiht 
to  be  infured  on  common  terms  ?      The  jury,  upon  this  direc- 
tion, without  gobg  out  of  court,   found  a  verdiA  for  the 
plaintiff. 

In  a  fubfequent  cafe,  the  fame  rule  of  deciCon  was  recom* 

Poole,  Sitt*  mended  and  enforced.    It,  was  an  adtion  on  a  policy  on  the  life 

J^»^J*^»of  Sir  Simeon  Stuart  Bzxt.  from  the  i ft  of  Jpnl  1779  to  the  ift 

1780.       '  of  ^pril  1780,  and  during  the  life  of  Eliza  Edgly  Evier.  Tl« 

policy  contained  a  warranty  that  Sir  ^meon  was  about  57  y^^^ 

of  age,  and  in  good  health  on,  the  wth  of  May  1779,  and  that 

Mrs.  Ewer  was  about  78  years  of  age.    The  defendant  at  the 

trial  admitted,  that  Sir  Simeon  znA  Mrs.  jBui^were  of  thcrcfpee* 

tive  ages  mentioned  in  the  warranty  ;  that  he  died  before  the  i» 

of  JfrU  17801  and  that  ifae  was  living.    Two  queftionswere 

in- 
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intended  to  have  been  made  ;  I  ft,  As  to  the  plaintifPs  intereft:  CHAP* 
2d,  On  the  warranty  of  health.  The  former  Was  iifpofed  of  ^^"" 
by  the  plaintiff  having  proved  a  judgment  debt.  As  to  the  lat. 
ter,  it  appeared  in  evidence,  that,  although  Sir  Simeon  waS 
troubled*  with  fpafms  and  craJhps  from  violent  fits  of  the  gout^ 
he  was  in  as  good  health,,  when  the  policy  w^s  underwrit- 
ten, as  he  had  been  for  a  long  time  before.  It  was  alfo  proved 
by  the  broker,  who  effected  the  policy,  that  the  underwriter^ 
were  rold,  that  Sir  Simeon  was  fubje£l  to  the  gout.  Dr.  Heberden 
and  other  gentlemen  of  the  faculty  were  examined,  who  proved 
that  fpafms  and  convulfions  were  fymptoms  incident  to  the 
gout. 

Lord  Manrjield.^^^  The  iftJpcrfe£lidn  of  language  is  fuch 
that  we  have  not  words  for  every  difierent  idea  ;  and  the  real 
intention  of  parties  muft  be  found  out  by  the  fubje<a  matter, 
«  By  the  prefcnt  policy,  the  life  is  warranted,  to  fome  df  the  un- 
derwriters in  healthy  to  others  in  good  health  ;  and  yet  there  was 
no  difference  intended  in  point  of  fa£l.  Such  a  warranty  can 
never  mean  that  a  man  h^s  not  the  feeds  of  a  diforder*  We  arc  all 
born  with  the  feeds  of  mortality  in  us.  A  man,  fnbjeft  to  the 
gout,  is  a  life  capable  of  being  infured,  if  he  has  no  fickneb  at 
the  time  to  make  it  an  unequal  contrad.**  There  was  a  verdi^ 
for  the  plaintiff." 

In  a  former  chapter  we  faw,  that  when  Ac  rilk  is  ehtire,  and  vuiimk^ 
It  is  once  begun,  there  fhall  be  ho  apportionment  or  return  of  *'  *^ 
premium,  though  it  (hould  ceafe  the  v  Ay  next  day  after  it  com- 
menced.    The  fame  rule  is  applicable  in  everjr  refpeft  to  the 
premium  on  life  infurances  j  for  the  contraft  is  entire,  and  if* 
the  perfon  whofe  life  is  infured  (hould  put  an  end  to  it  the  next 
day  after  the  rilk  commences,  though  the  underwriter  is  dif- 
charged,  there  would  be  no  return  of  premium.     This  has  never 
been  decided  in  any  judicial  determination  exprefsly  on  the  point* 
l)ut  it  has  frequently  been  declared  to  be  the  law  upon  the  fub- 
jca  by  the  learned  judges  in  the  courfe  bf  il-gument,  when  re- 
turn of  premium  on  marine  infurattces  was  the  point  Under  dif-  .• 
cuffion.    This  was  particulariy  done  in  the  cafe  of  tyrie  \.  Fld-^  *^^^  ^^* 
$ber,  by  Lord  Mansfield^  when  delivering  the  judgment  of  the 
court,     n  There  has  been  an  inftancc  put/'  faid  his  Lordftip, 
w  of  a  pQlicy  where  tht  mcafure  is  by  time,  which  fcems  to  me 
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^  xxfi  ^*  '*  *^  ^  ^^"^  ftrong  and  appoGte  to  the  prcfcnt  cafe ;  and  that  Is 
<<  an  infurance  upon  a  man's  life  for  twelve  months.  There 
<*  can  be  no  doubt  but  the  rifle  there  is  conftituted  by  the  mea- 
^<  fure  of  time,  and  depends  entirely  upon  it :  for  the  under* 
<<  write^r  would  demand  double  the  premium  for  two  years,  that 
'  *^  he  would  take  to  infure  the  fame  life  for  one  year  only.  In 
^*  fuch  policiesi  there  is  a  general  excepVion  againit  fuicide.  If 
^<  the  perfon  puts  an  end  to  his  own  life  the  next  day,  or  a  mondi 
5'  after,  or  at  any  other  period  within  the  twelve  months,  there 
*<  never  was  an  idea  in  any  man's  bread,  that  part  of  the  pre- 
V  mium  (hould  be  returned." 

Dwg.  789.        Afterwards  in  the  cafe  of  Bermon  v.  Woodbrtdge,  Lord  Manj- 

field  laid  down  the  fame  do£lrine.     <<  In  an  infurance  upon  a 

"  life,  with  the  common  exception  of  fuicide,  and  the  hands  0* 

<<  juftice,  if  the  party  is  executed,  or  commit  fuicide,  in  twentj- 

«'  four  hours,  there  fliall  be  no  return." 

From  thefc  opinions,  which  have  been  frequently  repeated  in 
other  cafes,  the  law  upon  the  fubje£l  of  return  of  premium,  ai 
'applicable  to  life  infurarices,  fccmspcrfe£Hy  afcertained:  becaufc, 
except  in  the  cafe  of  fuicide  or  a  public  executioii,  the  quellion 
can  never  arife. 
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CHAPTER   THE    TWENTY-THIRD, 

Of  Infurance  againft  Fire. 


A  N  infurance  of  this  fort  is  a  contraft,  by  which  the  infarer,  C  H  A  P- 
^^■^  in  confideration  of  the  premium  which  he  receives,  under-  XXUI.  ^ 
takes  to  indemnify  the  infured,  againft  all  lofTes,  which  he  may  , 

fuftain  in  his  houfe,  or  goods,  by  means  of  fire,  within  the  time 
limited  in  the  policy^.     To  enter  upon  a  detail  of  the  various  ad- 
vantaged, which  mankind  have  derived  from  this  fpecies  of  con* 
tra6^,  would  be  a  wafie  of  time ;  becaufe  they  are  obvious  to 
every  underftanding.     As  little  does  it  fall  within  the  compafs  of 
my  plan^to  enumerate  the  various  offices.that  have  been  inftituted 
for  the  purpofc  of  iiifuring  property  againft  fire  ^  or  the  rules 
and  regulations,  by  which  they  are  feverally  governed.     Some 
of  them  have  been  inftituted  by  royal  charter;  others  by  deed 
inroHed ;  and  others  give  fecurity  upon  land  for  the  payment  of 
loffes.     The  rules,  by  which  thefe  focieties  are  governed,  arc 
eftablifhed  by  their  own  managers,  and  a  copy  given  to  every 
pcrfon  at  the  time  he  infures  ;   fo  that,  by  his  acqu&efcence,  he  Sw  r  h; 
fubmits  to  their  propofals,  and  is  fully  apprized  of  thofe  rules  ^-V 
upon  the  compliance  or  non-compliance  with  which  he  will  or 
will  not  be  entitled  to  an  indemnity. 

The  conft ruction  to  be  ^put  upon  thofe  regulations  has  but 

feldom  become  the  fubjecS  of  judicial  enquiry ;  few  inftance» 

only  having  occurred  in  our  refearches  upon  this  occafion.     In 

the  propofals  of  the  London  Aflurancc  Company,  and  fome  of 

the  other  offices,  there  is  a  claufe  by  which  it  is  provided,  that 

they  do  not  hold  themfelves  liable  for  any  lofs  or  damage  by  fire» 

happening  by  any  invafion,   foreign  enemy,  or  any  military  or 

ufurpfd power  whatfoever.     It  became  a  queftion,  what  fpecies  o£ 

infurrediion  (hould  be  deemed'  a  military  or  ufurped  power 

within  the  meaning  of  this  provifo.     It  was  held  by  the  court  of 

Common  Pleas  againft  the  opinion  of  Mr.  Juftice  Gouldy  that  it 

could  only  mean  to  extend  to  houfes  fet  on  fire  by  means  of  an 

invafion  from  abroad,  or  of  an  internal  rebellion,  when  armies 

are  employed  to  Aipport  it. 
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CHAP.       The  cafe  in  which  this  queftion  arofe,  was  an  a3ion  of  co?e* 
y  y  lit 

'^  ^^^^  againft  the  defendants  upon  a  po  icy  of  infurance  of  a  malt- 

Drinkwater   ing  officc  of  the  plaihtifF  at  Norwich  from  Brej  in  which  policy 

P  .lluio^f    ^^^^^  ^^^  ^  prorifo  that  the  corporation  (hould  not  be  liable  in 

I  ho  LoQaon   cafe  the  fame  (hall  be  burnt  by  any  invafion  by  foreign  encmiesi 

tWiii.  363.  ^^  *"y  military  or  ufurped  power  whatfoever,  and  that  the  dc 

fendants  had  not  kept  their  covenantb»  to  the  plaintiff's  damage. 

The  defendants  ple&d  firft  the  general  ifiue,  that  they  have  not 

broke  their  covenants^  and  thereupon  iflue  is  joined.     2dlyi 

They  plead  that  it  y^s  burrit  iy^/i  ufurped  power;  the  plaintiff  re- 

|>lies,that  it  was  not  burntby/i/i  ufurped  power  ^  and  thereupon  iffae 

16  alfo  joined.  This  caufe  was  tried  at  Norwich  aflizes ;  a  verdiA 

was  given  for  the  plaintiff,  and  469/.  damages,  fubje£l  to  the 

opinion  of  the  court,  upon  the  following  cafe,  viz.  That  upon 

Saturday  the   27th  of  November ^  a  mob  arofe  at  Norwich  upon 

account  of  the  high  price  of  provif'ons,  and  fpdiled  and  dcftroyed 

divers  quantities  of  flour ;  thereupon  the  proclamation  was  read, 

and  the  mob  difperfed  for  that  time.     Afterwards  another  ooob 

arofe,  and  burnt  down  the  malting  office  in  the  policy  mentioned. 

The  queftion  is,  Whether  the  plaintiff  is  entitled  to  recover  in 

'    this  adion  ?     This  cafe  was  twice,  argued  at'  the  bar,  and  the 

court  took  time  to  deliberate  ;  after  which,  as  the  judges  differed 

in  opinion,  they  delivered  their  opinions y^r/a//;ff. 

Mr.  Juftice  Gould  was  of  opinion,  th<>t  the  malting  olEce 
being  burnt  by  the  mob,  who  rofe  to  reduce  the  price  of  pro- 
vifions,  the  fame  was  burnt  by  an  ufurped power^  within  the  true 
intent  and  meaning  of  the  provifo  in  the  policy  :  to  (hew  that  it 
was  an  ufurped  power  for  any  perfon  to  afTemble  themfelves,ta 
alter  the  laws,  to  fet  a  price  upon  viduals,  &c.  he  cited  Pop- 
haniy  122.  where  it  is  agreed  by  the  ju dices,  that  to  attempt 
fuch  a  thing  by  force  is  felony,  if  not  treafon ;  and  therefore 
judgnient  Ought  to  be  for  the  defendant. 

« 

Mr.  Juftice  Bathurjl. — *«  The  words,  "  ufurped po^uer^  in  the 
provifo,  according  to  the  true  import  thereof,  and  the  meaning 
of  the  parties,  caa  only  mean  an  invaConofthe  kingdom  byfo*  J 
reign  enemies  to  give  laws  and  nfurp  the  governm.en€  thereof,  j 
or  an  intefnat  armed  force  in  rebellion,  afluming  ^e  power  of 
government  by  making  laws,  and  punr(hing,  for  not  obeying 
thofe  laws*    The  plea  alleges  that  the  malting  office  was  burnt 

Jc>  to/ 
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by  an  u/urped  power  VLtihwfMj  cteTcxtcdf  but  docs  not  charge  ^xxin.^ 
that  ufurped  power  as  a  rebellion ;  that  a  mob  atofc  at  Norwich 
on  account  of  the  price  of  vi^^u^ls,  and  as  foon  as  the  procla- 
rnation  was  read,  they  difperfed ;  therefore  jadgment  ought  to 
be  for  the  plaintifF.'* 

/• 

Mr.  Juftice  C/w.— <*  The  words  muft  mean  fuch  an  ufurped 
power  as  amounts  to  high  treafon,  which  is  fettled  by  the  25th 
of  Edward  Thirds  The  offence  of  the  mob  in  the  prefent  cafe 
was  a  felonious  riot,  for  which  the  offendefs  might  have  fufr 
fered  ^  but  it  cannot  be  faid  to  be  ap  ufurped  power  $  therefore 
I  am  of  opinion  that  judgment  (bould  be  given  for  th^  plain- 
tiff.'* 

Lord  Chief  Juftice  JFilmot. — "  Upon  the  bcft  confideration 
I  am  able  to  give  this  cafe,  I  am  of  opinion,  that  the  burning 
of  the  malting  oiSce,  was  not  a  burning  by  an  ufurped  power  within 
the  meaning  of  the  provifo.  Policies  of  infurance,  like  all 
other  contra£ls,  muft  be  gonftrued  according  to  the  true  inten« 
tion  of  the  parties.  Although  the  counfe}  on  one  Qde  faidt 
that  policies  ought  to  b^  cpnftrued  liberally  f  on  the  other  Me^ 
that  they  ought  to  be  conftrued  ftviftly ;  in  a  doubtful  cafej 
think  the  turn  of  the  fcale  ought  to  be  given  ag<tinft  the  fpeaker^ 
becaufe  he  has  not  .fully  and  clearly  explained  himfelf.  The 
imperfedlion  of  language  ^o  exprefs  our  ideas  is  the  occaGoti 
that  words  have  equivocal  meanings ;  and  it  is  often  very  un^ 
certain  what  the  parties  to  a  contraA  in  writing  mean*  Whei| 
the  ideas  are  fimple,  words  exprefs  them  clearly  \  but  whep  they 
are  complex,  difficulties  often  arife :  and  men'  diQer  m\|ch  about 
the  ideas  intended  tp  be  conveyed  by  words  :  In  the  prefent 
cafe,  what  is  the  true  idea  conveyed  tp  the  mind  by  the  word$ 
ufurped  power  ?  The  rule  to  find  it  oi)t  is  to  conlider  the  words 
of  the  context,  and  to  attend  to  the  popular  ufe  of  the  words,  ac* 
cording  to  Horace^  Arbitrli^m  efl^  etjus^  et  norma  loquendi.  My 
ides^pf  the  words,  b{trnt  ty/tn  ufurped  power  ^  from  the  context  is, 
that  they  mean  burnt  or  fet  on  fire  by  occafion  of  an  invafion 
from  abroad,  or  of  an  internal  rebellion,  when  armies  are  em* 
ployed  to  fupport  it,  when  the  laws  are  dormant  and  (ilent,  and 
firing  of  towns  at^  unavpidable  }  thefe  are  thp  put)jnes  pt  the 
pidure  drawn  by  the  idea,  \vhich  thefe  words  (onvey  to  my 
(pind.    The  time  of  the  incorporation  pf  this  focicty  of  the  lion* 
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CHAP,  (ten  Aflurance  Company,  was  Toon  after  a  rebellion. in  this  king* 
doniy  and  it  was  not  fo  romantic  a  thing  to  guard  againft  fire  hj 
rebellioni  as  it  might  be  now  ;  the  time^  therefore,  is  an  argument 
with  me  that  this  is  the  meaning  of  thefe  words.     Rebellious 
mobs  may  be  alfo  meant  to  be  guarded  againft  by  the  provifoi 
becaufe  this  corporation  commenced  foon  after  the  riot  a£t ;  and 
if  common  mobs  had  been  in  their  minds,  they  would  have  made 
tife  of  the  word  mob.     The  words  **  ufurped  pinver^*^  may  haTC 
a  great  variety  of  meanings  according   to  rbe   fubjed  matter 
where    they  are  ufed,  and  it  would  be  pedantic  to  define  the 
words  in  their  various  meanings  ;  but  in  the  prefent  cafe,  they 
cannot  mean  the  power  ufed  by  a  common    mob.     It  has  not 
been  faid,that  if  one,  or  fifty  perfons  had  wickedly  fet  this  houfe 
on  fire,  that   it  would  be   within  the  meaning  of  the  words 
ufurped  power.     It  has  been  objected  that  here  was  an  ufurped 
power  to  reduce  the  price  of  visuals,  but  this  is  part  of  the  power 
of  the  crown  ;  and  therefore  it  was  an  ufwped power  :  but  the 
king  has  no  power  to  reduce  the  price  of  viftuals.     The  differ- 
ence between  a  rebellious  mob,  and  a  commoix  mob,  is,  that  the 
firil  is  high  treafon ;  the  latter  a  riot  or  a  felony.     Whether  was 
this  a  common  or  a  rebellious  mob  ?    The  firft  time  the  mob 
xifes,  the  magidrates  read  the  proclamation,  and  the  mob  dil- 
perfe  \  they  hear  the  law,  and  immediately  obey  it.      The  uext 
day  another  mob  rifes  on  the  fame  account,  and  damages  the 
lioufes  of  two  bakers ;  thirty  people  in  fifteen  minutes  put  this 
;irmy  to  flight,  they  were  difperfed   and   heard    of  no  more. 
Where  are  tiit  fpecies  belli  vr\i\c)\  Lord  Hale  defcribes?    This 
mob  wants  an  univcrfality  of  purpofe  to  deftroy,  to  make  it  a  re* 
bellious  mob,  or  high  treafon.     i  Hale'^  P.  C.  135.   There  muft 
be  an  univerfality,  a  purpofe  to  deftroy  a//  houfcs,  izi7  inclofurcs, 
0// bawdy  houfes,  &c.     Here  they  fell  upon  two  bakers  and  a 
miller,  and  the  mob  chaftized  thefe  particulat  perfons  to  abate 
the  price  of  provifions  in  a  particular  place  :  this  does  not  amount 
%o   a  rebellious  mob.     When  the  laws   are  executed  with  fpi« 
rlt,  mobs  are  eafily  quelled ;  fometimes  a  courageous  afl  done 
by  a  fingle  perfon  will  quell  and  difperfe  a  mob.     And  fometimes 
the  wifdom  of  an  individual  will  do  the  fame^  as  is  thus  beauti- 
fully dcfcribcd  by  Virgil^ 

Ac  veluti  magno  in  pcpulo  cwnfipe  coorta  efi 
Seditio^fetvitquiunimls  ignoiili  vulgus^ 
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CHAP. 
XXIU. 


Jamque fates  etfaxa  volant :  furor  arma  miniftrat. 
Turn  pietati  gravemy  ac  miritis^Ji  jortevirum  qu^m 
Confpexerey  Jtlent^  arrecfifque  auribid  adftant : 
Ilk  regit  diclis  animos^  et  peBora  mulcet. 

But  amongft  armies,  the  laws  are  filencedi  and  th«  wirdpm 
or  courage  of  an  individual  inrili  figntfy  nothing.  Upon  the 
whole,  I  am  of  opinion,  that  there  muft  be  judgment  for  the 
plaintiff:"  add  accordingly  thzpoftea  was  ordered  to  be  delivered 
to  the  plaintiff,  by  three  judges  againft  one. 

The  Sun  Fire  Office  has  ufed  words  of  a  larger  and  more  ex* 
tcnGire  import  than  thofe,  which  were  the  fubje£l  of  difcuffion 
in  the  laft  cafe  \  for  the  proprietors  of  that  company  declare^ 
that  they  will  not  paj  any  lofs  or  damage  by  fire,  happening  by 
any  invaGon,  foreign  enemy,  civil  commotion,  or  any  military  or  • 
ufurped  power  whatfoever.  A  cafe  has  unfortunately  arifen^ 
in  which  the  meaning  of  thefe  words,  civil  commotion,  has  been  ' 
the  fubje£t  of  judicial  enquiry. 

An  aftion  was  brought  on  a  policy  of  infurance  to  recover  Langd»!e  ?. 
from  the  Sun  FircPfficc  a  fatisfadion  tor  damage  done  to  the  Mafon  and 
plaintiff's  houfes  and  goods  by  the  rioters,  who,  it  is  very  well  at  Guild- 
known,  and  hiftory  will  inform  poftcrity,  in  June  1780,  to  the  ball,  Mich. 
terror  and  difmay  of  the  inhabitants  of  London,  traverfed  that 
city  for  feveral  days  burning    and   dedroynig  Roman   Catholic 
chapels,  public  prifons,  and  the  houfes  of  various  individuals  \ 
the  oflenfible  purpofe  of  their  affembling  being  to  procure  the 
repeal  of  a  wife  and  humane  law,  (which  had  paffcd  for  fome 
indulgcnciesto  Roman  Catholics^)  and  who  were  at  laft  only  dif- 
perfed  by  military  force.     As  the  circur^^ilances  of  thefe  riots 
were  very  recent,  they  were  not  minutely  gone  into  at  the  trial. 
It  was,  however,  fufficiently  proved,  that  the  plaintiff,  on  ac- 
count  of  his  religion,    (being   a  Roman  Catholic),   had  been 
amongft  others,  fele£led  as  an  object  of  the  rage  of  the  times, 
and  that  his-  houfes  and  effe£ts  were  fet  on  fire.     The  office  de- 
fended this  a£lion,  confidering  that  they  were  protected  by  the 
article  juft  recited,  naitiely,  «*  That  they  would  not  anfwer  for 
<«  any  lofs,  occafioned  by  an  invafion,  toreign  enemy,  civil com^m 
*<  motion,  or  any  military  or  ufurped  power  whatever."     This 
point  was  argued  much  at  length  by  the  counfel  00  both  fides. 
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^xxui**'       Lord  JJf/»/w;^^/A — «  Gentlemen  of  the  jury,  this  is  an  aflio^ 

\^~^-l^  brought  by  the  plaintiff  againft.  the  defendanta  4ipon  the  policy 
of  infurance  mcntion^'d  in  the  pleadtngSi  for  the  value  of  pro- 
perty, which  was  confumcd  by  fire.  Moft  undoubtedly,  aaj 
man's  leaning  muft  be  to  the  fide  of  the  plaintiff,  in  order  to  di- 
vide the  lofs  in  fo  great  a  calamity.  But  that  leaning  muft  be 
governed  by  rules  of  law  and  juftice :  and  the  only  qucftion  dut 
arifes  for  your  determination  and  that  of  the  court,  is  Gngly  upon 
the  conftru£lion  of  two  worAs  in  the  policy.  It  will  be  necef« 
fary,  in  order  to  inveftigate  this  matter,  to  go  into  the  hiftorji 
which  has  been  opened  and  explained  to  you,  of  other  infurance 
policies.  Jn  the  year  1720,  the  London  Affurance  Company  pat 
into  their  policies  all  the  words  here  ufed,  except  rivi/  commoticn. 
Whatever  fire  happens  by  a  foreign  enemy  is  clearly  provided 
againft  :  when  they  burn  houfes,  or  fet  fire  to  a  town,  that  is 
alfo  provided  for.  What  is  meant  by  military  or  ufurped  power? 

Viaefuptf  They  are  ambiguous ;  and  they  feem  to  have  been  the  fubjcft  of 
a  queftion  and  determination.  They  muft  mean  rebellion,  where 

^  the  fire  is  made   by  authority:  as  in  the  yeaV   1745,  th^rebek 

came  to  Derby^  and  if  they  had  ordered  any  part  of  the  town,  or 
a  fingle  houfe  to  be  fet  on  fire,  that  would  have  been  by  autha« 
rity  of  a  rebellion.  That  is  the  only  diftin£lion  in  the  pfe-* 
it  muft  be  by  rebellion  got  to  fuch  a  head,  as  to  be  under  aa- 
thority.  In  the  year  1726,  fome  years  after  the  London  Affa- 
rance  Qompany  had  done  it,  the  Sun  Fire  ofiice  put  in  the  ex- 
ception ;  and  in  1 727,  they  put  in  other  words  :  they  do  not  keep 
to  the  form  of  the  London  Affurance :  they  do  not  fay  by  invafioa 
from  foreign  enemies  merely :  they  clearly  provide  againft  re. 
bullion,  determined  rebellion,  with  generals  who  could  give  or. 
ders.  Though  this  be  fp  guarded,  the  Sun  Fire  Office  did  not 
think  it  anfwered  their  purpofe  \  and  therefore  they  took  the 
WOKds  evil  commotion.  Not  only  ufing  thofe  words,  applicable  to 
guard  againft  a  foreign  enemy,  agaii^ft  a  rebellion,  where  there 
are  officers  and  leaders,  that  can  give  authority  and  power;  but 
they  add  other  words,  as  general  and  untechnical  as  can  poifiblf 
btf  ufed:  civil  commotion ^  not  civil  commotion  that  amounts  to i^^i 
treafon.  They  avoid  faying  ci/il  commotions  that  amount  to 
felony ;  they  avoid  faying  civil  commotions  that  amount 
to  mi/demeanors :  but  they,  ufe  a  general  exprefijon  *'  if  the  mif* 
chief  happens  from  a  civil  commotion,*^  taking  the  laigeft  and 
inoft  |;e^cral  fcnfe  pf  the  words  that  thelanguage  will  allow  :<^ 
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ip  not  even  fajr  a  riot.    It  mzj  be  a  queftion  in  point  of  law,  ^  ^j^^,'* 
whethei  an  ailembly  or  multitude  be  a  liot.     In  that  cafe,  thej 
4o  not  t^Y  committing  a  felony,  but  fpeak  of  fire  occafioned  bj 
civil  commotion.     The  finglc  queftion  is.  Whether  this  has  bcea 
a  civil  commotion  i     If  there  be  a  cafe  to  which  thefe  words  can 
be  applicable,   it  is  to  a  cafe  of  this  fort.    I  cannot  fee  any  of 
the  other  words,  to  which  it  can  be  applied.     Ufurped  power 
takes  in  feoellion,  a£ting  by  ufurped  powers  amongft  themfelves* 
From  a  foreign  enemy  the  ofEce  is  fecured.     But  what  Is  a  civil 
commotion  ?     It  is  fomething  elfe.     The  prefent  was  an  infur- 
redion  ol  the  peoplie  reGftin^  all  law,  fetting  the  pioteftion  of 
|hc  government  at  nought,  taking  from  every  man,  who  was  the 
objcci  of  their  fefentment,  that  protedlion,  as  appears  from  the 
evidence  given  by  the  witneffes  upon  the  fads,  and  which  you 
all  know  as  well  as  if  no  witneffes  had  been  produced.  What  was 
|hp   pbic£^    and  end  of   this    violent   ii)furre£^ion  ?    It    took 
place  in  many  parts  of  the  town  at  the  fame  time,  and  the  verj 
fame  night }  the  mob  were  in  Broad Jlreet,  St,  Catharin/Sf  in 
Colman-Jlreety  at  Blackfriar's  Bridge^  and  at  the  plaintiffs.    What 
is  the  obje£t  ?    General  deJiruBion^  general  confujton.     It  certainlf 
was  meant  to  aim  at  the  very  vitals  oj  the  conftitution.     It  was  not 
a  private  matter,  under  the  colour  oi  popery  only,  to  deftrpy  all 
Papifts  under  a  pretence  or  a  cry  of  No  popery.     But  the  general 
object  was  deJiru£iion  and   confujion.    *  The  Fle^t  Prifon  was 
burnt  down :  Newgate  was  bbrnf  down  the  night  before,    l^he 
King's  Bench  Prifon  is  burnt,  and  all  the  prifoners  lei  at  liberty. 
The  new  Bridewell  is  burnt :  the  Bank  attacked :  confider  the 
confequences,  if  they  had  fucceeded  in  deftroying  the  Bank  o£ 
Englatid.    The  Excife  and  Pay  Offices  in  Broad Jlr^et  were 
threatened.     Military  refiftance,  and  an  extraordinary  ftretch 
were  made  and  juftified  by  neceffiry.     There  was  a  great  deal 
of  firing,  many  men  were  killed  \  and  the  houfes  of  a  vail  num- 
ber of  Papifts  were  burnt  and  deftroyed.   '\Y''^^^  ^^  ^^^^  ^^  ^ 
civil  commotion  ?     No  definition  has  been  attempted  to  be  given 
of  wb^t  it  is.     It  is  faid,  that  this  is  a  .civil  commotion  diftin£b 
from  ufurped  power  and  rebellion.     It  is  admitted  that  this 
kind  of  infurredion  may  amount  to  high  treafon :  and,  to  be 
furet  it  may.     But  the  office  do  not  put  their  expe^ation  upon 
trying,   whether  they  were   guilty   of  high  treafon   or   not. 
There  is  no  manner  of  doubt,  that  this  was  an  infurredion  for  a 
|raad  purpofe>  to  take  from  a  iet  of  men  the  protection  of  the 

law^ 
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CHAP.  law.     That  is  levying  war  againft  the  king ;  there  is  not  any 
^'^^"-     doubt  of  It.     It  is  not  put  upon  that,  but  on  the  g  ^uai  of  a  civil 
commotion.     It  is  not  an  occafional  rioti  that  would  be  another 

«  

queftion.  I  60  not  give  any  opinion  what  that  might  be.  Toa 
will  give  your  opinions,  whether  the  facts  ot  this  cafe  bring  it 
within  the  idea  of  a  civil  commotion.  I  think  a  civil  conuno- 
tion  is  this ;  an  infurre^tion  of  the  people  for  general  poipofes, 
though  it  may  not  amount  to  a  rebellion,  where  there  is  an 
ttfurped  power.  If  you  think  it  was  fuch  an  infurrcfiion  of  the 
people  for  the  purpofes  of  general  mifchief,  though  not  amount* 
ing  to  a  rebellion,  but  within  the  exception  of  the  policy,  yon 
will  find  for  the  defendants.  If  not,  you  will  find  for  the  plain* 
tiff."     The  jury,   agreeably  to  the  Chief  Juftice's  dircdioni 

found  for  the  defendants."  (a). 

When  a  fire  happens,  and  the  party  fuftains  a  lofs  in  confe< 
quence  of  it,  he  is  bound  by  the  printed  propofals  of  moft  of  the 
focieties,  to  give  immediate  notice  thereof  to  the  office  in  whidi 
he  is  infurcd ;  and  as  foon  aspoITible  afterwards,  or  within  a  K- 

(«)  In  •  policy  of  lafurtnct  againft  lofs  by  fire  from  htif  a  year  to  half  a  ycir,tlie 
iofired  agreed  to  pay  the  premium  half-yeaily  *<  as  long  at  the  aflbrert  flioaU^ieatt 
accept  che^fiimey  vitbin  15  daj^s  after  the  e* fixation  of  the  firmer  halfyem-  J**  and  itvn 
Alfo  lUpulated  that  no  infaraoce  Aould  take  place  till  the  prcmiom  waa  adiully  pii^f 
a  k^  happened  within  1 5  days  after  the  end  of  one  half  year,  (bat  betet  the  praaiaa 
fbr^he  next  wai  paid  j  and  it  «ai  held  that  tha  afliiitrt  were  not  liable,  thoagb  Ike  if- 
fued  tendered  the  pfemium  before  the  end  of  the  15  day  a,  but  after  the  bfi. 

The  defcndanti  in  the  abore  cauf^  were  membcn  of  a  foctcty  at  Lirerpool,  far  ibe 
infurance  of  property  from  fire  :  but  fooo  after  the  decifion,  the  Royal  Eschange  A5b« 
ranct  Company,  the  Phoentx,  and  foroe  other  Infurance  Companies^  gave  ootketiBt 
they  did  not  mean  to  take  advantage  of  the  judgment  (o  pronoonced,  but  maU  hold 
themfelvei  liable  fur  any  lofs  during  the  15  daya  that  were  allowed  for  tbepajncBtof 
the  infurance  upon  annual  policiea,  and  all  other  policies  of  a  longer  period.  But  tbtf  po- 
licies for  a  fiiorter  period  than  a  year  would  ceafe  at  fix  o*clock  in  thaevenisgo^^ 
day  mentioned  m  the  policy.  Still,  in  a  fubfeqoent  cafe  agamft  the  Sun  Fit  Office* 
which  had  advertised,  the  Court  held,  notwithftandlng  thia  advert! Cement,  the  affaid 
having  had  notice,  before  the  expiration,  of  the  year,  to  pay  an  iocreafcd  picmiiUB  te 
the  yeir  enfuing,  otherwife  they  would  not  continue  the  infurance,  which  the  affaiei 
vefufed,  that  the  office  was  not  liable  for  a  lofs  which  had  happened  within  15  ^ 
from  the  expiration  of  the  year,  for  which  the  infurance  had  been  made,  tfaoogb  tk 
afiured,  after  the  lofs  and  before  the  15  days  expired,  tendered  the  full  premium,  wbich 
had  been  demanded,  the  court  being  of  opinion  that  the  tStA  Of  the  whole  oontrad  9A 
only  to  give  the  aflbred  an  option  to  continue  the  afibrance  or  not  during  15^ 
•fker  the  cxpiratioQ  of  the  year,  by  p<ying  the  premtom  for  the  year  enfuing,  nolrtik- 
fianding  an  intervening  lofa,  provided  the  office  bad  not,  before  the  end  of  the  jesi 
drtrrmined  the  option,  by  givifig  notice  that  they  would  not  xuev  the  contraA  up* 
the  f.«me  tcrmi. 

mited 
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mittcd  time  according  to  the  regulations  of  fomc,  to  deliver  in  a«   chap. 
particular  an  account  of  his  lofs»  or  damage,  as  the  nature  of  the      XX  ui. 
cafe  will  stdmit ;  and  make  proof  of  the  fame,  by  his  oath  Ol^ 
affirmation,  hj  books  of  accounts,  or  fuch  other  vouchers  as  (hall 
be  required,  or  as  (hall  be  in  exiflence.     It  is  alfo  neceifary 
that  the  infured  fhould  procure  a  certificate  under  the  hands  of 
the  minifters  and  churchwardens,  together  witli  fome  other  re* 
putable  inhabitants  of  the  parifti,  not  concerned  in  fuch  lofs, 
importing,  that  they  are  well  acquainted  with  the  cbaradier  and 
circumftances  of  the*  fufFercr  or  fufFercrs ;  and  do  know,  or  verily 
believe,  that  he,  (he,  or  they,  have  really,   and  by  misiortune 
'  fuftained  by  fuch  fire  the  lofs  and  damage  therein  mcmioacd  {//)% 
When  any  lofs  is  fettled  and  adjufted,  thcfuffcrerj  are  to  receive 
immediate  fatisfa£lion,  without  any  dedudion. 

In  the  Lex  Mercatoria  it  is  faid,  that  policies  on  houfes  and   Beawts.4.1i 
lives  adniit  of  no  average.    Tliat  this  is  true  of  the  latter  cannot  *^^*'***'  *^^ 
be  denied,  as  we  have  already  (hewn  in  the  preceding  chapter; 
becaufethe  payment  of  the  whole  fum  depends  upon  one  llnglc 
event,  which  mu/l  ivholly  happen,  or  not  at  ail.     But  that  it 
cannot  be  true  of  infurances  againd  (ire  either  of  houfrrs  or  goods 
is  equally  clear;  for  houfes  may  be /tfr/;W/^  damaged,  and  goods 
may  htpanially  deflroyed.     In  which  cafe,  as  infurance  is  s^  con- 
trail of  indemnity,  the  end  of  the  concrad  is  anfwcred  by  puN 
ting  the  party  in  the  fame  ficuation  in  which  he  was  before  the 
accident  happened.     But  if  he  were  to  recover  the  whole  fum 
infured,  he  would  be  in  a  better  fituatipn,  which  the  law  will 
not  allow.    Indeed,  from  the  above  quotation  from  the  print-  Roy»'  Ex* 
ed  propofals  it  is  evident,  that  the  offices  confider  themfclves  J^  "nlc    * ' 
liable  for  partial  loflcs.     Nay,  fome  of  them,  if  not  all,  exprefsly  ^^""p'^y* 
undertake  to  allow  all  reafonable  charges,  attending  the  removal  oific^ 
of  goods,  in  cafes  of  fire,  and  to  pay  the  fuffisrer's  lofs,  whether  plj^jjl'^^ 
the  goods  are  deftroyed,  loft^  or  damaged  by  fuch  removal.  &c. 

Thefe  policies  of  infurance  are  not  in  their  nature  affignable,  ^^^^*'  ^' 
for  they  are  only  contra£is  to  make  good  the  lofs  which  the  6  Term 

(a)  Since  the  three  firft  editions  of  thif  woik  w^e  pobliAcd,  it  hat  been  held  hy  ^^^-  ^'^^ 

the  Court  of  King's  Beech,  upon  a  writ  of  error  from  the  Court  of  Common  Pleai,chac  |^^^|'(^  * 

the  printed  propofali,  containing  the  above  cUufe,    are  to  be  confidered  at  part  of  the  Rou'Iedgev. 

policy:  Md  that  the  procoriog  fuch  a  ceitlficate  it  a  condition  ^rfre^Mf  to  the  rghtcf  BurrcllyiH* 

theafTurcd  to  recover,  ind  cannot  be  difpenfed  «ith,  eYcfl  though  the  mioiftcr  and  Blacic,  254. 

chttichwiideat  wroogf  olfy  refufe  to  grant  iht  ctitificate.  ^0^11?^* 

8^     #v*        a  H.  Black* 
contraamg  577. «.(«), 
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CHAP,  cootraftrng  party  himrclf  fliall  fuflaxn ;  nor  can  the  intered  in 

^  XXIIL  thtm  be  transferred  from  one  perfon  to  another  without  the  coo. 
ient  of  the  office  (a).  There  is  a  cafe  in  which,  by  the  propo* 
fals,  thefe  policies  are  allowed  to  be  transferred,  and  that  is, 
when  any  peHbn  dies>  the  policy  and  intereft  therein  (hall  coo- 
tinne  to  the  hcir>  executor,  or  adminiftrator,  refpeQively»  to 
whom  the  property  infured  {hall  belong ;  protidcd,  before  anj 
new  payment  be  made,  fuch  heir,  executor,  or  adminiftrator, 
do  procure  his  or  her  right,  to  be  indorfed  on  the  policy  at  the 
faid  office,  or  the  prelnium  be  paid  in  the  name  of  the  faid  bdr, 
executor,  or  adminiftrator.  But  in  a^l  other  cafes,  there  can 
be  no  affignment ;  and  the  party  claiming  an  indemnity  ma(t 
haTe  an  intereft  in  the  thing  infured  at  the  time  of  die  lofs. 
Thefe  points  were  decided  in  two  caufes,  one  before  Lord 
Chancellor  Kingt  and  the  other  before  Lord  Ha^dwicle. 

L^bir*n         ^^  *^  ^'*  ^^  J^h  1 7  2 1 ,  one  Richard  Ireland  took  out  ftom 

DviseUand    theSttu  Fire  Office,  a  policy  of  infurance,  whereby  it  was  wit* 

3  Bn!«n*8     scfled,  that  whereas  the  faid  Ireland  had  agreed  to  pay,  or  caufc 

PttU  C9ie$9   to  be  paid  to  the  faid  office,  the  fum  of  five  {hillings  within  if- 

'  *  teen  days  after  every  quarter-day,  for  the  infurance  of  bi$hoBf<^i 

being  the  Angel  Inn  at  Grave/endy  with  his  goods  atfd  onerdun- 

dizeas  therein- after  exprefTed  only,  and notelfewhere, t»z.  the 

dwelling-hottfe,  not  exceeding  400/.  and  for  the  goods  in  the 

fame  only,  not  exceeding  500/. ;  and  for  the  ftable  only,  not 

exceeding  100/.  all  then  occupied  by  James  Peckf  from  lofs  and 

damage  by  fire  ;  and  fo  long  as  the  faid  Richard  Ireland  ftoold 

duly  pay  or  caufe  to  be  paid  five  (hillings  a  quarter,  as  tfaetem 

mentioned,  the  faid  fociety  did  bind  themfelves,  their  heirs, 

executors,  adminiitrators  and  affigns,  to  pay   and  fatisfy  the 

faid  Ireland f  his  executors,  adminiftrators,  and  affigns,  withm 

fifteen  days  after  every  qvarter-dayj  in  which  he  fliould  (uftr  ^1 

^  fire,  his  lofs  not  exceeding  1000/.  according  10  the  cxaS  tenor 

pf  their  printed  prbpofals.    The  policy  was  fubfcribcd  the  aSi 

of  July  1721,  by  three  of  the  truftees  of  the  fociety.   So"? 

confiderable  time  afterwards,    Richard  'Ireland  died,   having 

made  his   will,    and  J;;itb(my  his    fon  fole  executor  *,  ^ 

brought  the  policy  to  the  office,  and  had  an  indorfemcnt  ma* 

thereon^  that  the  fame  theh  belonged  to  him  :  a^id  aftcfW^f 

(«)  But  In  marine  bfurancea,  (be  policj  n«y  dt  tnuutoe^.    DeUs^  '•  W^t     | 
lTei||iRep.i6.  , 

oamclfi 
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namely,  at  or  about  Cbrtfi^nas  1726,  he,  the  faid  Aftthonj,  paid  CHAP. 
the  office  a  premiam  of  twenty  fliillings  for  one  year's  infurancei  ,  ^^"^' 
from  Chriftmas  17269  to  Chriflmas  1727,  as  by  an  article  in  the 
propofals,  he .  was  at  liberty  to  do.  On  the  24th  of  ^uguft 
1727^  a  fire  happened  at  Gravefend^  which,  among  others,  de* 
ftroyed  the  houfe  mentioned  in  the  policy  \  and  fome  time  after- 
wards the  appellants  applied  to  the  office,  and  alleged,  that  they 
had  purchafed  the  houfe  and  goods  of  Antbtnj  Ireland^  thatthe 
fame  were  their  property  at  the  time  of  the  fire,  and  that  they 
had  an  affignment  of  the  policy  made  to  them,  at  the  fame  time 
that  the  houfe  and  goods  were  affigned ;  and  they  produced  an 
affidavit  made  by  the  appellant  Roger  Lynch,  in  which  be  fwore, 
that  his  lofs  and  damage  by  burning  the  faid  houfe,  amounted, 
at  a  moderate  computation,,  to  500/.  and  upwards;  and  upon 
this  affidavit  wab  indorfed  a  certificate  of  the  minifter,  church- 
wardens, and  other  inhabitants  of  Grave/end,  that  they  verily 
believed,  according  to  the  beft  of  their  information,  the  appel- 
lants had  fuftained  a  lofs  of  500/.  and  upwards/  But  neither  in 
the  affidavit  or  certificate,  was  any  mention  made  of  any  lofs 
being  fuftained. by  the^ppellants  by  the  burning  of  any  goods  in 
the  faid  houfe ;  nor  was  any  affidavit  made  by  Anihotij  Ireland, 
in  whom  the  property  of  the  policy  was,  that  he  had  fuffi^red 
any  lofs.  The  appellants,  however,  infilled  that  the  office  fliould 
pay  them  looo/.  for  their  lofs  fuftained  by  the  burning  of  the 
koufb  and  goods ;  and  they  accordingly  filed  a  bill  in  Chancery, 
fetting  fonh,  that  Anthony  Ireland  agreed  to  fell  and  affign  to  the 
appellants  the  houfe,  ftables,  and  goods,  and  alfo,  at  the  fame 
time  agreed  to  affign  the  policy ;  and  that  by  indenture  of  the 
24th  of  June  1727,  for  250/.  Ireland  did  affign  to  the  appellants 
a  leafe  he  had  of  the  houfe  and  ftables  for  the  refidue  of  a  term 
of  70  years,  which  commenced  at  Midfummer,  16  Car*  2*  ;  but 
the  goods,  for  which  the  appellants,  as  they  alleged,  were  to 
pay  500/.  being  intended  for  ope  Thomas  Church,  who  was  to 
hold  the  inn  under  the  appellants,  Ireland,  by  deed  poll  of  the 
fame  date,  fold  the  fame  to  Church  for  his  own  ufe.  The  bill 
alfo  ftated,  that  by  another  writing  of  equal  date,  Ireland  affigned 
the  policy,  and  all  money  and  benefit  thereof,  to  thd  appellants. 
That  although  the  bill  of  fale  of  the  houQiold  goods  was  made  to 
Church,  yet,  as  the  appellants  paid  the  purchafe-money  for  the 
fiimci  Church  affigned  his  bill  of  fale  to  them,  for  fecurlng  the 

money 
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CHAP,   money  they  had  piid  for  the  ^oods;  and  afterwards,  by  another 
^^^}}'  ^  writings  releafed  to  the  appellants  his  benefit  and  intereft  in  the 
policy.    The  bill  prayed  fatisfadion. 

The  refpondents  put  in  their  anfwer,  in  which  they  fet  forth 
the  nature  and  method  of  the  infurances  made  by  the  olEce,  aod 
admitted  the  policy  in  queftion,  and  the  appellants'  appltcatkm 
for  icoo/.  lofs:  but  faid,  that  the  affidavit  produced  vas  oot 
agreeable  to  the  propoGiIs  \  and  that  they  bad  been  informed 
and  belieiredy  that  no  aOignment  of  the  policy  was  made  to  the 
appellants*  nor  any  aflignment  of  goods  made  to  them  by  Cbmhf 
till  after  the  fire.  They  infilled*  that  the  policies,  ifTued  by  fk 
oSlce,  were  not,  in  their  nature,  affignable,  the  fame  being  oolj 
contrada  to  make  good  the  lofs  which  the  contra£ling  party  him- 
felf  fhould  fudain:  and  the  policy  in  queftion  was  firftmadeto 
R' chard  Ireland^  to  pay  bu  lofs,  and  was  afterwards  declared  bf 
iodorfement  to  belong  to  Anthony  Ireland  $  and  that  no  other 
perfon  was  entitled  to  the  benefit  of  it.  The  caufe  proceeded  to 
iflue*  and  witnefTes  were  examined  on  both  fides ;  and  upon  the 
appellants' own  evidence  it  appeared,  that  the  firft  difcourfe  be- 
tween the  appellants  and  Mr.  Ireland  about  the  policy  was  after 
the  execution  of  the  aflignment  of  the  houfe,  and  that  the  agree- 
ment (if  there  was  any)  about  the  policy  was  not  at  the  time 
when  the  apppellants  agreed  to  purchafe  Ireland*^  term  in  ttc 
houfe.  It  appeared  further,  that  the  aifignment  of  the  prfcy, 
though  bearing  date  before^  was  not  made  and  executed  till  fome 
tiipc  after  the  fire ;  fo  that  the  agreement  for  afligtiing  the  policy 
was  a  voluntary  conceflion  of  Ireland  without  any  confideratioa) 
and  independent  of  the  bargain  for  the  houfe,  and  never  made  liU 
after  Ireland^s  intered  in  the  policy,  as  to  the  houfe,  was  deter* 
mined,  by  his  felling  his  intereft  in  the  thing  infured,  and  not 
carried  into  execution  till  the  thing  was  lofl:.  As  to  the  appel- 
lants* property  in  the  goods,  they  proved  an  s^ffignmcnt  fnwa 
Church  to  them,  as  a  fccurity  for  30c/.  but  omitted,  in  their 
interrogatories,  the  material  queftion,  when  this  qfignmtttl^ 
made :  though  the  refpondents,  by  their  anfwer,  put  the  time 
plainly  in  iffiie,  by  infifting,  that  it  was  after  the  firej  and  it 
did  not  appear  that  the  appellants  ever  had  any  property  in  ^ 
goods.  The  refpondents  on  their  part  proved,  that  the  office 
did  not  infurc  any  perfons  longer  than  they  continued  their  prt>* 

petty 
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p«rty  in  the  thing  infured ;  and  that  perfont  deaUng  with  them  ^  "  ^,'** 


I  _  _  ^ 

I  might  not  be  miftaken,  fuch  notice  was  ufually  given 

Lord  Chancellor  Kiftg. — *«  Thefc  policies  are  not  infurancet 
i  of  the  fpecific  things  mentioned  to  be  infured  ;  nor  do  fuch  in* 

j  furances  sfttach  on  the  realty,  or  in  any  manner  go  with  the  fame 

j  as  incident  thereto,  by  any  conveyance  or  affignment :  but  they 

I  are  only  fpecial  agreements  with  the  perfons  infuringi  againft 

,  fuch  Ipfs  or  damage  as   they  may  fuftain.     The  party  infuring 

,  muft  have  a  property  at  the  time  of  the  iofs,  or  he  can  fuftain  no 

I  lofs  I  and  confequently  can  be  entitled  to  no  fatisfa&ion.   There 

was  no  contract  ever  made  between  the  office  and  the  appellants 
for  any  infurance  on  the  premifcs  in  que  (lion.     Not  only  the  ex* 
prefs  word^y  but  the  end  and  defign  of  the  contra£l  with  Ireland 
do,  in  cafe  of  any  lofs,  limit  and  redratn  the  fatisfadiion  to  fuch 
lofs  as  fhould  be  fuftained  by  Richard  Ireland  only ;  and  the  in* 
dorfement  on  the  policy  declared  that  right  to  his  executor  j/n^ 
ibony  Ireland  only.     Thefe  policies  are  not  in  their  nature  affign* 
able;  nor  is  the  intereft  in  them  ever  intended  to  be  transfer^ 
Table  from  one  tc^  another,   without  the  exprefs  confent  of  the 
office.    The  tranfaAions  in  the  prefent  cafe,  by  changing  their 
property  backwards  and  forwards,  and  rendering  ic  uncertain 
whofe  the  true  property  is,  raife  a  fufpicion,  and  fully  judify  the 
caution  of  the  office,  in  preventing  the  affignment  without  con- 
fent of  the  managers,  which  method  is  purfued  by  all  the  infu« 
ranee  offices.    Belides,  the  appellants'  claim  is  at  bed  founded 
only  on  an  affignment  never  agreed  for  till  the  perfon  infured  had 
determined  his  intereft  in  the  policy,  by  parting  with  his  whole 
property,  and  never  executed  till  the  lofs  had  actually  happened/' 
His  lordfliip  therefore  difmified  the  bill. 

Upon  this  decree  there  was  an  appeal  to  the  Houfe  of  Lords  \ 
and  after  hearing  counfel  on  both  fides,  it  was  ordbrkd  and. 
ADJ9DGED,  that  the  fame  ihould  be  difmifled,  and  the  decree 
therein  complained  pf  affirmed* 

A  few  years  afterwards  this  cafe  was  cited  with  approbation 
by  Lord  Hardwkli^  and  relied  upon  by  him  as  the  ground  of 
)ds  opinion* 

Anne 
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C  H  A  P.       ^^^^  Strode^  having  fix  years  and  a  half  to  come  in   a  leafe  df 
a  ^^  ^  ahoufc  from  the  plaintifFs,  on  the  27th  oi  April  I734»  became 

iTheSwiiert*  a  proprietor  of  the  Hand-in-hand  Office,  by  infuring  the  fum  of 
^2cSci7''  400/.  on  the  hou&,  for  fcten  yeafs;  and  oh  paying  twelve  (hil- 
Ma  others    ijjjg^  down,   and  three  pounds  fome  time  after,  the  Company 
agreed,  «  to  raifc  and  pay,  out  of  the  «fFc5ts  of  the  contribution 
••'ftock;  the  faxd  fum  of  40oA  to  het,  and  her  executors,  ad- 
^  mintftrators,  and  afligns,  fo  often  as  the  houfe  (hall  be  burnt 
w  down  within  the  faid  terra,  unlefs  the  dircflors  fliould  buDd 
**  the  faid  houfe,  and  put  it  in  as  good  plight  as  before  the  fire  ; 
•«  and  on  the  back  of  the  policy  it  was  indorfed,  that  if  this  po- 
••  Hey  (hould  be  aflTigned,  the  aifignment  muft  be  entered  within 
**  tu^enty-onc   days  after  the  making  thereof."    Mrs.  Sfrod/s 
leafe  expired  at  Midfummer  1 74c,  the  houfe  was  not  burnt  down 
till  the  January  after  1740,  and  flie  made  an  affignment  of  the 
policy  to  the  plaintiffs  the  a3d  of  February  after  1740.     The 
qbeftion  is,  Whether  the  plaintiffs,  the  affignees  of  Mrs.  Strode^ 
are  entitled  to  the  400/.  or  to  have  the  houfe  built  again ;  or 
whether  the  houfe  being  burnt  bown  after  Mrs.  Strod^s  property 
ccafed  iti  it,  riie  Company  are  obliged  to  make  good  the  lofs  to 
her  aflignee  of  the  policy  ?    I'he  Company  made  an  order,  fub- 
fcquent  in  time  to  Mrs.  Stride's  poliijyin  1738.  "  That,  whereas 
••  policies  expire  upon  the  property  of  the  infured's  ceafing,  if 
M  there  is  no  application  of  the  infured  to  affign,  or  to  have  the 
^  lofa  made  up,  then  the  perfon  having  the  property  may  infore 
^  the  faid  houfe  in  the  faid  office,  notwithftanding  the  term  for 
^  «  which  the  houfe  was  originally  infured  is  expired/*    There 
was  evidence  read  for  the  plaintiffs  to  (hew  that  they  tendered 
the  affignment  to  the  defendants,  to  enter  in  their  books,  but 
tbey  rcfufed  to  accept  of  it. 

Lord  Chancellor  ffardwicie^^'^^^  During  the  progrefs  of  this 
Canfe,  while  the  defendants  feemed  to  depend  chiefly  upon  the 
ittbfequent  order,  I  was  of  opinion  againft  them.  But,  upon 
hearing  what  was  further  offered,  I  think  the  plaintiffs  are  not 
entitled  to  be  relieved.  There  may  be  three  queftxons  made  in 
this  caufe.  Firft,  Whether  this  accident,  which  has  happened, 
is  fuch  a  lofs,  as  obliges  the  defendants  to  make  fatisf adion  to 
the  plaintifis  i  Secondly,  Whether  upon  the  term's  of  the  oA* 
gtnal  pollcyi  the  office  is  obliged  to  do  it  i    Tbirdlyi  which 
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M  rather  coofeouential  of  the  former,  Whether  the  pUintiS  are  c  **  a  p^ 

properly  affignees  of  Mrs.  Strode  under  this  policy  ?  If  this  mat- 

ter  refted  fingiy  upon  the  policy  itfclfy  I  (hould  not  titink  it  fttch 

a   lofsi  as  would  oblige  the  defendants  to  make  fatisfadion. 

Under  this  policy,  the  ftate  of  the  cafe  is,  Mrs.  Strode  was  only 

a  leflee»  her  time  expired  at  Midfummer  1740,  the  houie  wot 

burnt  down  in  January  after,  wthin  tbefeven  years  ;  ths  plain* 

tiffs,  the  Sadlers'  Compai|y,  wer6  ground  landlords,  and  entitled 

to  the  reverfion  of  the  term :  upon  the  23d  of  February^  hvtk 

months  after  the  expiration  of  the  term,  and  one  month  after  the 

fire,  the  aflignment  was  made,  and  in  coniideration  of  fi^e  (htU 

lings  only  V  fo  that  it  muft  be  taken  as  a  voluntary  alSgamentt 

as  it  (lands  before  me*     It  has  been  infifted,  on  the  part  of  the 

defendants,  that  the  plaintiffs  are   not  entitled  to  recover,  as 

(landing  in  the  place  of  Mrs.  Strode^  becaufe  (he  had  no  lofs  or 

damage,    her  intereft  ceafing  before  the  fire  happened.  •  And 

this  introduces  the  fecond  and  third  queftions.    I  am  of  opinion^ 

it  is  neceffary  the  party  infured  fliould  hare  an  intereft  ot  pro« 

perty  at  the  time  of  infuring,  and  at  the  time  the  fire  luppens. 

It  has  been  fotd  for  the  plaintiffs,  that  it  is  in  nature  of  a  wager 

laid  by  the  tnfurance  company,  and  that  ijt  does  not  figaify  to 

whom  they  pay,  if  loft.     Now  thele  infurances  from  fire  have 

been  introduced  in  later  times,  and  therefore  differ  from  infu* 

Tance  of  fliips,  becaufe  there  intereft  or  no  intereft  is  almoft  con« 

ftantly  inferted,  and  if  not  inferted  (a)  you  cannot  recover,  an* 

lefs  you  prove  a  property.     By  the  firft  claufe  ih  the  deed  of  con« 

tribution  in   1696,  the  year  this  (bciety,  called  the  Hand-in^ 

Hand  Office^  incorporated  themfelves,  the  focietf  are  to  make 

fatisfa£tion  in  cafe  of  any  lofs  by  fire.    To  whom,  of  for  what 

lofs,  are  thry  to  mak^  fatisfadion  i  Why,  to  the.  perfon  infured^ 

and  for  the  lofs  he  may  have  fuftained ;  for  it  cannot  properly  be 

called  infuring  the  thing,  for  there  is  no  poffibility  of  doing 

it,  and  therefore  mdft  nnean  infuring  the  perfon  from  damage. 

By  the  terms  of  the  policy,  the  defendants  might  begin  to  baiU 

and  repair  within  fix  days  after  the  fir«  happens.    It  has  been 

truly  faid,  this  gives  the  fociety  an  option  to  pay  or  rebuild,  and 

fliews  moft  manifeftly  they  meant  to  iofure  upon  the  property 

of  the  infured,  becaufe  nobody  clfi:  can  give  them  leave  to  laf 


(«)  Thif  ctfie  «u  4ecU€4  la  tN  jcar  1743,  P'^viom  to  tfct  pafiflf  of  tht  ftstatt  vf 
if  0#o«  t.  ch  17.        , 

tru  trca 
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CHAP,  ereo  a  brick ;  for  another  perfon  might  fancy  a  iicmfe  rf  a  dif- 
ferent kind.  Thus  it  (lands  upon  the  original  agreement.  The 
next  qucftion  will  be,  whether  the  fubfequent  order^  oude  by 
the  defendants  in  17389  has  made  anjr  alteration.  lam  of  opi- 
nion it  has  not,  for  it  was  made  only  to  explain  a  particular  cafe 
in  the  policy :  for  it  might  have  been  a  queftion,  wbed^  Mn* 
Stride  could  have  come,  before  the  expiration  of  the  tens,  tP 
examine  the  books  of  the  office,  and  therefore  this  order  was 
^tde  to  give  her  fuch  a  power.  It  has  been  flrongly  objedcd 
that  the  fociety  could  not  make  fuch  an  order.  I  aui  very  ten- 
der of  fiiying,  whether  they  can  or  not.  Becaufe,  on  one  band, 
if  might  be  bard  to  fay,  that  as  a  fociety  they  cannot  make  any 
order  for  the  good  of  the  fociety :  on  the  other  hand,  it  would 
be  a  dangerous  thing  to  give  them  a  power  to  make  analtentio&i 
that  may  materially  wary  the  intercft  of  thd  infured.  The  aiBgO' 
ment  is  not  at  ail  within  the  terms  of  this  order,  becavfe  it  is 
plain,  it  meant  an  affignment  before  the  lofs  happened.  Nov 
with  regard  to  the  lofs  happvniing  before  the  affignment  made, 
Mrs.  Strode  was  entitled  to  nothing  but  what  was  to  be  paid 
back  upon  the  depofit.  It  is  plain  (he  thou^^ht  fo,  for  if  (behad 
imagined  fhe  had  been  entitled  to  400/.  would  any  friend  baie 
adwifed  her  to  make  a  prefent  of  it  to  the  plaimi£F  ?   The  cafe  of 

Vitftfbpia.  •  Lyneb  ▼•  Dalzill^  in  the  Houfe  of  Lords,  (hews  how.ftrxft  this 
comrt  and  tibat  Houfe  are,  in  the  conftruftion  of  policies)  to 
avoid  frauds.*'    The  bill  here  muft  be  difmiffi;d. 

In  the  body  of  the  policy,  the  company  acknowledge  tbe  r^ 

'ceipt  of  tbe  premium  at  the  time  of  making  the  infurance;  aod 

*  by  the  printed  propofals  of  the  different  focieties,  it  is  expicUy 

ftipulated,  that  no  infurance  (hall  take  place,  till  tbe  premian 

be  a^ually  paid  by  the  infured,  his,  her,  or  their  agent  or  agents 

This  premium  or  ton^deration  money  is  in  all  the  offias  at  the 

rate  of  two  fliillings  per  cenU  for  any  fum  not  exceeding  lOOoL 

and^  two  (hillings  an^  fixpence  from  1000/.  upwards.    Butdiis 

muft  be  underftood  to  mean  the  premium  upon  cemmminJuraMn 

only:  for  upon  hazardous  trades,   and  wooden  buildings,  &e* 

•a  sico.  )•   the  premium  is  proportioned  to  the  riik.    Befides  this,  by  a  late 

c.^a.r.  I.    j^.of  paTllament,  a  duty  of  one  (hilling  and  fixpence /^siW 

is  laid  upon  every  hundred  pounds  of  property  infured  from  fo. 

3  7  Ceo.  J,   By  a  mote  modern  ilatute,  an  additional  duty  of  fixpence,  fot 

€•  9c.  r.  19.  ^^^^  f^p^  q£  ^q^  httndre*d  pounds  infured^  is  impofcd^  xnakiog 

.    in 
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in  the  whole  two  (hillings  fit  cent.    The  diity  impofcd  by  the  C  H  a  r. 
&ft  z6t  V  not  to  extend  to  publick  hofpitals.  ^ 

We  have  formerly  feen,  that  whenever  the  rifle  to  be  tun  was  ajui^  c.«. 
entire^  there  never  was  a  return  of  premium)  though  the  con- 
traft  diottld  ceafe  and  determine  the  next  day  after  its  com- 
mencement.  .  This  rule  applies  to  iufurances  againft  fire,  ifrhich 
generally  arc  made  for  one  entire  and  connedied  portion  of  time, 
which  cannot  be  fevered :  and  therefore  if  the  property  infored 
fliould  be  deilroyed  by  fire,  arifing  from  the  a£l  of  a  foreign 
«nemy,  the  very  day  after  the  commencement  of  the  policy 
though  the  underwriter  would  be  difcharged,  yet  there  can  be  no 
apportionment  or  return  of  premium. 

By  a  fiatute  pafled  in  the  teign  of  his  prefent  Majefty,  the  j^  c«w  f . 
ftamp  duties  on  poftcies  for  infuring  houfes,  furniture,  goods,  «'90''*l- 
wares  and  mtrchandizes,  or  other  property  from  lofs  by  fire, 
are  repealed  ;  arid  inftead  tl>ereof  it  is  provided,  that  for  every  Sea.  94. 
policy  of  aflurance  from  lofs  by  fire,  where  the  fum  infured  iball 
not  amount  to  1000/.  the  fum  of  three  (hillings;  and  where  the 
fum  infured  (hall  amount  to  1000/.  or  upwards,  the  fum  of  fix 
(hillings  (hall  foe  paid 

As  the  pureft  equity  and  good  faith  are  e(rentia31y  rcquifit^ 
us  has  been  already  (hewn,  to  render  the  contrad  eiFedual  when  c.  g. 
it  relates  to  marine  iufurances ;  fo  it  need  hardly  be  obferved, 
that  it  is  no  lefs  efiemial  to  the  validity  of  the  policy  againft  fire : 
becaufe  in  the  latter,  as  well  as  in  the  former,  the  infurer,  froin 
the  nature  of  the  thing,  is  obliged,  in  a  great  meafure,  to  rely 
upon  the  integrity  and  honefty  of  the  infured,  as  to  the  repre« 
feniation  of  the  value  and  quantity  of  the  property,  which  is  tht 
objcd  of  the  mfurance. 


vv^  '      ADDE23DA 
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ADDENDA. 

The  following  Cafe  may  properly  be  introducel  afier 
the  Cafes  on  Infurances  on  Frdght,  p.  46.  ttfeq. 


X 


Forbei  m4    TNgUR  ANCE  OH  thc  fliip  Chifwick  "  at  and  from  any  port  of 
STiu!^  '•     1  «  ports  in  Hajti  to  Liverpool^  or  thc  vcffcFs  'port  or  ports  of 
Sittings  af.    c<  difcharge  in  the  United  Kingdom,  with  leave  to  chafci  &c* 
t!  iioa.       T^^^  infurance  was  declared  to  be  *<  on  freight  valued  at 

and  the  lofs  was  ftated  to  be  by  perils  of  the  fea.  The  following 
*  £aA$  were  admitted :  That  the  plaintiffs  being  owners  of  the 
Chifwick  in  the  declaration  mentioned,  procured  a  licence  for 
her  to  fail  from  Liverpool  to  St.  Domingo  to  trade  there  and  to 
bring  home  a  return  cargo  of  the  produce  of  that  country. 

• 

That  thc  Chifwick  failed  frdm  Liverpool  to  it.  Domingo,  callei 
Hajti^  and  arrived  at  St.  Domingo  on  the  4th  of  July  1 8081  with 
a  cargo  of  goods  belonging  to  the  plaintiffst  to  be  there  bartered 
for  other  goods  to  be  brought  back  to  Liverpool  in  the  laid  flup« 

That  part  of  the  goods  carried  from  Liverpool  were  bartered 
and  exdianged  for  55  bales  of  cotton  of  the  produce  ol  St,Df' 
,  viigoi  which  were  put  on  board  the  (hip  for  lier  voyage  home. 

The  remaining  part  of  her  outward  cargo  being  ftill  on  board 
would,  in  all  probability,  in  a  few  days  have  been  exchanged  tor 
other  goods  to  be  put  on  board  -in  like  manner,  but  for  the  lois 
hereinafter-mentioned. 

The  (hip  with  fuch  remaining  part  of  her  outward  cargOjaod 
the  faid  55  bales  of  cotton  on  board  beiiig  in  good  fafety  at  &• 
Domingo  on  the  15th  day  of  July  1808,  was  by  the  perils  of 
the  fjas  loft.  The  defendant  has  fettled  with  the  plaintiffs  for 
the  lofs  of  the  freight  of  thc  faid  55  bales  of  cotton^  without 
prejudice  to  the  plaintiffs'  claim  for  a  further  lofs  on  freight  if 

^1  are  entitled  to  it.  _ 
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» 

The  remaining  part  of  the  outward  cargo,  though  damaged^ 
vas  favedi  and  in  12  days  after  the  lofs  of  the  (hip  vras  ex« 
changed  for  250  tons  of  coffee  and  100  tons  of  wood,  the  pro* 
duce  of  Si.  Domingo^  the  freight  of  ,which  would  have  been  of  a 
larger  value  than  the  fum  infured  on  freight  if  the  (hip  had  not 
been  loft. 

The  plaintiffs  were  intereded  in  the  faid  freight  in  the  decla^ 
ration  mentioned* 

This  adion  is  brought  to  recover  a  total  lofs  on  the  freight 
home* 

This  cafe  was  at  the  bar  compared  to  the  cafe  of  HorncaftUv. 
Suart,  {ante^  P*  48-)  ^^^ 

Lord  ElUnbarough yrz%  clearljr  of  opinion  that  as  there  was  np 
charterpartyi  nor  the  policy  valued,  this  cafe  was  exadly  like 
that  of  Ton^e  v^  WaUs,  {attU^  P*4^-}  ^^^  ^^e  plaintiffs  were 
nonfuited. 

In  the  following  term  a  motion' was  made  to  fet  a(ide  this  non* 
fuit,  but  even  a  rule  to  (hew  caufe  was  refufed  by  the  whole 
•  Court 


The  two  following  Cafes  may  properly  be  adverted  to 
after  the  Cafe  of  Noble  v,  Kennoway^  ante,  p.  58. 

This  was  an  adion  on  a  policy  olF  infurance  on  iifli,  to  OncSerf^ 
commmence    from   the  loading    thereof  on  board    the   (hip  Jf""l'*»!: 
Dutehefs  of  Gordon^   at  and  from  Newfoundland  to   a  port  m  p.  after 
Portugal,  warranted  to  depart  with  a  Portugal  convoy.     In  one  ^**'  '^^^ 
count  the  lofs  was  averred  to  be  by  capture,  in  another  by  perils 
of  the  fea.    The  (hip  proceeded  from  Lijbon  to  Nivfoundland, 
where  (be  anived  in  Julj^  and  then  proceeded  on  an  interme* 
diate  voyage  to  Sidney  in  Hwa  Scotia,  in  Auguft,  and  returned 
with  a  cargo  of  coals  on  the  30th  September.    That  about  the 
]ft  OBober  the  Cajlor  frigate  failed  with  a  convoy  from  New 
foundland  for  Portugal:   but  there  was  not  a  cargo  of  (i(h  ready, 
«r  in  a  fit  ftace  for  the  fliip  to  fail  by  the  firft  convoy.    That 
^  V  V  3  the 


<fc*  A»<)ENDA. 

tTie  Aip  failed  pcrfcftly  fcawofthy  on  the  ^ift  2?ovemhtr  lot 
Oporto :  was  captured^  recaptured,  and  afterwards  totallj 
wrecked*  It  ^^s  proved  that  the  veflel  was  not  by  means  of 
the  intermediate  voyage  in  any  refpe^l  rendered  lefs  capable  of 
Performing  her  voyage  to  Portugal  g  and  that  fhe  bad  not  taken 
in  any  of  her  homeward  cargo  of  fiQi  before  her  return  from  de 
Intermediate  voyage.  Several  witneflcs  converfant  with  the 
Newfoundland  trade  f^vore  to  the  conftant  ufage  of  (hips  taking 
thefc  intermediate  trips  while  their  cargoes  arte  getting  readyi 
snd  diat  thefe  voyages  are  abfolutely  neccflary  to  be  taken  for 
thefupport  of  the  colony;  that  there  is  a  great  fupply  of  coab 
from  Sidney,  and  of  bread  and  flour  from  ^iebec,  to  which  latter 
place  feveral  (hips  went*  that  feafon,^ 

Lord  Eldoftf  then  Chief  Juftice  of  the  Court  of  Commoi^ 

Pleas,  told  .the  jury,  that  he  thought  the  pradiice  of  the  trade 

in  this  cafe  was  as  fitly  to  be  received  in  evidence  as  in  other 

cafes  in  which  fuch  proof  had  been  admitted     Then  his  Lord* 

Xh9glSw^  Ihip  quoted  the  cafe  of  Noble  y.  Kennovfaj^  {iiMe^  P*  5.^0  ^ 

laid,  no  doubt  the  policy  here  is  meant  to  prote£i  the  firft  cargo 

which  (hall  be  laden  after  the  (hip^s  arrival ;  but  the  underwriter 

snuft  refer  himfelf  to  the  ufage  of  the  trade  \  he  is  bound  to 

know  it.    Is  there  fuch  a  ufage  here  ?    If,  indeed,  the  evidence 

were  to  lead  to  this^  that  the  (hip  may  make  intermediate  toj- 

sges  for  feveral  years,  that  would  be  too  dangerous  to  give  efieft 

to  fuch  a  ufage.      But  if  a  trader  bond  fide  fends  the  (hips  in 

dieir  turn   on  an  intermediate  voyage,  that  feems  reafonable: 

J^udiovjt^  fending  thitn  tut  of  turn  would  be  a  deviation.  Tbenez^ 

queftien  then  is^  whether  this  (hip  has  been  employed  otherwife 

than  as  the  ufage  warrants.    If  you  think  the  ufage  doeseiift^ 

If  yott  think  it  reafonable  %  and  if  you  think  this  (hip  aded  hm 

fide  in  taking  the  intermediate  voyage,  you  will  find  for  the 

plaintiff^  which  they  did  accordingly. 

rtrtfw  So  in  %  fubfequent  cafe  on  an  inforance,  dated  26th  Aftgif 

%-  Vf^Mtr^      iBcy^  on  (hip  Ccttrier^  freight  and  cargo,  af  and  from  any  pott 

iiik.  iSoft   ^"^  ports  in  Newfoundtani  to  one  port  of  di(charge  id  PortugJ* 

or  ta  any  port  or  ports  in  the  United  Kingdom*   The  fafls  ^ 

spitted  were»  that  the  goods  were  backed  at  CaprBtoyle  in  JR&w- 

Jovmdland^    between  the  lyh  QBoher  waA  the  74tli  Dectwitt 

|£o7  ;  th^t  flie  received  iaihn|^  inftiudiious  !>•»  the  coaTO|» 


ADDENDA*  i^T 

and  failed  for  Dartmotith^  and  was  afterwards  totally  loft  in  a 
gale  of  wind.  That  a  poUey  of  infurance  on  the  (hip  Courur 
had  been  underwritten  on  the  iQtb  June  1807  \  and  that  at  the 
time  the  defendant  underwote  the.  policy  in  quefttoAi  he  was 
not  informed  by  the  broker,  or  by  any  other  perfon  that  the 
Courier  was  intended  to  be  employed  in  banking  on  the  coaft  of 
Newfoundland^  fubfequent  to  the  date  of  the  policy  in  quedion ; 
or  that  the  faid  policy  of  the  29th  June  1807,  had  been  pre* 
yioufly  efiefled  on  the  faid  (hip  to  cover  her  banking  voyage  to 

tlie  31ft  O^ober  1807  ^  ^^^  ^^^  ^^  ^^^^  ^^P  ^^^'''^^  ^^^  ^^^ 
phyed  bankings  from  whence  (he  returned  to  Cape  Broyle  on 
13th  OEtober  1807.  The  plaintiff^  in  order  to  prove  that  it  was 
not  neceflary  to  communicate  this  banking  voyage,  caUed  fevera^ 
witnefles  to  prove  the  general  ufage  that  Newfoundland  (hips 
iilmoft  always  engaged  either  in  banking  or  in  intermediate 
voyages  till  the  fi(h  was  ready.     « 

Lord  Ellenborougb  faid|— *<<  The  aiTured  are  certainly  bound 
^0  communicate  what  the  underwriters  do  not  know  %  and  what 
the  afliired  do,  but  what  is  common  between  them  both,  need 
not*  The  queftton  then  is,  whether  the  banking  voyage  is 
ufually  interpofed,  becaufe  if  fo,  the  izSt  need  not  be  divulged. 
If  thefe  feparate  voyages  and  infurauces  are  notorious  in  the 
trade,  then  the  common  words  *^at  and  from^^  muft  mean  *'  at 
the  place  %vhen  preparing  for  the  voyage  home^  and  ihcnfoom.^*  If 
there  are  exceptions  to  this  general  ufage,  the  underwriter  ought 
to  have  a(kcd,  whether  in  this  (;af«  the  exception  exiftcd.**  Ver- 
dict for  the  plaintiff. 


The  two  following  Cafes  will  tend  to  iUuftrate  the  dodria^ 
containe4  in  the  oaf?  of  J irey  v.  JB/and.  Ante^  p.  34. 

The  firft  of  them  was  an  aAion  of  .afTump^t  for:inoney  had  Edga-T. 
and  received.    The  principal  item  in  difpute  between  the  par-  *»«^"*' 
ties  was  a  fum  paid  by  the  plaintiff  to  the  defendant  under  the  41U  ""^ 
(pUowtng  circcupltan^e^; 

vv  4f  The 


* 
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The  piftintiff  being  an  inforance  brokefi  got  a  pelicf  Qotiefi 
Written  for  the  defendant^  a  merchant^  on  the  flxip  Alfred^  whidi 
Was  fubrcribed  /among  others)  by  one  Lomas.  A  lofs  happened; 
whereupon  the  plain:  iff  paid  the  full  amount  of  the  fum  iDfared-to 
the  defendant.  PreviouOy  to  this^  Lomas  had  become  infolfent, 
without  the  plaintiff  being  aware  of  the  fad  ;  and  it  was  nov 
contended,  that  he  had  a  tight  to  recover  the  fom  he  hadpaij 
to  the  defendant  in^refpeA  of  Lomas^t  fubfcription,  as  mooey 
paid  undera  mlftvike  of  thefaA.  But  Lord  EJenboreugb  beldfthat 
QD  account  of  the  welU  known  courfe  of  dealing  between  the 
infurance  broker,  the  merchant  and  the  underwriter^  the 
money  could  not,  under  thefe  circumftances,  be  recoverol  back 
from  the  aflured* 

It  has  alfo  lately  been  decided,  that  In  an  adion  by  the  aifiiTed 

againft  an   underwriter  to   ivcover  the  premium,  the   policj 

fubfcribcd  by  the  defendant  is  concluGve  evidencd  that  be  has 

nft!<cU  n      received  the  premium.     This  was  held  in  an  a£)ion  for  money 

****'  bad  and  received,  tried  at  GtiitdhaU,    The  defendant  had  under- 

132.  written  a  policy  of  infurance  efie^td  by  one  ReiHt  an  infurance 

broker,  on  account  of  the  p1a«ntiff',^upon  goods  by  (hip  orfliip*, 

at  and  from  Berbice  to  Great  Britain,     This  aAion  was  brought 

torecpver  back  the  premium,  on  the  ground  that  the  goods  had 

never  been  (hipped. 

The  plaintiff  gave  in  cyidencc  the  policy  flgncd  by  the  defen- 
dant, which  contained  the  ufual  acknowledgment  on  the  part  of 
the  under  writers,  "  confrfftng  ourfelves  paid  the  confideration  due 
unto  us  for  this  ajfurance  iy  the  nJJUrcdy^  &c.  It  appeared ,  howercr, 
that  no  money  had  really  been  paid  in  refpe£t;  of  the  iofurance  in 
<jue(lion.'  The  plaintiff  being  the  holder  of  a  bill  of  exchange 
accepted  by  J^eid^  which  was  not  paid  when  due,  the  latter  pro- 
pofed  by  way  of  fatiisfaflion  to  get  policies  of  infurance  under- 
written f9r  him.  This' policy  was  e(Fe<^lc4  in  .confcqucpce  j  an*! 
Jteid  having  a  running  account  with  the  defendant,  had  not  paid 
bim  any  pajrt  vf  th.e  prepnii^m  at  ^hp  ^ommenceinent  of  this 

If  was  ccateaded,  that  onder  thefi;  circtxmftances  the  a6lioo 

«roiii4  ta>t  lie^  as  np  money  had  been  received  by  the  defendan 

■   '  !    .  cither 
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0ithcT  from  the  plaintiff  or  Reid,  or  paid  by  the  plabtiff  cithcf 
to  Reid  or  the  defendant. 

Lord  El/tnborough. — ^The  defendant  is  bound  by  the  receipt  in 
the  policy.  If  a  man  ackriowledges  that  he  has  received  a  fum 
of  money  from  the  broker,  and  accredits  him  with  his  principal 
to  that  amount,  he  (hall  not  after«7ards9  as  between  himfelf  and 
the  principal,  be  allowed  to  fay  that  the  broker  jievcr  paid  b*"™* 
I  ihould  completely  knock  up  the  infurance  bufinefs,  if  I  were  to 
allow  this  acknowledgment  to  be  Impeached.  It  is  well  known 
that  there  are  running  accounts  kept  between  the  infurance  ^ 
broker  and  the  underwriter  j  and  Lord  Kenyan  held  that  the 
former,  before  paying  premiums  to  the  latter,  might  maintain  an 
a£tion  againft  the  aHured  to  recover  the  amount  of  them  aft  for 
money  paid. 

Mr.  Campbell  adds  in  a  note  upon  the  laft  cafe,  that  he  had  p.  ^^^ 
not  been  able  to  find  any  decifion  of  Lori' Kenyon*s  upon  this  . 
point :  but  that  learned  Reporter  Tefcrs  to  the  cafe  of  jiirey  v, 
Biandy  and  ihen  adds  a  very  acute  and  fenfible  obfervation,  "  that 
•«  the  objeft  of  the  formal  acknowledgment  of  the  receipt  of 
*•  the  premium  infcrted  in  the  policy  is  probably  to  preclude  the 
<*  neceffity  of  proving  it  when  a  lofs  happens,  and  to  prevent  the 
''  underwriters  from  objefting,  that  theie  was  a  want  of  confix 
"  deration  for  their  promife,  in  cafe  the  broker  has  not  paid 
•«  them.  The  receipt  is  no  bar  to  an  adlion  for  the  premium 
*•  by  the  underwriter  againft  the  broker ;  .and  the  difl:indion 
f*  feems  to  be  this,  that  as  between  thcfe  parties  it  is  no  evidence 
<<  at  all,  but  that  as  between  the  underwriters  and  the  aSured 
•*  it  is  conclufive.  It  follows  as  a  confequencc  from  this  deci- 
<<  (ion,  that  an  aflion  cannot  be  maintained  for  premiums  of 
^*  infurance  by  the  underwriters  againft  the  aiTured,  which  bad 
^  hitherto  been  ycKaia  quejlio!* 


■••iifi 


The  three  following  Cafi^  ate  of  importance  to  (hew  that  afl 
American  fubjefk  (hall  not  claim  .from  an  Rngllfi  under* 
writer '  any  indemnity  from  the  a£i  of  detention  or  embargo 
by  his  own  government :  and  therefore- fo  far  extend,  but  dp 


tfio 
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not,  as  I  conceive,  alter  the  principle  contended  for  in  Chajs 
ther  the  Fourth,  upon  the  doflrinc  of  Abandonment.  For 
although  the  words  of  the  policy  are  general,  **  all  rcftraints 
«*  an4  detainments  of  all  kings,  princes,  and  people,  &c/ 
yet  they  mud  ever  be  confidered  with  reference  to  the  benefit 
of  the  ftatc  in  which  the  contra£ling  party  lives,  and  to  the 
policy  which  it  may  think  proper  to  adopt.  I  hare  not 
thought  it  neceflary  to  (late  the  fads  of  each  cafe ;  becanre 
one  judgment  was  pronounced  upon  the  whole,  and  the  Lord 
Chief  Juftice  (Lord  Ellenborough)  in  pronouncing  that  judg- 
ment Hated  all  tjie  material  fads  upon  which  the  judgment  of 
the  court  was  founded. 


Conway  t« 

Goflway  v. 
Fnrbo. 
Mjury  ▼. 
Shedden. 
Hil.  Term 


Lord  Elletttoreugij  C.  J. 

Thefe  were  cafes  in  each  of  which  the  plaintiffs  claimed  a 
right  to  abandon  in  confequence  of  the  American  embargo  in 
December  1807,  and  the  main  queftion  in  each  was  the  fame. 
Tlie  firft  was  upon  a  policy  on  goods  on  board  the  Swift,  at  aod 
from  Nev;  Tork  to  Liverpool,  and  the  intereft  wa^  averred  in  one 
49    CO.  1  ,  QQ^j^^  ^Q  \^^  jn  f)^^  plaintiffs  jointly  ;  in  another,  in  one  of  them 

only,  i.  e.  Thomas  David/on;  and  in  a  third,  in  one  John 
Tovmjend.  ToHvnfend  was  a  refident  citizen  of  America,  and  had 
conGgned  the  goods  to  the  plaintiiTs  for  fale,  on  his  {Townfenii) 
account  and  rifle.  The  plaintiffs,  Conway  and  David/on,  are 
Briiijh  fubjeds,  carrying  on  bufinefs  as  merchants  in  partner* 
(hip  at  Liverpool  \,  Conway  refiding  at  Liverpool,  and  Dawdfi^ 
having  for  fome  time  paft  refided  in  America.  The  invoice  and 
bill  of  lading  are  dated  the  29th.  of  December  1 807.  Before  the 
ihipment  David/on  had  agreed  to  grant  Town/end  an  anticipation 
of  6000/.  on  account  of  thefe  and  certain  other  goods,  by  bills 
on  the  plainti&s:  and  accordingly,  on  the  7th  of  November  1807, 
bills  to  that  amount  were  drawn  by  Town/end  on  the  plamtiffs 
and  thefe  bills  were  accepted  by  Davidfon,  the  partner  of  &«• 
way,  in  America,  within  a  day  or  two  after  their  date,  and  were 
'  paid  when  due  by  the  plaintiffs.     The  plaintiffs  have  been  reim* 

burfed  part  of  the  amount  of  thefe  bills ;  but  2122/.  18/.  3^*  i< 
ftill  due  to  them  upon  that  tranfaAion.  This  policy  was  fi^h- 
feribed  on  the  25th  of  January  1808 ;  and  the  plaintiffs  cbtfged 
the  premiums  to  Town/end*s  account.  On  the  it2d  of  Deeemkt 
1807 ,  an  ad  was  paflcd  by  the  Am/aricum  governincot  for  lafog 
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an  embargo  on  all  fhips  and  veflTeU  in  their  potts.  Bj  tHis  em« 
bargo  this  veflel  was  detained  $  and  as  foon  aa  they  heard  of  the 
detention,  the  plaintiffs  abandoned.  '  It  is  ftated  indeed,  in  the 
cafe  of  Conway  v.  Gray^  that  the  plainti^ffs  abandoned  the  vefiet 
and  nothing  is  faid  as  to  the  goods ;  and  as  the  infurance  was  on 
the  goods,  an  abandonment  of  the  veflel  could  give  no  claim  ; 
bttt  we  prcfume  that  this  is  a  miftake,  and  that  the  goods  were  * 
;ibandoned» 

In  the  fecond  ^caufe  [Conway  and  another  ▼•  *  Forbes)  the 
faQs  are  nearly  fimilar.  The  policy  was  upon  goods  in  the 
fame  (hip  ;  thofe  goods  were  (hipped  by  Alexander  Macomb^  a 
reGdent  American  citizen :  they  were  configned  to  the  plaintiffs^ 
On  Macomb*^  account  and  rifk.  Davison  agreed  to  grant  Ma- 
comb  an  anticipation  of  7500/.  by  bills  on  the  plaintiffs,  accepted 
by  David/on  in  America ;  atid  the  plaintiffs  hare  paid  2500/* 
upon  tholie  bills.  The  bill  of  lading  and  invoice  are  dated  at 
New  torif  the  24th  December  1807,  and  the  policy  is  dated  the 
ijtk  January  i8o8.  The  plaintiffs  charged  the  premium  ta 
Macomb. 

In  Maury  v.  Sheddtn  the  policy  was  upon  (hip  valued  at  6000L 
ftnd  James  Maury  Efquire,  the  American  conful,  who  was  then 
reiident  al  Liverfoolf  was  the  fole  owner.  Mr.  Maury  is  a  native 
of  America f  but  came  to  refide  at  Liverpool  as  a  merchant  in 
1786$  and  from  the  year  1790  has  been  the  American  conful 
there.  The  (hip  is  an  American  veffel,  and  regiftered  there  under 
a  privilege  allowed  by  the  navigation  laws  of  America  to  tiick 
confttis* 

Upon  each  of  thofe  cafes  this  queftion  arifes ;  i  ft.  ^Whether 
the  American  embargo  will  warrant  an  abandonment  by  or  on 
behalf  of  an  American  fubjed  :  and  if  not  \  then  a  fecond  quef- 
tion  arifes  in  the  firft  and  (econd  caufes  \  whether  Comuay  and 
Penndfony  as  confignees  of  the.  goods,  being  in  advance  to  the 
contignors  and  under  acceptances  for  them,(in  one  cafe  the  plain^ 
tiffs  being  in  advance  and  alfo  under  acceptances ;  in  the  other 
cafe  againft  Forbes^  the  phintiffs  were  only  under  acceptance*^) 
have  a  right  to  apply  the  policies  to  their  own  interefts^  as 
fuch^  and  to  abandon  on  that  account*  As  to  the  firft ;  \n 
^  ^ueftiona  arifing  between  the  fubjeda  of  dificrent  ftates» 

■' , '    ■    "  ■ '    .-.-■•      ^ 
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each  is  a  party  to  the  public  authoritatifc   zQs    of   his  ows 
gorernment ;  and  on  that  account,  a  foreign  fubjc£l  is  as  mudi 
^    incapacitated  from  making  the  confequences  of  an  zGL  of  his 
own  ftate  the  foundation  of  a.  claim  to  indemnity  upon  a  Bnt^ 
fobjeA  in  a  Briiijb  court  of  juftice»  as  he  .would   be  if  foch 
ad  had  h^en  done  immediately  and  individually   by  fuch  fo- 
reign fub)e£l  himfelf.     This  feems  to  be  eftablilhcd  by  Tm^ 
Ung  V.  Hubbard^   3  Bof.  and  Pull.  291.     That   w^as  an  a^lioii 
by  the   owners  of  a  SweJj/b  veflfcl  againft  a  Briii/b   fnbjedt 
for  not  fupplying  the  veflel  with  a  cargo  at  Saint  Alkbmd^s. 
The  failing  of  the  ihip  from  this  kingdom  had  been  prevented 
a  confiderable  time,  and  until  it  was  too  late  for  the  fruit  fealba 
at  Saint  MichaePsi  by  an  embargo  here  upon  Smedi/b  veflek 
That  embargo   was  in  the  nature  of  reprifais  for  what  were 
eonfidered  ads  of  aggreflion  by  the  Swidyb  goTemment.     The 
court  wa^  of  opinion,  that  if  that  had  notbren  the    cafe  of 
a  SfOfde  againft  a  Briti/b   fubjeci»   the    pUintiflF   would  have 
been  entitled  to  recover :   but  as  the  embargo  was  produced 
by  -afks  of  the  Swtdijb  government,  and  every  Swede  was  to 
be  eonfidered  a  party  to  thoffS  ads,  it  was  in  effed  the  plain- 
tiff's own  fault  that  his  veflel   was  detained;    and  then  lo(s 
which    rcfulted   from  it  was  one  he  ought  |uQf)felf  to  bear. 
He  was  bound  to  proceed   with   all   convenient  fpeed:    the 
ads  of  his  g6vermnent  led  to  his  being  prevented;    he  was 
eonfidered  as  a  party  to  thofe  ads}  and  was,  therefore,  looked 
upon  as  having  failed  in  his  pari  of  the  contrad,  viz.  proceeding 
with  all  convenient  fpeed.    In  the  cafes  now  before  the  coor^ 
the  foundation  of  the  abandonment  is  an  ad  of  the  AmencMH 
government.     Every  American  fubjed  is  to  be  eonfidered  as  a 
party  to  that  ad :    and    has,   virtually,   t;he  concurrence  and 
confent  of   all,   arid  amongft  the  reft,   the  concurrence  and 
confent   of  the  afiureds  in  thefe  cafes :    the  affureds,   there- 
fore, have  joined    in  a  refolution,  that  the  flbips  in  queflion 
fliall  not  be  allowed  to  fail,  but  (hall  remain  in  their  pons: 
and   is    it  poffible    for  them   afterwards    to -wake   their  not 
failing  the  foundation  of  an  adion  ?    The  party   who  him- 
felf prevents  the  ad  from  being  done  has  no  right  to  call  upon 
the  underwriters  to  indemnify  him  againft  the  lols  he  may  (uf- 
tain  from  fuch  ad  not  being  done.     Where  the  infured  and 
the  infurer  are  both  fubjeds  of  the  fame  ftate,  the  queftion  will 
(land  upon  very  diScrent  grounds  of  confideralioii. 

As 
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As  to  the  fecond  queftionj  whether  the  conGgnees  have  not  1^ 
right  to  apply  the  policies  to  their  own  intereAs>  and  to  abanflon 
on  that  accont ;  we  are  of  opinion  that  they  have  not.  It  might 
l^erhaps  be  difficult  to  make  out  that  they  had  fuch  an  intereft 
as  was  capable  of  abandonment,  becaufethey  were  to-  have  no 
control  over  the  goods  but  upon  their  arrival  in  Englafid ;  and 
it  may  alfo  be  very  queftionable  whether  any  policy,  which  is 
cffe^ied  clearly  to  cover  the  intereft  of  the  confignor,  can  be 
applied  to  prote£l  the  intereft  of  the  conGgnee.  But  the  parti- 
cular  ground  of  our  deciGon  is  this,  that  where  a  policy  is  ef- 
feded  oh  behalf  of  the  conGgnor,  and  the  condu£l  of  the  con* 
fignor,  or  of  the  ft  ate  to  which  he  belongs,  has  taken  away 
from  him  the  right  of  inforcing  it  direfily  and  eftednally  for 
his  own  benefit ;  the  conGgnee  is  not  at  liberty  to  apply  it  to  his 
intereft,  and  isforce  payment  as  though^it  had  been  made  on 
his  account.  We  do  not  fay  a  confignee  may  not  infitre, 
we  only  fay  that  he  is  fo  far  identified  in  intereft  and  right 
with  hisconfignor,  as  not  to  be  able  to  apply  with  effe£l  to  his 
own  intereft/  which  is  derived  out  of  that  of  the  confignor, 
an  infurance  which  was  effected  in  order  to  cover  the  int<:reft 
of  the  confignor,  but  which,  upon  the  principle  already  ftated^ 
cannot  be  available  for  that  purpofe.  The  underwriter  has  an 
implied  pledge  from  the  aflured,  that  he  will  do  no  z6l  to  ob*  • 
ftru£i  the  voyage,  and  when  that  pledge  is  broken  by  the  perfoQ 
on  whofe  account  the  infurance  was  made,  can  another  per fon, 
who  has  paid  no  premium  out  of  his  own  pocket,  ftep  in  to 
take  the  benefit  of  that  infniance,  merely  becaufe  his  detliogs 
with  the  aflured  would  have  enabled  him  to  have  infured  in 
his  own  name  ?  There  is  no  cale  which  decides  tliat  he  can», 
and  it  would  be  grob  injuftice  that  he  Ihould.  Wolffe  v.  H<9m* 
cqftle^  I  Bof.  &  Pull.  316.  which  was  cited  in  the  argument, 
goes  no  fuch  length.  In  that  cafe  the  plaintiffs  had  efie^ed  a 
policy  to  cover  the  intereft  of  one  Lund  in  a  cargo,  and  had  ad* 
vanced  300/.  on  the  credit  of  that  cargo.  The  main  queftion 
was^  whether  the  policy  were  fo  tScfkcA  as  to  cover  Lund's  in- 
tereft, and  if  it  were  not,  then  it  was  contended  that  it  might 
be  applied  to  cover  that  intereft  which  the  plaintiffs  had  ac« 
quired  by  their  advance  of  the  300/.  The  Court  were  unani- 
mous that  the  policy  was  fo  eflnsfied  as  to  cover  LuntCs  intereft  3 
£0  that  a  deciGon  upon  the  other  point  was  unneceflary :  but 
they  intimated  a  dear  opinion  upon  that  point,  that  the  plain. 
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dflfs  had  an  infunUe  intercft ;  and  they  fccm  to  hate  4oa^ 
the  policy  might  ha?c  been  applied  to  it,  if  it  could  pot  ban 
been  applie.d  to  LufuPs.    How  does  that  cafe  however  bear  upoa 
^hia  ?    Lund  had  done  no  aft  to  forfeit  his  right  upon  the  po- 
licy, and  if  he  could  not  have  recovered,  would  have  been  mere- 
ly becaufe  the  policy  was  not  effe£led  fo  as  to  be  capable  of  coter- 
ing  his  intereft :  the  only  objedion  made  to  Luni%  incercft  being 
that  Wolfft  had  made  the  infurance  without  orders  or  authority 
ixomLundi  and  then  if  it  could  not  apply  to  the  300/.  the 
plaintiiiii   had  advanced,  it  would  have   been   applicable   to 
pothing.     Here  the  policies  were  effedied  fo  as  to  be  capable 
^f  covering  the  conGgnor's  intereft,  and  for  the  exprefs  put* 
^ofe  of  doing  fo :  they  are  applicable  to  that,  and  the  con* 
^fignors  have  forfeited  their  rights  by  the  ad  of  their  government 
The  cafe  of  Wolfe  v.  Horncafili^  therefore,  conchides  nothing 
in  favour  of  thefe  plaintifFs.     In  truth  in  that  cafe  had  die 
.plaintiffs  been  allowed  to  recover  upon  their  own  iotereftt  oa 
account  of  the  advance   they  had  made,  it  would  b  fubftasce 
have  been  fuffering  Lund  ta  recover  pro  tanto ;  becaufe  then 
they  could  not  have  reforted  to  him  for  reimburfement :  and 
in  thefe  caiea,  if  Conway  and  David/on  were  allowed  to  recover 
in  refpeA  of  their  advances,  it  would  in  (ubftance  be  fofferisg 
the  AwurUan  confignors  to  recover  pro  tanio^   becaufe  it  wookl 
wipe  ,off  the  claim  which  Conway  and  David/on  have  upon  them* 
In  JTojgfe  V.  IlomcqfiU  it  would  have  been  in  furtherance  of 
juftice,  becaufe  Lund  had  done  nothing  to  forfeit  his  daio 
upon  the  policy:  in  this  cafe  it  would  be  againft  juftice,  be- 
canfe  thefe  Ameriatn  confignors  have  4ione  that  by  which  their 
daim  is  precluded.    For  thefe  reatons  we  are  of  opinion,  th^t 
in  each  of  thtfe  cafes  the  poftea  mult  be  delivered  to  the 
defendant/' 

^^ij^  Y,  In  confequence  of  what  fell  from  the  Court  in  the  cafe  A 
p«l»  s  Eaa,  Baring  v.  Daj^  in  an  ^6c  foon  after  paffed  "  For  preunA^  ^ 
ll'J^  *  ^'  various  Frauds  and  .Depredations  eommitted  pn  Merchants^  SUf 
Owners  and  Underwriters^  by  Boatmen  and  otters,  within  tk 
JurifdiBion  of  the  Cinque  Ports }  and  alfo  for  remedytng  ctrt^ 
Defeffs  relative  U  the  Adjufimeut  of  Salvage  under  a  Stsb^ 
modi  to  the  1 7.ti  of  ^ueen  Anne  ;*  there  are  two  claales  is^ 
trodttced  affeding  the  whole  kingdom,  (except   the  Qi»^ 

r^rts^  whifih  arc  regulated  by  the  prior  provifiopa  pf  ib^  ^') 
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and  which  are  aridcntly  aimed  at  the  deficiencies  dUcovered  by  4<  Geo.  |. 
the  Court  in  the  foifmer  ftatule*    «  And  whereas  it  is  expedient  ]^  ^^J^o. 
that  the  like  means  of  concluTively  adjufttngand  recovering  tbp 
quantum  of  the  monies  or  gratuities  to  be  paid   to  the  feveral 
perfons  aAing  or  employed  in  the  falvage  of  any  fhipf  veflcl,  or 
goods,  fliould  fubGd  and  be  by  law  applicable  in  cafes  where  the 
falvors  fliall  have  acted  under  and  by  the  mere  .employn:^eat 
and  authority  of  the  commander  or  other  fuperior  officer,  marU 
ners  or  owners  of  any  ihip  or  vefiel  in  didrefs,  as  now  by  law 
provided  for  adjufting  the  quantum  of  fuch  monies  or  gratuities 
which  (hall  have  become   due  in  cafes  where  application  (hall 
have  been  firft  made  to  officers  of  the  cu{loms»  or  other  officer 
or  officers  in  that  behalf  made  and  appointed  in  and  by  a  certain 
(latute  made  in  the  twelfth  year  of  the  reign  of  our  late  fovereigi^ 
Queen  Anne^  intituled,  &c.  be  it  therefore  enacted  and  declared^ 
by  the  authority  aforefaid,  that  from  and  after  the  paffing  of  tl4s 
a£i,  all  and  every  means  which  in  vhtue  of    the  (latuie  la(tr 
mentioned  fubfift,  and  may  now  be  by  law  applied  for  the  cou- 
clufively  adjuftingj  and  for  the  recovering  of  the  quantum  of  the 
monies  or  gratuities  to  be  paid  to  the  feveral  perfons  a£ling  or 
being  employed  in  the  falvage  of  any  iliipi  veiiU,  or  good8»  in 
cafes  where  application  (hall  have  been  firll  made  purfuai^t  to 
that  ftatute  to  officers  of  the  cuftoms,  or  other  the  office;  or 
officers  therein  in  .that  behalf  mentioned,    and  affifl^nce  (ha^ 
have  been  thereupon  rendered  and  had  in  purfuance  of  the 
provifions  of  that  ftatute,  (ball   be  by  law  applicable  and  avail* 
able  in  like  manner   to  all  intents  and  purpofes,  and  in  cafea  . 
where  the  falvors  (hall  have  a£led  under  by  the  mere  employ* 
mcnt  and  authority  of  the  commander  or  other  fuperior  officers^ 
mariners,  or  owners  of  any  (hip  or  vefiel  in  dilkrefs,  although 
no  fuch  application  (hall  have  been  made  to,  nor  any  authority 
or  affidance  derived  from  any  officers  of  the  cuftoms,  or  other 
the  officer  or  officers  in  the  fatd  ftatute  in  that  behalf  men- 
tioned ;  and  that  upon  payment  or  tender  and  refufal  of  the 
quantum  of  monies  or  gratuities  to  be  paid  to  the  feveral  perfonsi 
vi^ho  (Kail  have  aQed  or  been  employed  in  fuch  falvage,  or  in 
cafe  fuch  payment  or  tender  cannot  be  made,  or  fecurity  being 
given  for  the  due  payment  thereof  to  the  fatisfa£tion  of  the 
juftices,  who  (hall  have  adjufted  fuch  quantum  of  gratuities,  it 
ihall  not  be  lawful  for  any  officer  of  the  cuftoms,  or  other  per« 
ion  or  perfons  having  the  pofleffion  or  cuftody  of  fuch  (hip, 

a  veffel. 
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veflel^  or  goods,  any  longer  to  retain  the  pofleflioft  or  cuftody  of 
the  fame,  or  any  part  thereof  by  reafon  or  pretence  of  any  claim 
or  right  to  a  compenfation  or  gratuity  for  fuch  falvage  as  afore- 
faid)  or  for  having  zGLtd  or  been  employed  therein. 

SeSt.  22'.  Provided  always^  that  in  cafes  where  the  falvors  fliall 
have  a£led  without  application  made  to^  or  without  any  authoritf 
derifed  from  any  officer  of  the  cuftoms,  or  other  officer  in  the  faid 
ad;  mentioned^  and  the  commander  or  otncr  (up^rior  ofHccr,  ma- 
riners, or  owners  of  fuch  (hip  or  veflcl  fo  Cived  as  ^torefaid^ 
or  the  pnerchant  or  other  perfon  whofe  goods  (hall  be  fo  faved,or 
their  agents  as  aforefaid  (hall  difagree  with  fuch  falvors  touching 
the  quantum  of  the  monies  or  gratuity  defervcd  by  any  perfon  fo 
employed  as  aforefaid,  it  (hall  be  lawful  for  the  commander  of 
fuch  (hip  or  vefiel  fo  faved,  or  the  owner  of  the  goods,  or  mcr. 
chant  interefted  therein,  or  their  agents,  and  for  fuch  falvors  as 
aforefaid,  to  nominate  three  of  the  neighbouring  juftices  of  the 
peace  to  adju(l  the  quantum  of  the  monies  or  grattiities  to  be 
paid  to  fuch  falvors,  and  in  cafe  the  parties  (hall  not  agree  in 
fuch  nomination,  that  then,  on  the  application  of  any  of  the 
parties  to  any  one  neighbouring  juftice  of  the  peace,  the  jaftice 
(b  applied  to  (hall  nominate  two  other  neighbouring  juftices  of 
the  peace;  and  fuch  three  neighbouring  juftices  (hall  and  may 
thereupon,  and  they  are  hereby  authorized  and  required  to  adjuft 
the  quantum  of  the  monies  and  gratuities  to  be  paid  to  all  and 
eich  of  fuch  falvors  who  (hall  difagree  with  fuch  mafter,  com- 
nanding  officer,  merchant,  or  owners,  or  their  agents  as  afore* 
faid,  touching  the  quantum  of  monies  or  the  gratuity  to  be  paid 
to  him  or  them  refpedively,  for  his  or  their  having  been  employed 
and  aded  in  fuch  falvage  as  aforefaid. 


The  following  Cafe  feems  too  important  on  the  Subjed 
of  ReprefentaiioTij  at  the  Time  of  figuing  the  Ship,  to 
be  omitted  in  this  Place. 

fiiwitat,  It  was  an  aQion  on  a  policy  of  Infuraucc  on  goods  in  the  Fannj , 

»  Ctmpbdl,  fr^Di  London  to  HajtL 
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Tht  fliip  was  captured  by  a  French  j^nrateer  with  the 
goods  on  board,  and  the  queftion  was,  whether  the  under* 
writers  were  difchatged   by  a  reprefeatation  concerning  her 

equipment. 

>  • 

It  appeared,  that  about  a  week  before  the  policy  was  (igned 
the  names  of  the  underwriters  were  put  down  upon  a  flip  Whea 
the  broker  ftated  to  the  defendant,  **  That  the  Fanny  was  to  fait 
<*  with  the  Hopewell  and  Toung  Rofcius^  both  armed  fliips,  an<l^ 
•*  that  flic;  was  herfclf  to  carry  ten  guns  and  tweTtty^five  mmJ*» 
There  was  no  evidence  of  any  converfation  upon  the  fubjeffc- 
having  paflcd  between  the  parties  either  when  the  policy  was 
(igned  or  in  the  interrening  period.     In  fa£i,  the  Fanny  failedr 
by  herfelf,  and  carried  only  eight  guns  andfeventeen  men.     It  wa» 
contended,  that  the  (hip  was  fuf&ciently  equipt  to  be  feaworthy^ 
and  that  what  was  faid,  when  the   defendant's  name  was  put 
upon  the  flip,  could  not  be  confidered  as  a  reprefentation  which . 
the  aflfured  were  bound  to  comply  with,  as  the  flip  was  no  evi« 
dence  of  the  contra£t,  and   the  Court  couIJ  only  look  to  what 
took  place  when  the  policy  was  fubfcribed.      This  very  point  Aii»472; 
had  been  lately  decided  in  Daw/on  v.  Atty,  7  Eaft,  367.  where  it 
was  held,  that  although  the  broker^  when  the  flip  was  fubfcribed^ 
had  faid  that  the  (hip  was  an  American^  yet,  as  he  had  not  re- 
prefented  her  to  be  of  any  particular  country  at  the  time  when 
the  policy  was  fubfcribed,  (he  did  not  require  to  be  documented    > 
as  an  American^  and,  although  (he  was  captured  for  want  of  a 
certificate  required  by  a  treaty  between  the  government  of  the 
captors  and  the  United  States  of  America^  the  owner  of  the 
goods  recovered  againft  the  underwriters. 

Lord  Ellenhorough, — *'  If  a  reprefentation  is  once  made,  it  is 
to  be  conGdtred  as  binding,  linlefs  there  is  evidence  of  its  being 
afterwards  altered  or  withdrawn.  In  the  cafe  cited  the  ve(rel 
was  dated  to  be  an  American  when  the  flip  was  made  oift ;  but 
when  the  policy  came  to  be  figned,  the  broker  faid  generally, 
**  That  it  was  an  infurance  on  goods  in  the  Herman^*  without 
defcribing  her  as  of  any  particular  country.  There  the  (irit 
converfation  was  qualified  and  controuled  by  what  followed 
But  here  there  is  no  evidence  of  any  converfation  upon  this 
fubje£l  bet\veen  the  parties  fubfequently  to  the  (latement  that 
the  ihip  was  to  carry   10  guns  and  25  men  \  and  this  having 
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Catoi  fflace  wlieti  die  inj^rance  wit  talked  of,  and  die  terms  dt 
it  agreed  opoo,  it  mad  be  refefred  to  the  polkry,  and  ticsted  at 
a  itpfefeBCatioiiy  whkh  requited  to  be  fobftamialiy  compiicd 
with  (m  the  part  of  the  stflured."  ' 


It  had  for  fome  time  been  a  queftion  at  the  barj  where  the 
fort)  to  which  the  veflcl  was  infured^  had  fallen  into  ihe  ciic* 
ttiy's  hands  before  the  arrival  of  the  fhip»  whether  the  ihip  ftiD 
conttnned  under  the  prote£tton  of  the  policy  to  a  place  of 
Safety.  The  better  opinion  at  the  bar  was,  that  the  ▼eflcl  wai 
sot  protcAedi  for  that  the  underwriter  mi^ht  juftly  izj,  I  coo- 
traded  to  infure  yonr  (hip  to  A*  but  not  to  B.  This  point  cane 
dire£Uy  before  the  Court  in  the  f<rflowing  cafe : 

p«k)ii  w,  The  infurance  was  on  goods  on  board  the  ihip  Laurel^  at  ani 

Saft«  T.     from  Brifiol  to  Monte  Video^  and  any  other  port  or  ports  m  the  SJver 
49  O.  s        PUae^  ifi  po/flffion  of  the  Engli/b  ;  and  the  plaint ifF  declared  on  a 
lofs  by  perils  of  the  fea.      It  appeared  at  the  trial  at  Guildball^ 
before  Lord  ElUnborough,  that  when 'the  vciTel  appeared  in  the 
'  Rivir  P/sttf  Monte  Video^  iind   every  other  port  in  that  river* 
except  Maldongdo^  was  in  the  poiTcflion  of  the  enemy,  (there 
being  then  war  between  Great  Britain  and  Spain ^)  and  the  EngVi^ 
commander  of  Maldonado  ordered  the  veflel  away  imediatdy 
Upon  her  arrtvali  in  confequence  of  the  urgency  of  public  affairs 
whereupon  the  yefleli  being  (hort  of  water  and  in  want  of  re» 
patrs»  bor^  away  dire£lly  for  Rio  Janeiro  in  the  Braxih^  being 
the  neareft  friendly  port  of  fafety,  and  in  her  courfe  thither 
fhe  met  with  a  peril  of  the  fea,  to  which  the   injury  fuftained 
by  the  goods  might  fairly  be  attributed  in  the  abfence  of  any 
direA  evidence  of  a  prior  caufe  of  damage.     It  was  therefore 
infifted  upon  at  the  trial,  and  now  again  in  moving  to  fet  afide 
the  nonfuit,  that  the  (hip  not  being  able,  under  thefe  circunn 
ftanceSi  to  proceed  to  any  port  in  the  River  Plate,  in  the  pof* 
feflion  of  an  enemy,  and  being  ordered  away  from  MttUonado, 
immediately  After  ^  her  arrival  there,   by  the  authority  of  the 
Briti/b  commander,  whom  the  mailer  was  bound  to  obey,  the 
policy  continued  to  cover  her  to  the  neareft  port  of  fafety,  to 

livhich  ihe  was  under  the  necei&ty  of  repairing.    But 
« 

Xiord  EVenborough^  at  the  trial,  and  now  again  widi  die  ooa- 

Cftrrcncc  of  the  Courts  was  of  opmioo,  th^t  the  polky  contaiff- 
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kig  a  contrafl  for  a  i^cific  royage  could  ndt  be  extended  hfiM^  1 

plication  to  cover  the  fliip  iii  her  voyage  to  Rio  Janeiro^  notwith* 
ftanding  the  circumftance  which  had  cfccarrcd  to  indace  the  ne* 
cefility  of  it.    The  role  was  refufed.  ^ 

I  know  thdt  the  very  learned  gentlenbaiii  y^hti  brought  thli 
before  the  Coiift,  Was  defirous  to  have  their  opinion  on  it^  as  hii^ 
Own  fentiments  were  fimilar  to  thdfe  pronounced  by  Lord  EUeti^ 
borough  f  but  a  deciflon  tIsTpeding  which  becanle  extremely  ma- 
terial, as  iimilar  cafes  mud  frequently  occur  in  praAioe; 


■  I   I    I      ■      ■    >»■ 


An  aQidn  was  bfought  on  a   polity  of  infiiranee  on  the  DonaiaroD 
American  (hip,  the  Maryland  Mary^  at  and   from  Gibraltar  tp  ^*  cwT^I* 
a  marketi  with  leave  to  call  and  land  goods  at  two  or  more  ports  4a^« 
in  the  Mediterranedm    The  fliip  having  landed  fome  goods  at 
Malia^  proceeded  ffom  thence  on  the  17th  of  May  (8079  with 
the  reft  of  her  cargo  for  Smyrna^  but  was  thcxfame  day  captured 
by  a  Ruffian  prltateer,  and  being  afterwards  carried  into  Coffk 
wa6  there  condemned  as  lawful  prisie* 

The  defence  fet  up  by  the  uhdetwtiters  was>  that  this  Amif» 
ricdn  {faip>  by  failing  for  Sthyrnd^  had  violated  the  laws  of  neu* 
trality;  a^  fhat  pbrt  was  then  blockaded  by  the  RuJfiaHii 
However  the  dnly  evidence  adduced  to  ihew  that  the  captain 
khew  t)f  the  blc^kade  before  he  left  Malta,  was  the  fentende 
of  condemnation^  in  which  this  fad;  was  pofitively  aterred. 
Upon  the  validity  of  this  fentetice,  therefore!  the  caufe  inrirely 
depended*  It  was  pronounced  by  a  pri2e  conimiilioh  which  fat 
in  Corfu  in  jfuly  1807,  by  the  authority  of  the  Emperor  of 
kujia.  * 

The  plaintiff's  cdunfel  Contended,  dn  the  aiithotity  of  the 
cafe  of  the  FladOyen,  i  Rob.  Rep.  144.  that  the  fuppofed  court 
could  have  no  legitimate  jurifdi£lipn  where  it  fat,  and  that  its 
fentence  was  a  nullity.  Corfu  was  one  of  the  iflahds  ithich  •* 
formed  the  Ionian  republic,  an  independent  govetnmeht)  rec^« 
niced  by  the  pelace  of  Amiens f  and  whick  continued  to  preferve 
its  neutrality  amidft  the  druggies  of  the  ftirrounding  ftates* 
A  belligerent,  therefore,  could  have  no  right  to  hold  a  prize 
court  there  confidently  with  the  principles  of  the  law  of 
nations. 
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On  the  other  fide  it  was  admitted,  that  if  Corfu  was  to  be 
confidercd  as  being  at  the  time  of  the  condemnation  an  tode- 
"pendent  nentral  ftate»  the  fentence  could  not  be  fupportd. 
Bqf  they  undertook  to  prove  that  it  wats  fubflantiallypart  of  the 
terrifory  of  the  Rujian  empire ;  and  tbey  Infifted  that  this  mult 
be  taken  to  be  the  cafe,  if  (he  Ruffian  power  was  there  domi- 
nant \  if  the  fupreme  authorit]f  wa$  veiled  in  the  Ru^an  com* 
'  mander,  although  there  might  ftill  be  kept  up  fome  empty  forat 
^f  ad  imaginary  republic. 

The  condition  of  Corfu^  in  Julj  18079  was  dcfcribed  bji 
gentleman  who  had  a&cd  there  as  Engljb  conful.  He  dated, 
that  at  the  time  there  was  a  Ruffian  ganifon  in  Corfiiy  and  the 
Ruffians  hzA  about  6coo  men  in  the  different  iflands  of  thel^ 
public  }  that  they  had  made  Corfu  a  military  ftation  for  fourot 
five  years;  and  that  they  continued  in  poflfefBon  of  it  till  the 
peace  of  Tilfit^  when  they  delivered  it  up  to  Bonaparte :  but  that, 
previottfly  to  that  event,  the  flag  of  the  loman  republic  lev 
from  the  forts  in  the  ifland ;  there  was  a  port  admiral  ap- 
pointed by  the  Ionian  republic;  a  cenful  from  the  Sublime 
Porte  refided  at  CorfUf  and  the  witnefs  was  recogniacd  as 
Englijb  conful  by  the  prince  and  fenate  of  the  Ionian  repablic, 
who  continued  in  their  fun£lions  till  the  republican  govemffleDl 
was  diflblved  by  the  French* 

Lord  Ellenhorough. — <«  I  will  not  receive  the  fentence  under 
tbefe  circumftances,  the  Ruffians  mud  be  confidercd  as  rifton 
in  Corfu^  and  not  as  fovereigns.  While  a  government  hbfib 
as  this  didi  we  cannot  look  to  the  degree  in  which  it  migbtke 
overawed  by  a  foreign  force.  The  fentence  was  pronoiinced  bj 
a  belligerent  on  neutral  tenitory,  and  is  therefore  void.  I  ^ 
by  no  means  difpofed  to  extend  the  comityt  which  has  been 
fliewn  to  thefe  fentences  of  foreign  admiralty  courtSf  I  Aall  die 
like  Lord  Thurlow  in  the  belief,  that  they  ought  never  to  lu« 
been  admitted.  The  doQrixle  in  their  favour  refts  upon  an  iS' 
tfaority  in  Shower  (a),  which  does  not  fully  fupport  it,  and  die 
pradice  of  receiving  them  of  ten  leads  in  its  coafequences  to  i^ 
g;reateft  iajuftice.'* 
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-  In  tlie  eofuing  tertiif  application  was  made  to  the  Court  to 
fet  afide^  this  verdidi  on  the  ground  that  the  fentence  of  the 
Rtiffian  prize  court  had  been  improperly  rejeAed.  It  was  con- 
tended that  Corfu^  when  occupied  in  the  manner  aboTe-<iefcribed 
by  the  Ruffian  troopsi  was  either  to  be  confiiiered  as  a  part  of 
the  Ruffian  empire,  or  as  a  co-belligerent  with  Rujfia  againft  the 
Porte,  fince  the  Emperor  of  RuJIfia  derived  the  fame  advantages- 
in  a  military  point  of  view  from  this  occupation  of  the  ifland, 
as  if  he  had  fcized  it  hoftilely,  or  the  Ionian  republic  had  been  his 
ally  in  the  war  he  was  carrying  on.  A  rule  nifi  was  reltt£lantly 
granted  :  but  caufe  being  (hewn  it  was  difcbarged. 

Lord  ElUnborough.-^^^^  It  is  impoflible  to  fay  that  the  govern* 
ment  of  the  Ionian  republic  was  fuperfeded  at  a  timc^wjien  its 
inftitutions  fubfifted,  and  its  fupremacy  was  recognized/  How» 
then,  was  C«r/i^ a  co-belligerent?  Only  becaufe  it  endured  an 
hoftile  aggrcflion.  Will  any  one  contend  that  a  government 
which  is  obliged  to  yield  in  any  quarter  to  a  fuperior  force, 
becomes  a  co-belligerent  with  the  powei  to  which  it  yields?  It 
may  as  well  be  contended,  that  neutral  and  belligerent  mean  the 
f.ime  thing.  Indeed  this  would  make  us  co-beUigerents  with 
Prance,  becaufe  we  receded  from  Corunna*^ 


In  this  cafe  the  policy  was  in   the   ufual  form  on  goods  on  ^^^*^  * 
board   the   JVolga^  <<  at  and  from  Hull  to  the  Sound  and  St.  chriftu,  B. 
Peterjburgi  including  the  rifk  in  craft  from  Cronfladttwith  a  me-  JL'  ^^^» 
morandum  in  the  margin  of  the  policy,  that  in  cafe  of  partial  \.' 
lofs  or  damage,  the  net  proceeds  were  to  be  the  bafis  of  contri* 
bution*''  The  lofs  was  averred,  in  different  countSi  to  have  hap* 
pened  of  the  goods  and  of  the  voyage  by  the  perils  of  enemiesy 
and  by  the  arreft,  reftratnr,  and  detainment  of  kings,  prtncesy 
and  people.     The  Wolga  failed  with  the  goods  on  board  with 
convoy  from  Hull  on  the  loth  October  1807,  to  the  Sounds  where 
(he  arrived.     On  the  i6th  (he  proceeded  on  her  voyage,  and 
was  at  anchor  off  the  town  of  Drago  on  the  aoth,  when  (he  wat 
boarded  by  the  crew  of  a  boat  from  His  Majelly's  brig  Mufcaia^ 
with  orders   from  His  Majefty's  officers  for  the  Wolga'  to  put 
herfelf  under  the  command  of  the  King's  (hips  in  Copinhagin 
Toads,  and  the  boat's  crew  remained  on  board  to  inforce  obe* 
dience  to  the  orders.     The  Wolgm  weighed  anchor  accprdingly^ 
<^nd  came  back  to  Copenhagen  roadst  whcfc  (he  remain^  until 
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|he  31ft,  whm  (he  irept  to  lU/imgiirg  roids  for  convoy,  and  to* 
named  there  waiting  for  coatoj  until  Saturday  the  7th  Navemiatf 
when  (he  fiiled  on  her  voyage  under  the  cootdj  of  His  Majcfty'i 
jloop  of  war  the  Ganet.  The  Woiga  proceeded  on  her  voyage 
in  the  Baliic  till  tb^  i6th  Nowmber  when  the  commander  of  the 

*      ■ 

Gafut  informed  the  captain  of  the  JFoiga  that  an  embargo  wat 
laid  on  the^i  5th  on  all  Br.tijh  Ihips  and  veQcls  in  the  Ruffian  portsi 
he  at  the  fame  time  ordered  the  Wclga  to  proceed  no  further 
on  her  voyage*  but  to  keep  dqfe  by  him,   and  that    the  Wdga 
^ttld  receire  qrders  from  the  commander  in  chief  in  Capenbagen 
roadt   as  to  her  future  deftination  :  when  the  }^o!ga  arrived  off 
Copenhagen  (he  was  ordered  by  the  King's  pfficers  to   proceed 
down  to  Heifingberg  rpads,  and  afterwards  the  paptainj  ttnder 
all  the  circumftances  of  the  cafe,  thought  it  bcft  to  proceed  to 
Bnglandi' 'wY&di  he  did  accordingly,  under  convoy  pt  Hia  Ma- 
jefty't  armed  brig  the  Bnvidence^  ai^d  arrived  at  Hffif  on  the  nth 
December  1807* 

An  embargo  was  in'faSb  laid  in  the  ports  of  J{.i(ff!a  upon  all 
frki/bttAps  andvefiels  on  the  j^thdaj  of  November  1807,  and 
war  was  declared,  and  boftilities  commenced  by  the  Emperor  of 
Jitf^a  againft  Great  Britain  on  the  }Sth  December  1807,  and 
noftilities  have  continued  from  that  time  tq  the  prefent. 

If  the  Wolga^  however^  had  not  been  detaiI^:d  by  the  King's 
officers  (he  would  have  arrived  according  to  the  ufual  courfe  of 
the  voyage  at  $/•  Peterjburg  and  delivered  her  cargo  there  pre- 
vious  to  the  (aying  on  of  the  embargo, 

Upon  the  (liip's  arrival  in  the  Humber,  the  goods  infured  were 
C^ely  landed  and  depofited  in  the  fame  ftate  as  when  firft  put  on 
board  hi  the  warehopfes  of  the  plaintiflFs*  agents,  where  they  re- 
mained when  the  adion  was  brought*  On  the  28th  Deicemier 
the  plaintiffs  abandoned  the  goods  to  the  defendant  and  the  other 
tmderwriters* 

Lord  ESefAorwigL'^*^  There  is  notbtqg  in  thee  afe  Suppofi: 
there  had  been  a  detention  by  convoy  ^  one  (hip  fails  fafter  dk^a 
anodier ;  Of  fuppofe  the  winds  and  tides  had  been  againft  them^ 
as  well  might  it  be  faid,  if  the  winds  and  waves  had  not  been 
a>ntrary»  pr  t£  we  bad  not  been  uuder  convoyj  we  Iboold 

10  have 
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Jmwe  arrired  In  fnlEciem  time  to  ^void    the  e£k£U  of  thf 
embargo.*' 

Judgmenlt  for  tbe  defendant. 


This  was  an  aflton  on  a  policy  of  infuratice  made  on  the  aotli  Ackinron  r« 
of  Ocloher  1 807,  on  goods  on  board  the  (hip  Sv/anmk,  "  from  3  ^''.^Eafter 
l^ndon  to  Helfingherg^  the  Si?«/»rf,   Copenhagen^  all  q;:  cither/'         T.  4^  o.  3, 

It  appeared  that,  previous  to  fuch  infurancei  a  great  naval 
and  mihtary  force  had  been  fent  from  this  country  to  Copenhagen 
for  the  purpofe  of  taking  poQeflion  of  the  Danijh  capital  and  the 
fleet  lying  in  that  port,  and  that  the  Briti/b  armament  had  ef« 
feded  this  purpofe,  -znd  had  poflTcficc^  themfelves  of  Copenhagen 
after  a  bombardment,  which  ended  in  a  capitulation,  by  which 
it  ^was  agreed  to  be  evacuated  by  the  Briti/b  forces  on  the  19th 
t>f  Oiiober^  though,  in  f4£t,«owtng  to  fome  unavoidable  delay, 
the  evacuation  did  not  take  place  till  tne  20th,  but  the  faQ  of 
fuch  evacuation  was  of  courfe  unknown  at  the  time  of  the  po- 
licy being  effcfled  ;  and  though  intelligence  of  it  had  reached  this       ^ ' 
country  before  the  veflel  failed  from  the  Nore^  and  though  the 
captain  admitted,  on  his  examioation  at  the  trial,  that  he  had 
beard  the  report,  yet  he  fwore  he  did  not  believe  it.     Thd  go- 
vernment, however,  having  anticipated  the  probability  of  hof^ 
tilities  with  Defimart,  confequent  on  the  expedition  and  feizure 
of  the  Datii/b  fleet,  an  order  of  the  King  in  council,  iflued  on 
the  2d  of  Septeipber  1807,  prohibitiiig  the  clearing  of  any  Briti/b 
fliip  from  this  country  for  any  port  in  the  dominions  of  the 
Idling  of  Denmark  :  in  confequtnce  of  which  no  clearance  Could 
have  been  obtained  by  this  vcfltl  for  any  fuch  port.     And  there- 
fore though  the  true  objeck  of  the  adventftre  was  to  carry  out 
provifions  for  the   Brifi/b  armament,  then  fuppofed   to  be  at 
Copenhagen  ox  Elftneur^  yet  the  captain  on  the    15th  of  O^?^^^ 
look  a  cuftom  houfe  clearance  for  Helfingherg^  a  Swedifi  and 
neutral  port,  to  which  he  had  no  intention  dt  the  time  to  go  | 
|iis  ponfignees  being  Britijb  meirchiints  at  Copenhagen  and  E^new 
and  his  "bills  of  lading  for   the   Sound  and  Copenhagen,     (t  ap« 
peared  to  be  urual  at  the  cuftom  houfe  to  take  out  a  clearance 
for  one  only  of  the  ports  to  which  the  (hip  was  deftined.     The 
policy  was  efFc£ked  on  the  aoth,  and  he  failed  from  the  Nore  on 
the  2  2d  of  OSober^  and  was  captured  by  a  Danijb  veSel  on  the 
}  !()>  of  November  s^t  the  entrance  of  the  Sound  in  his  way  to 
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Copenhagen^  where  he  ftitl  expeded  to  meet  the  Briitfr  arma* 
mcnt,  ^xAVLr.  Blanrocl^  his  confignee  onboard  a  {hip  off  that 
port.  The  jury  were  fatisfied  of  the  honeft  intention  of  the 
aflured  and  of  the  captain  in  this  adventure,  to  fupply  the  Briiijb 
armament  with  the  provifions  which  were  the  fubje£l  of  the  in« 
furance  ;  and  being  advifed  bj  Lord  EUenborougb  that  the  infu- 
ranee  was  not  avoided  by  the  coftom  houfe  clearance  having  bees 
taken  out  for  Helfingberg  under  thefe  circumftances,  to  which 
there  was  no  contemplation  at  the  time  of  proceeding,  unlefs 
any  circumftances  (hould  occur  in  the  profccution  of  the  adven- 
ture to  render  it  neceflary,  found  a  verdid  for  the  plaintiff. 
Whereupon  a  rule  was  applied  for  in  the  laft  term  for  fetting 
aGde  the  verdid,  and  granting  a  new  trial  on  the  ground,  that 
the  taking  out  a  cuftom  houfe  clearance  for  a  place  to  which 
there  was  no  intention  of  going  in  the  courfe  of  the  voyage, 
was  fuch  a  fraud  as  avoided  the  policy.  After  this  cafe  was 
fully  argued, 

> 

Lord  ElUnborough  faid, — *<  I  am  perfe£IIy  fatisfied,  and  fe 

were  the  jury  on  the  trial,  that  the  voyage  was  not  illegal  either 
in  intention  or  in  a6i,  but  that  the  adventure  was  taken  for  the 
»  merttorious  purpofe  of  fuppljying  the  Bntifl)  &ttt  and  forces* 

then  underflood  to  be  in  the  pofleflion  of  Copenhagen.  And 
though  an  order  of  the  King  in  council,  contemplating  that  this 
kingdom  might  be  placed  in  a  (late  of  warfare  with  Denmark  in 
confequence  of  the  meafures  then  mec^tated  or  in  execution, 
liad  iflued  on  the  2d  of  September^  preceding  the  policy  in  quef- 
tion,  and  though  intelligence  of  the  capitulation  had  been  re- 
ceived in  this  country  before  the  policy  was  efiefled,  and  the 
evacuation  of  Copenhagen  was  thus  contemplated  to  take  place 
pa  the  19th  OSober^  yet  that  will  not  affeQ  the  honefty  or  lega- 
lity of  the  tranfaAion.  The  adventure  may  be  faid  to  have 
begun  on  the  1 6th  of  OBoBer^  when  the  veflel  left  her  moorings 
in  the  river ;  the  ohjcGt  of  it  was  to  fupply  the  £ritj/b  fleet  and 
forces  engaged  in  the  expedition  to  Copenhagen  with  provifions ; 
and  though  the  evacuation  of  the  place  was  contemplated  to  take 
place  on  the  19th,  yet  circumftances  might  intervene  to  delay 
the  departure  of  our  forces,  their  provifions  might  be  ezpe£led  to 
be  at  a  low  ebb  \  the  confignment  was  made,  not  to  the  fubjeAs 
of  Denmark,  but  to  a  Briti/h  merchant  at  Copenhagen^  who,  it 
fbe  evacuation  had  tal^en  pla^e  ^x  tl^e  time  of  the  Ihip's  airivsi^ 
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was  expcAed  to  be  found  on  board  a  Britijb  Ihip  off  that  port. 
There  could  then  be  no  objection  to  the  legality  of  the  adven* 
tulre,  if  the  avowed  objeA  of  it  had  been  difclofed,  and  the 
(hip  had  cleared  out  at  once  for  Copenhagen  at  this  period :  but 
the  order  of  council  ftood  in  the  way  of  getting  a  clearance  for 
Copenhagen  which  had  been  iflued  as  a  precautionary  meafure  to 
prevent  the  veflels  of  this  country  from  being  detained  in  the 
Dani/b  ports  in  the  event  of  hoftilities  t  to  obviate  thi6  difficulty 
the  clearance  was  taken  out  for  Helfingberg^  a  Stuedi/h  port, 
without  any  purpofeof  defeating  the  order  of  council,  or  trad- 
ing with  any  enemy.  This  is  conditionally  done  upon  adven- 
tures for  fupplying  the  £r////S&  armies  and  fleets  in  foreign  fer- 
vice.  Nor  is  it  to  be  taken  for  granted  that  in  no  event  what- 
ever was  the  (hip  to  go  into  Helfingberg  in  the  profecution  of  this 
adventure.  The  captain  had  certainly  no  immediate  intention 
of  going  there,  but  if  he  found  that  the  Britlfh  armament  had 
left  the  Danijb  territories  before  his  arrival,  he  might  have  found 
it  expedient  to  proceed  to  the  neighbouring  Swedi/b  port,  which 
he  was  entitled  to  do  within  the  terms  of  the  policy.  But  I  am 
fatisfied  that  would  not  have  made  the  infurance  illegal  if  the 
captain  had  never  meditated  to  go  into  tieljtngherg  at  all.  There 
is  nothing  illegal  fo'  as  to  avoid  a  policy  in  the  mere  circum- 
(tance  of  the  (hip  taking  out  a 'clearance  for  a  place  named 
in  the  policy  to  which  there  is  no  intention  of  going.  The 
ftatute  of  13  &  14  Car.%.  c.  ii.  £  3.  only  gives-  a  penalty  of 
100/.  for  taking  out  a  falfe  clearance ;  but  there  is  nothing 
in  that  a£l  to  make  the  voyage  illegal.  That  was  determined 
in  Planchew.  Fletcher^  Douglas,  251.  and  though  the  particular 
ftatute  is  not  referred  to  in  the  report  of  the  cafe,  yet  the  provi- 
fion  of  it  was  probably  in  the  contemplation  of  the  Court.  And 
here  the  objeA  of  the  voyage  was  not  illegal  but  meretorious. 
The  aflured  never  meant  to  go  to  a  Danlfb  port,  as  fuch,  but 
merely  for  the  fupply  of  the  Brttifb  fleet  and  army  then  fuppofed 
jto  be  lying  ofi^  Copenhagen.  And  the  jury  was  quite  (aitsfied 
of  the  faa.'' 

Mr.  Juftice  Grofe  declared  himfelf  of  the  fame  opinion. 

Mr»  Juftice  Le  Blanc. — ^^  If  it  had  been  made  out  in  evi* 
dence,  that  this  was  a  voyage  intended  to  fupply  the  enemy  with 
provifionSy  that  woi^ld  at  once  have  avoided  the  policy ;  but  the 

defends 
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defendant  failed  in  his  attempt  to  do  that,  and  the  jury  were  f%« 
tisfied  that  that  was  not  the  obje£);  of  the  adventure.  The  ob- 
vious intention  of  itt  and  fo  it  was  under llood  by  the  jury,  was 
to  fupply  our  own  fleet  and  army  off  Copenhagen  :  and  if  on 
his  approach  to  that  place  the  captain  had  not  found  the  fleet 
there)  he  would  probably  hare  gone  to  Helfingherg.  .  It  has  been 
determined  that  the  mere  circumftanee  of  taking  a  clearance  to 
a  place,  where  a  ihip  does  not  intend  to  go,  does  not  make  the 
voyage  illegal  To  as  to  vacate  the  policy  :  but  I  am  not  fatis&ed 
that  the  captain  had  determined  not  to  go  to  Helfingberg  in  any 
event." 

Mr.  Juftice  Bayley.— «  The  whole  of  the^ evidence  (hews  that 
the  objed  of  the  voyage  was  to  fupply  our  fleet  engaged  upon 
(he  expedition  to  Copenhagen^  with  proviConSf  and  not  to  run  into 
|n  enemy's  port,  where  the  veflel  would  be  fure  to  be  captured.'* 

Rule  difcharged. 
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APPENDIX,  No.  !• 

Policy  of  Injur ance  on  Ship  or. Goods. 


3|)I3  t&e  jaamr  zt  Con,  ^metif, 

as  well  in  OWn  Name^  as  for  and  19 

the* Name  and  Names  of  all  and  every  other  Ferfon  or  Perfons  to 
whom  tlie  fame  doth^  may,  or  (hall  appertain,  in  Part  or  in  AU^ 
doth  make  Aflurance,  and  caufe 

and  them  and  efery  gf  them  to  ht  infared^  lo{t,  or  liiot  loft,  at  an4 
|rom 


upon  any  Kind  of  Goods  and  Merchandizes,  and  alfo  upon  the  Body, 
Tackle,  Apparel,  Ordnance,  Munition,  Artillery,  Sostt  and  other 
Fnrniture,  of  and  i^  the  good  Ship  or  Veifel  called  the 

whereof  is  Mafter,  under  God,  for  t^isprefent  Voyage, 

•  or  whofoerer 
elfe  (hall  go  for  Mafter  in  the  faid  Ship,  or  by  whatfoever  other  Name 
pr  Names  the  f|me  Ship,  or  the  Mafter  thereof,  is  or  fhall  be  named 
or  called ;  beginning  the  Adventure  upon  the  faid  Goodtf  and  Mer* 
^handizes  from  the  loading  thereof  aboard  the  faid  Ship, 

upon  the  iaid 
Ship,  ^c. 

and  fo  fhall  continue  and . 
«ndure,  durin?  her   Abode   there^    upon  the  faid  Ship,  ^c.    And 
farther,  until  tne  faid  Ship,  with  alther  Or4nance,  Tackle,  Apparel, 
fffs.  and  Goods  and  Merchandizes  whatfoever,  fhall  be  arrived  at 

^  upon  the  laid 

/Ship,  ^c.  until  (he  hath  moored  at  Anchor  Twenty-four  Hours  in 
good  Safety  ;  and  upon  the  Goods  and  Merchandizes,  until  the  fame 
be  there  difcharged  and  fafely  landed.  And  it  fhall  be  lawful  for  the 
faid  Ship^  ^c,  m  this  Voyage,  to  proceed  and  fail  to  and  touch  amd 
)lay  at  any  Port^  an4  Places  whatfoever 

without  Prejudice  to  this  Infurance, 
the  faid   Ship,  ^e»  Goods  and  Merchandizes,  ^c*  for  fo  much  at. 
concerns  the  AfTureds  by  Agreement  between. the  Affureds  and  Affa* 
rers  in  this  Policy  are  and  ilull  be  valued  at 

Touching  the  Adventures  and  Perils  which  we 
the  Aflurers  arc  contented  to  bear,  and  do  take  upon  us  in  this  Voyage, 

^  they 
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they  are  of  the  Seas,  Men' of  War«  Fire,  Enemfes,  Piiates^  RoTert, 
Thieves,  Jettifons,  Letters  of  Mart  and  Counter-mart,  Surprizals, 
Takings  at  Sea,  Arrefts,   Reftraints,  and  Detainmeots  of  all  Kiogs^ 
Princes,  and  People,  of  what  Nation, '  Condition,  or  Quality  foever. 
Barratry  of  the  Mailer  and  Manners,  and  of  all  other  Perils^  Xioiles 
and  Misfortunes,  that  have  or  (hall  come  to  the  Hurt*  Detrimenty 
or  Damage,  of  the   faid  Goods  and  Merchandizes  and    Ship>  t^c. 
or  any  Part  thereof.     And  in   Cafe  of  any  Lofs  or  Misfortune,  it 
fhall  be  lawful  to  the  Aflureds^  their  Fadlors,  Servants,  and  iVfiigns, 
to  Tue,  labour  and  travel  for,   in  and  about  the  Defence,  Safeg^uard, 
and  Recovery  oi  the  faid   Goods  and   Merchandize  and  Ship,  &r. 
or  any  Part  thereof,  without  Prejifdice   to  this  Infurance  ;    to  the 
Charges  whereof  we  the  Affurers  will  contribute  each  one  according 
to  the  Rate  and  Quantity  of  his  Sum .  herein  dfTured.     AnA  it  is 
agreed  by  us  the  Infurers,  that  this  Writing  or  Policy  of  AfTurance 
fhall  be  of  as  much  .Force  and  Effe6i  as  the  fureft  Writing  or  Policy 
of  AlTurance  heretofore  made   in  Lombard-Jlreetj    or   in    the  Royai 
Exchange,  or  elfe where  in  LonJou.     And  fo  "we  the  Affurers  are  con- 
tented, and  do  hereby  promife  and  bind  ourfelves,  each  one  for  his 
own  Part,  our  Heirs,  Executors,  and  Goods  to  the  Affured,  their  £x- 
ccutore,    Adminiftrators   and    Afligns,    for    the   true  Performance 
of  the  Premifes,  confeffin?  ourfelves  paid  the  Coofideration  due  untQ 
«8  for  this  Aflurance  by  the  Affured 


at  and  after  the  Rate  of 


In  Witncfi  whereBfvrc  the  Affurers  have  fubfcribedour  Names  and 
Sums  affured  in  London. 

N.  B.  Com,  Filh,  Salt,  Fruit,  Flour,  and  Seed,  are  warranted 
free  from  Average,  unlefs  general,  or  the  Ship  be  ftranded  ;  Sugar, 
Tobacco,  Hemp,  Flax,  Hides,  and  Skins,  are  warranted  free  from 
Average,  under  Five  Founds /^r  C«f/.  And  all  other  Goods,  alfo 
the  Ship  and  Freight,  are  warranted  free  of  Average  under  Thre% 
Pounds^/r  Cent,  unlefs  genera],  or  the  Ship  be  ftraqde^* 
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APPENDIX,    No.  11. 

Form  of  a  Refpondentia  -Bond. 

« 

'BjSflDm  all  JJ9en  bg  tljefe  IPtefenw,  That 

held  and  firmlj  bound  to 


in  the  Sum,  or  Penalt  j  o^ 
of  good  and  lawful  Money  of 
Greai  Britain^  to  be  paid  to  the  Taid  ^ 

or  to  certain  Attorney,  Executors,  Admi- 

ftiftratorsy  or  Afligns;  to  which  i-'ayment,  well  and  truly  to  be 
made  Heirs,  Executors,  and  Ad- 

niniflratorsy  firmly  by  thcfc  Prefcnts,  fealed  with 
Seal.  ^  Dated  this  ,  . 

Day  of  in  the  Year  of  the 

Reign  of  our  Sovereign  Lord  by  the  Grace  of 

God»  of  Greai  Britain^  Frantic  and  Ireland^  King,  Defender  of  the 
Faithy  and  fo  forth^  and  in  the  Year  of  our  Lord  One  thoufand 
eight  hundred  and  ^  The  Condition 

of  the  above- written   Obligation  is  fucb,   that  whereas  the  abovc-r- 
named  hath>  on  the  Day  of  the 

Date  above-written,  lent  unto  the  above-bound 

the  Sam  of  upon  the  'Merchandize 

and  Effefks,  to  that  Value  kden,  or  to  be  laden,  on  board  the  good 
Ship  or  Vcffei  called  the  of  the  Burthen 

of  Tons  or  thereabouts,  now  in  the  River 

Tbametf  whereof  is  Commander.     If  the  (aid 

Ship  or  VefFel  do,  and  /hall  with  all  convenient  Speed,  proceed 
and  fail  from  and  out  of  the  faid  River  of  Thames^  on  a  yoyaee 
to  any  Ports  or  Places  in  the  Eafi  ImSts^  China^  Perfiat  or  cite- 
where  beyond  the  Cape  of  Good  Hope^  and  from  thence,  do  and 
(hall  fail  and  return  unto  the  faid  River  of  Thames^  at  or  bef(u:e 
the  End  and  Expiration  of  Thirty- fix  Calendar  Months,  to  be  ac- 
eounted  from  the  Day  of  the  Dace,  above- written,  and  that  with« 
out  Deviation  (the  Dangers  and  Cafualtiei  of  the  fcas  excepted]^ 
And  if  the  above-bound 
Heirs,  Executors,  or  Adminiftrators,  do  and  (hall,  within 

Days  next  after  the  faid  Ship,  or  VeflVl,  (hall  be 
anived  in  the  faid  River  of  Tbametf  from  the  Giid  Voyage,  or  at^ 
the  End  and  Expiration  of  the  faid  Thirty>fix  Calendar  Month% 
to  be  accounted  as  aforefaid  fwhich  of  the  faid  Times  fhall  firft 
and  next  happen)  well  and  truly  pay,  or  caufe  to  be  paid,  unto  the 
above-oaaied  Executorn^  Adminlftrators,  oi" 

Afligns,  the  Sum  of  of  lawful  Money 

of 


^ 
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ef  driai  Bri/auh  togcttienwith 

of  like  Money,  bytlie  Cakndsr  Month,  audi  to  proportio^' 
Mj  for  a  greater  or  lefler  Time  thao  a  Calendar  Month,  for  all  fuch 
Timei  and  fo  man^  Calendar  Months,  as  Httll  be  elapfed,  and  run 
out  of  the  faid  Thirty-fix  Calendar  Mon(hS|- over  and  above  twenty 
Calendar  Monthst  to  be  acooooted  from  the  Day  of  the  Date  above- 
written  ;  or  if  in  the  faid  Voyage,  and  wtthm  the  faid  Thirty-fix 
Calendar  Months,  to  be  accounted  at'  aforefatd,  an  utter  Lfofs  of  the 
laid  Ship,  or  Vcflel,  by  Fire,  £nen)iet|  Men  of  War,  or  any  other 
Cafualties  (hall  unavoiibbly  happen  ;  and  the  abovc-4>ound 

xieirs.  Executors,  or  Adoiiniftrators, 
do  and  ftiMf  within  Six  Months  next  after  the  Lofs  pay  and  fatisfy 
lo  the  iaid  '  Executors  or  Ad- 

niniftrators,  or  Alliens,  a  jnft  and  proportional  Average  on  all 
Goods  and  Effcds  which  the  laid 

carried  from  England  on  board  the  (aid  Ship  or  VefTeU  and  on  all 
other  the  Gbods  and  Effe&s  of  the  (aid  whieh  (hall 

acquire  during  the  faid  Voyage,  and  which  (hall  not  l),e  unavoidably 
loit ;  then  the  above-written  Obligation  to  be  void,  and  of  no  £Std  j 
or  elfe  to  ftand  in  full  Force  and  Virtut. 

Sealed  and  delivered  (being *> 

firft  duly  ftampt)  in  the  >  J*  S. 

Prefence  of  j 
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Form  of  a  Policy  oflnfurance  ttpon  a  Lijg. 


^B  tbe  Bimt  of  (Pot,  Amen, 

do  make  AAirance,  iai 

eaufe  to  be  alTured  upon  .     natural 

Life  aged  &>r  and  during 

the  Term  and  Space  of 

Calendar  months,  to  commence  thif 

Day  of  in  the  Year  of  our 

Lord  One  thoufand  feven  hundred  and  fully  to  be 

complete  and  ended.      And  it  is  declared,   that  this  Affuraacc  is 

made  to  and  for  the  Ufe,  Benefit,  and  Security,  of  the  faid 

Executors,  Adminiftcators,  aad 

ASgoBp  in  eafe  of  the  Death  of  tic  (aid 

wsthi« 


appendix:  631 

iKriihiD  tl)e  Time  aforefaidy  which  the  above  Governor  and  Com* 
pany  do  allow  to  be  good  and  fufficlent  Ground  and  Inducement  for 
making  this  Aflurance,  and  do  agree  that  the  Life  of 

the  faid  .  is  and  (ball  be  rated  and 

valued  at  the  Sum  aiTured :  The  faid  Governor  and  Company  there- 
fore, for  and  in  Confideration  of  per  Cent* 
to  them  paid,  do  aflure,  afrume»  and  promtfet  that 

the  faid  fliaU,  by  the  Permiffion  of 

Almighty  God,  live,  and  contkue  in  this  natural  Lifcj  for  and 
during  tfie  faid  Term  and  Space  of  Calendar 

Montris,  to  commence  as  af«re{aid  ;  or  in  Default  thereof^  that  is  to 
fay,  in  cafe  the  faid 

(hall,  in  or  during  the   faid  Time,  and  before  the  full  End  and 
Expiration  thereof,  happen  to  die,  or  deccafe  out  of  this  World  ' 
by  any  Way  or  Means  what  foe  ver,  thav^then  the  abovefaid  Govern 
nor  and  Company  will  well  and  truly  fatisfy,  content,  and  pay  unto 
the  faid  Executors,  Adraini- 

ftratoi^^  or  A^figns,  the  Sum  or  Sums  of  Money  by  them  aflured* 
and  are  here  underwritten,  hereby  promifiog  and  binding  therafelvea 
and  their  Succcifors  to  the  Afiured,  Executors^ 

Adminiilrators,  or  Ailigns,  for  the  true  Performance  of  the  Premi- 
fes,  confeffing  themfeWes  paid  the  Confideration  due  unto  them  for 
this  AiTurance  by  the  Amired.    Pirovided  always,  and  it  is  hereby 
declared  to  be  the  true  Intent  and  Meaning  of  this  Aifurance,  and        ^ 
this  Policy  is  accepted  by  the  faid 

tipon  Condition  that  the  fame  fliall  be  utterly  void  and  of  no  Eifed, 
in  cafe  the  faid  fhall  exceed  the  yfgg 

of  or  fliall  voluntarily  go  to  Sea  or  into 

the  U^arif  by  Sea  or  Land,  without  Licence  in  Writing  firil  had 
or  obtained  for  fo  doing,  any  Thing  in 

thefe  Prefents  to  the  contrary  hereof  in  anywife  notwithilandmg. 
In  witnefs  whereof  the  faid  Governor  and  Company  have  caufed 
their  common  Seal  to  be  hei'eunto  affixed,  and  the  Sum.  or  Sums 
by  them  alFured  to  be  here  underwritten,  at  their  office  in  London^ 
this  .  Day  of  ^  in  the 

Year  of  the  Reign  of  our  Sovereign 
Lord  by  the  Grace  of  God,  of  the  United 

Kingdom^  of  Greai  Britain  and  Ireland,  King,  Defender*of  the  Faith, 
(Sftf.and  in  the  Year  of  our  Lord  One  thoubnd  eight  hundred  and 

'  The  faid  Governor  and  Company  are  content 
with  this  Aflurance  for  £. 


f 


(  63a.) 


APPENDIX,  No.  IV. 


Form  of  a  Pclicy  of  Injur ance  againjl  Fire. 

I>  Y  the  Coqioration  of  the  RoyiJ  Emcbat^e  Afidniace 
^  ot  Houfes  and  Goods  from  Fire 


This  prtfcnt  Inftrnmcnt  or  Policy  of  AOurance  witncffcth,  ^That 

whereas 

agreed  to  pay  into  the  Treafury  of  the  Corporation  of  the  Rtjil 
EMchange  AfFttrance,  at  their  Office  on  the  R^ysl  Exchangt,  Unm^ 
for  the  Affurance  of 

from  Lof»  or  Damage  by  Fire.  Now  know  all  Men  by  theft  FrtfenUt 
That  the  capital  Stocky  Eftatc,  and  Securities  of  the  laid  Corpo- 
ration  (hall  be  fabjed  and  liable  to  pay«  make  good,  and  tatidj 
unto  the  faid  Affiired  Heirs,  ExccuioR, 

or  Adminiftrators,  any  LoCi  or  Damage  which  (hall  or  may  happ 
by  Fire  to  the  faid  Goods  aforeliud 

(except  fuch  Goods  as  Hemp,  Flax,  Tallow,  Pitch,  Tar,  Turr 
pentinc,  Glafs,  China,  and  Earthen  Wares,  Writings,  Booki  ot 
Accounts,  Notes,  Bills,  Bonds,  Tallies,  ready  Money,  Jcwdi, 
Plate,  Pidnrcs,  Gun-powder,  Hay,  Straw,  and  Com  unthrcikd), 
within  the  Space  of  twelve  Calendar  Months  from  the  Day  of  the 
Date  of  this  Inftrument  or  Policy  of  Affurance»  not  exceediD^  the 
Sum  of 

•  and  fhall  fo  continue,  remain,  and  be  fubjeft  and  liable,  as  aforcfaidf 
from  Year  to  Year,  to  be  computed  from  the 
j)ay  of  irt  every  Year,  for  fo  long  Time  asthc  Iw 

Affurcd  Ihall  well  and  truly  pay,  or  caufe  to  be  paid,  the  Sum  « 

into  the  Treafury  of  the  faid  Corpo- 

f  ation,  gn  or  before  the  Day  of 

which  (hall  be  in  each  fucceeding  Year,  and  the  faid  Corpontwn 
fhall  agree  thereto  by  accepting  and  receiving  the  fame  ;  which  laia 
Lofs  or  Damage  (hall  be  paid  in  Money  immediately  after  the  ia«e 
(hall  be  fettled  and  adjufted,  or  otherwife,  if  the  faid  Lois  or  ya- 
magc  (hall  not  be  adjullc^  fettled,  and  paid  within  fixty  Days  alter 
Notice  thereof  (hall  be  given  to  the  faid  Corporation,  by  the  i«ia 
AflTured,  that  then  the  Sid  Corporation,  their  Officers,  WorkmcD, 
or  Affigns,  (hall,  at  the  Charge  of  the  faid  Corporation,  at  the  fina 
and  Expiration  of  the  faid  fi^^ty  Days,  provide  and  fupply  ]W  f'T 
Affurcd  With  the  like  Quantity  of  Good*  of  the  fame  Sort  and  f^^^ 


s 


Jnd  of  equal  Value  and  Goodnefs  with  thofe  bun)t  or  (lamnified  bjT 
''ire.  Provided  alnuays  nevtrtbek/tt  and  it  i«  herebjr  declared  to  b#lie  '  ' 
true  Intent  and  Meaning  of  this  Deed  or  Policy^  That  the  faid 
Stocky  Eilate^  and  Securities  of  the  faid  Corporation  (hall  not  be  fub* 
jedt  or  liable  to  pay  or  make  good  to  the  AiTured  any  Lofs  or 
Damage  by  Fire,  which  (hall  happen  by  any  iDvafion*  Foreign 
Enemy,  or  any  military  or  ufurped  Power  whatfoever*  Provided  al/o. 
That  this  Deed  or  Polidy  (hall  not  take  Place  or  be  binding  tp  the 
faid  Corporation  until  the  Premium  for  one  Year  is  paid,  or  in  cafe 
the  faid  A{furcd  (hall  hate  already  made,  or  (hall  hereafter  make  any 
oth^-r  A(ruraRce  upon  the  Goods  afdreiaid,  unlefs  the  fame  (hall  b^ 
allowed  of  and  fpecified  upoa  the  Back  of  this  Policy  :  or  if  the  faid 

at  the  T*ime  when  anjr 
fuch  Fire  (hall  happen,  (hall  be  in  the  Pofteflion  of,  or  let  to  any  Per* 
fon  who  (hall  ufe  or  exercifc  therein  the  Trade  of  a  Sugar-baker, 
Apothecary,  Chymift,  Colour-man,  Diftiller,  Bread  or  Bifcuit-ba-^ 
ker.  Ship  or  Tallow-chandler,  Stable  keeper,  Inn4iolder,  or  Malt* 
fter,  or  (hall  be  made  ufe  of  for  the  (lowing  or  keepitig  of  Hemp, 
Flax,  Tallow,  Pitch,  Tar,  or  Turpentjne ;  but  that  in  all  or  any  of 
the  faid  Cafes  thefe  Prefcnts,  and  etery  Claufe,  Article,  and  Thmg 
hereid  contained,  (hall  ceafe,  determine,  and  be  utterly  Toid  and  of 
none  EflTeft,  or  otherwife  (hall  remain  in  full  Force  and  Virtue,  la 
Witness  whereof  the  faid  Corporation  have  canfed  their  common  Seal 
to  be  hereunto  affixed,  the  Day  of 

fb  the  Year  of  the  Reign  pf  our 

Sovereign  Lord  by  the  GfKce  of  Godj  of  the  United 

Kingdom  of  Greai  Britain  ^  and  Ireland,  King,  Defender  of  the  Faithy 
Ifc.  and  in  the  Year  of  our  Lord  One  thoufand  eight  hvndred  and 


3*3 


Nk  B.  This  Policy  to  be  of  no  Force,  ifaffigned, 
unlefs  fuch  Aflignment  be  allowed  by  an  Entry 
ibncof  in  the  Books  of  the  Company^ 


T  T 


TABLfi 


V^s 


T  A  B  L  E 


OF    THE 


PRINCIPAL    MATTERS 


Abandonrntnt. 

BEFORE  a  perfon  infared  can  deT 
mand  from  the  underwricer  a  re- 
com pence  for  a  total  lofs,  he  mud 
abandon  to  him  whatever  claims  he 
may  have  to  ihe  property  infured. 

Page  ic^,   192 

The  time»  within  which  fuch  an  aban 
donnnent  mnft  be  made,  was  not  fixed 
in  England  tiii  lately  by  any  poHtive 
regulation  or  deciiion.  no,  339 

Abandonment  is  as  ancient  as  the  con- 
craft  of  infurance  itietf.  192 

When  an  abandonment  is  made,  it  muft 
be  total,  and  not  partial.  -  ibid. 

The  infured  may  in  ail  cafes chufe  not  to 
abandon  ;  bat  he  cannot  at  his  plea- 
fure  abandon,  and  thereby  tarn  a  par- 
tial into  a  total  lofs.  19 ^ 

The  infured  may  abandon  to  the  under- 
writer, and  call  upon  him  for  a  total 
loffl,  if  the  damage  exceed  half  the 
value  ;  if  the  voyage  be  abfolutely  lofl 
or  not  worth  parfuing  ;  if  farther  ^x- 
pence  be  neceffary  ;  or  if  the  infurer 
will  not  engage  at  all  events  to  bear 
that  expencfy  though  it  fhould  ex- 
ceed the  value>  or  fail  of  fuccefs. 

194,   201,  2C8 

Bat  he  cannot  abandon,  unlefs  at  fome 
period  or  other  of  the  voyage  there 
has  been  a  total  lofs ;  and  if  neither  | 
the  thing  infared,  nor  the  voyage  be 
loft,  and  the  damage  does  not  amount 
to  a  moiety  of  the  value,  he  fhall  not 
be  allowed  to  abandon.  19^9  217 
Abandonment  muft  be  made,  though  the 
property  be  converted  into  money. 

140 

The  right  to  abandon  muft  depend  on 

the  natare  of  the  cafe  at  the  time  of 

the  af^ion  broaght,  or  at  the  time  of 

tne  o£er  to  abandon ;  and  therefore 


if,  at  the  time  advice  is  received  of  the 
loff:,  it  appears  that  the  pei^l  is  over 
and  the  thing  in  fafety,  the  infured 
has  no  right  to  abandon.  P.  195,  207 
Thus  in  a  cafe  where  there  was  a  cap- 
ture and  recapture,  and  it  was  ftated 
that,  at  the  time  of  the  offer  to  aban- 
don, the  (hip  was  fafe  in  port^  and 
had  fuftained  no  damage,  the  court 
held  that  the  infored  had  no  right  to 
abandon.  2Qf^ 

But  if  the  underwriter  pay  for  a  total 
lofs,  and  it  afterwards  turn  out  to  be  • 
but  partial  the  infured  (hall  not  be 
obliged  to  refund  ;  but  the  infurer 
ihall  fland  in  his  place  for  the  beneiic 
of  falvage.  z\z 

If  the  (hip  or  goods  are  reftored  in 
fafety  between  the  offer  to  abandon\ 
and  adton  brought,  the  affured  can- 
not proceed  as  for  a  total  lofs.  213 
If  the  voyage  be  defeated  by  damage 
done  to  the  ftiip>  the  affured  may 
abandon  221 

It  is  not  a  lofs  within  the  policy,  for 
which  the"  affured  can  abandon,  and 
recover  as  for  a  total  lofs  of  cargo^ 
that  the  port  of  deftination  has  been 
(hut  by  oi'der  of  the  enemy  agunlt 
(hips  of  the  nation  to  which  the  Ihip 
infured  belongs.  223 

If  a  (hip,  finding  her  port  of  deftznation 
(hut,  fail  back  for  her  port  of  outfif, 
without  intending  to  complete  the 
voyage  infured,  the  underwriters  ara 
difcharged.  •  226,6x3 

Where  (hip  and  freight  are  infured  by 
twofeparatefetsof  underwriters,  and 
by  reafon  of  an  embargo  in  a  foreign 
port,  there  is  an  abandonment  Co 
both,  whether  the  underwriters  on 
Ihip  are  entitled  10  freight  earned  in 
confequence  of  the  emoargo  bein^ 
taken  off?  From  p.  227  top.  336 
Y  r  2  £leaion 
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ElcMon  to  abandoiiy  when  to  be  made. 

Pagt  23Q 
When  notice  of  abendonmenc  of  a  car- 

50  muft  be  given,  to  render  the  Qn- 
ervriters  liable  for  a  total  lofs.    i^6 
Notice    of     abaadonment    neceflary, 
though  the  dlip  and  cargo  had  beeo 
fold^  when  notice  of  the  lofs  was  re- 
ceived. 240  note  [a) 

AAion  of  affkmffii  may  be  maintained 
by  owner  of  ihip  again  A  owner  of 
part  of  thecargo^  to  recover  propor^* 
tion  of  genera]  average.   1 79  note  (« ) 


aflion  rouft  be  dthi  or  evotMntt  vk 
they  may  plead  generally. 

When  money  has  been  paid  by  mtftake 
to  be  iofiired,  it  may  be  rccoTCred 

^  back  in  an  action  for  money  had  sod 
received  to  the  plaintiff's  ofe.      $37 

In  order  to  recover  again  ft  a  private  ao- 

derwriter  upon  ^be  policyf  the  fora 

of  adion  u  a  fpecial  inJtbitatMsaffa^ 

JUt  founded  upon  the  exprefi  coe- 

traa.  iW 

The  a£kion  n^ay  be  brought  in  the  nane 
of  the  broker  effeding  the  policy. 

543 


An  a6kion  on  the  cafe  lies  again  ft  an  Within  fifteen  days  after  adionbroogbt. 
agent  for  not  having  infu red  agree  |  plaintiffyafterreqaeft  in  writing, bdK 
ably  to  the  orders  of  his  principal. 


404  note  (a) 
The  onljT  difference  between  this  a£lion, 

'  and  that  on  the  policy  againft  the  un* 
derwriters,  connfts  in  form:,  for  the 
plaintiff'  is  entitled  in  this  aOion  to 
tecovcr  the  precife  fom  he  ordered  to 
be  infared  ;  and  the  defendant  has 
every  benefit  of  which  the  underwri- 
ter could  have  taken  advantage^  fuch 
as  fraod^  deviation,  non-compliance 
with  warranty^  ftc.  ibid. 

Such  an' order  toinfure  muft  be  obeyed 
in  the  three  following  inftances,  other- 
wfit  this  adion  will  lie.  Firft^  where 
a  merchant  abroad  has  effeds  in  the 
hands  of  his  correfpondent  Jiere«   Se- 

.  cOndi  where  the  merchant  abroad  has 
beeni$/Si/to  fend  orders  for  infarance, 
and  the  one  here  to  comply  with 
them*  Thirdly,  if  the  merchant 
abroad  fend  bills  of  lading,  and  engrafi 
on  them  an  order  to  iofiire,  as  the  term 
of  their  acceptances  ibid. 

If  a  merchant  here  accept  an  order  for 


declare  the  amount  of  all  inforsncei 
on  the  fame  ihip.  S44 

See  title  Dulara/ian» 

Adjufiment. 

When  the  qaanticy  of  damage  fofiaiftni 
in  the  courfe  of  the  voyage  is  kaovsr 
andithe  amount  which  each  iprorerii 
to  pay  is  fettled,  it  is  ofoal  for  tlie 
underwriter  to  indorfe  on  tlie  polky, 
*<adjuftfd  this  lofs  at  fo  oocb/rr 
(#«//'  This  is  an  adjoftateat.  161 
After  an  adjtfftment  has  beeo  figo^ 
bjr  the  underwriters  if  be  refofe  10 
pay,  the  owner  has  no  occafioo  togo 
into  the  proof  of  his  lofsi  or  ssy  of 
the  circumftancea.  *  It  is  to  be  cos- 
iidered  as  a  note  of  hand.  ^^ 

This  rule  has  been  fince  relsxe<^^ 
explained.  .'^1 

Altboogh  an  anderwriier  fign  so  adjoft- 
ment,  until  he  actually  pays  the  Iob 
he  may  avail  himfelf  of  any  defcecff 
either  upon  the  fads  or  thelaw  of  th« 
cafe,  ^  J^5 

infutaace,  and  limit  the  broker  to  toof  At  leaft,  unlefs  his  attentioo  was  pif- 

fmall  a  premium/  by  which  ineans  no 

infurance  can  be  procured^  this  aflion 

lies.  ibid 


An  adioD  of  indebitatus  ajjimffit^  for 
money  had  and  received  for  the 
plaintiff's  ufe,  is  the  proper  form  of 
a£lion,  in  order  to  recover  the  pre. 
minm.  504,  537 

Id  order  to  recover  upon  a  policy  againft 
f  hhci'  of  the  iafurance  companies^  the 


ticularly  called  to  all  tbe  circoffl- 
.  ftances  of  the  cafe,  before  k  fi|fl^ 

the  adjuftment*  '^ 

After  judgment  by  default  opoo  1  ^ 
.    Ined  policy,  the  plaintiff 's  tide  to  i> 

corer  is  confcffed,  and  the  sooort 

of  tbe  damage  is  fixed  by  the  poli^' 

If  a  lofs  be  total  at  the  tioe  of  tU«^- 
juftmentf  atni  tha  infarer  pay  '^'J 


Tab^c  ^  the  Principal  Matters, 


«3/ 


total  loft,  the  infured  is  not  oblige 
to  rcfuod,  if  it  flioiild  afterwards  tor' 
out   to  ba  partial;  but  the  infurt' 
wiilftand  10  the  place  oi  the  infured 

'    Pag€  1 6; 


The  fcntence  pf  a  Fnncb  conful  refi 
.  dent  in  a  neutral  councry  npon  a  (hit 
brought  io  there,  is  void  by  the  lau 
of  nations.  ibiii. 

But   fen  ten  ce   procured   by  capiors   v 
country  of  co-belligerent,  good.  463 

The  fentence  of  a  foreign  Court  of  Ad- 
miralty is  concla&ve,  as  10  everv 
thing  contained  in  it ;  but  where  tht 
cauie  of  condemnation  of  a  (hip  doe& 
not  appear  to  be  00  the  fpeciHck 
ground  material  to  the  point  in  if- 
fue,  psrole  evidence  oiuli  be  allowed 
to  explain  it*  464 

Thu9  it  is  not  conclu five  to  (hew  ^at  a 
(hip  was  not  neutral,  unlefs  it  appear- 
ed that  the  condemnation  went  on 
that  ground.  ihU 

A  fentence  of  fuch  a  court  cannot  b- 
controverted  collaterally  in  a  civil 
fuit.  466 

if  it  appear  cedent  that  the  fentence 
proceeded  upon  the  ground  of  (he 
property  not  being  neutral,  that  l^ 
concluiive  evidence  againil  the  in 
fared,  that  he  has  not  complied  with 
his  warranty^  and  the  underwriter  ii>. 
diCcharged.  469,  470 

Even  where  na  fpecial  ground. of  con- 
demnation is  iiated,  but  the  (hip  i» 
•  condemned  af  good  and  lawful  prize, 
the  Court  here  muft  confider  it  as 
condufive  evidence  that  the  property 
was  not  neutral.  471 

If  a  foreign- Court  condemn  a  neutral  as 
immy^s  prof  rty  for  not  having  a  lift 


a  warranty  of  beio^  an  Jmtrtcan. 

-  Ph^  4W»ooie{«) 

.f  a  neutral  (hip  be  reftored,  but  da- 
mages and  coils  denied  to  the  claim* 
ants,  becaufe  they  had  not  fully  com* 
plied  with  certain  Prmcb  ordinances » 
the  affured  may  recover  for  the 
detention  notwitnllanding. 

474,   note  («) 

But  if  the  ground  of  deci(ion  appear  to 
be  not  on  the  ground  of  not  being 
neutral,  but  on  a  foreign  ordinancet 
manifellly  unjuH,  and  contrary  to  th« 
laws  of  nations,  and  the  infured  hat 
only  infringed  fuch  a  partial  Uw,  that 
(hall  not  be  deemed  a  breach  of  hif 
warranty,  fo  as  to  difcbarge  the  in<- 
furcr.  ^     ^  ^    473 

The  only  queftion  in  all  thefe  ca(esis  thiw 
did  the  Court  of  Admiralty  mean  to 
decide  the  queftion  whether  the  pro- 
perty belonged  to  an  enemy  or  not  f 
if  they  did  mean  to  decide  that  quef- 
tion^  though  they  may  have  decided 
erroneoufl^.  it  i«  conclolive  evidence, 
.  that  the  warranty  is  not  true  ;  and 
the  a(rured  cannA  be  allowed  to  con- 
trovert the  fad  (b  eftabiiihed* 

474*  497 
Where  a  foreign  fentence  profrfles  10 

proceed  on  an  infradion  of  treaty,  fucb 

fentence  condufive  againft  warrantr. 

48iS 

Foreign  fentence  evidence  only  of  wbac 

*   it  dire&ly  a(rerti  in  the  adjudicative 

part  of  it. '    .  49( 

If  the  (hip  be  condemned  as  pri^K^  and 

the  grounds  of  the  fentence  appear 

manifeftty  to  contradid  fuc(i  a  con« 

clulion^  the  Court  here  w'iil  not  dif* 

charge  the  infurers^  by  declaring  that 

the  infured  has  forfeited  his  oeutra* 

H«y-  49* 

A  (hip  warranted  neutra]  forfeits  her 

neutrality,  if  a  Court  of  Admiralty 


of  the  crew  required  .by  a  Frmcb  or*  I     condemn  her  on  that  ground  for  re- 
dinance,  aud  adjmdgt  it  to  in  rtquifitt       fnfing  to  be  Searched.  500 

tfviibtM  tb$  KonJUndiom  of  the  tnaty  be-   Proceedings  in  Admiralty  Court  can 


iween  the  countries*  fuch  fentence  is 

conclttfive.  472 

Satlicg  wiihoat      paflport  a«  required 

by  treaties  between  Amtrica  and  other 

ftl^ci  if  %   MMKompliaa«c  w'uh  a 


only  be  proved  by  prodoicing  the  pro* 
ceedings  under  |he  fe«l  of  that  conru 

50a 

Condemnation  upot  forvey  i|ot  ovldenco 

of  the  f»^  iUted  in  it*  54A 

T  T  J  ^#«r« 


*  » 
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Agtnu  . 

Where  an  agent  is  proved  to  have  bad 
authority  to  fnbfcribe  the  policy*  he 
(hall  be  prefsmed  to  have  authority 
to  figo  the  adjaftineDt. '      Page  162 

Wherever  there  has  been  an  allegation 
of  falfehood,  a  concealment  of  cir- 
comftflncest  or  a  mifreprefentation, 
it  is  immaterial  whether  it  be  the  a^ 
of  the  perfon  himfelf  who  is  interefl- 
tdy  or  of  bis  agent  ;  iot  in  either  cafe 
the  contrail  is  founcfed  in  deception^ 
and  the  policy  is  confequently  void. 

276,  278 

This  rOle  prevails,  even  though  the  aa 
cannot  be  at  all  traced  to  the  owner 
of  the  property  infured.  276 

Agent  not  infuring  according  to  direc- 
tions is  liable  to  an  adion.  404 

Men,     See  Enemy, 

Alteration, 

A  policy  cannot  be  altered  after  it  ib 
figned.  I 

Unlefs  there  be  Tome  written  document 
to  fhew  that  the  intention  of  the  par-' 

.  ties  was  miftaken  ;  or  unlefs  it  be  al- 
tered by  confent  of  the  parties.        .3 

in  lyjiat  cafes  alteration  of  policy  per- 
muted by  35  Qeo.  3.  c.  63.  p.  37>  38, 
39- 

Amalfitan  Code, 

Some  accoant  of  it.    Jntrod.  p.  xxiv. 

Apportionment* 
See  Returfi  of  Premium. 

Arlitration, 
■EfFea  of  Claufe  of,  in  a  Policy.      535 

Arrival* 

See  titles,  Riik,  Continuance  of  Rifk, 
and  Conilrudion  of  Policy. 

Ajffignment, 

.Policies  of  infurance  againil  lire  are  not 
affignablc  without  coofcnt  of  the  of- 
fice. S9S 


But   in  marine  infurances,    tbe   policy 
may  be  transferred. 

Page  596,  oorc  (4) 

Affumpfit,     See  A^ion, 

AJfurance*     See  Infurance, 

Average^  General, 

When  goods  are  thrown  overboard  in  a 
ftorm  to  lighten  the  (hip,  for  tbe  ge- 
neral fafcty  of  the  (hip  and  cargo,  tbe 
owners  of  the  (hip  and  cf  the  goods 
faved,  are  to  contribute  for  the  relief 
of  thofe  whofe  goods  are  cje^ed: 
this  contribuuon  is  called  a  general 
average.  ^      ^         133,  170 

Average  and  contribution  in  commercial 
writers  are  fynonimous  terms.       170 

All  lofs  which  arifes  in  coofeqoence  of 
extraordinary  facrihces  or  expences 
incurred  for  the  prefervation  of  the 
(hip  and  cargo  comes  within  the  dc* 
fcription  of  general  average.  170 

Thedo6lrine  of  average  was  introduced 
by  the  Rhodians,  171 

Thr^e  things,  it  is  faid,  muflconcor  to 
make  the  ad  of  throwing  goods  over- 
board legal :  1  ft.  That  what  \s  fb 
condemned  to  dellrudlion  be  in  con« 
fequence  of  a  delibcn.te  and  foIqs* 
tary  confultatton  between  the  mailer 
and  men.  ad.  That  the  (hip  be  in 
diftrefs,  and  that  facrificicg  a  part  be 
necelTary  for  the  prefervation  of  tbe 
reft.  3d,  That  the  fating  of  the 
(hip  and  cargo  be  owing  to  the  means 
ufed  with  that  view.  But  the  2d 
feems  to  be  the  only  material  one. 

To  an  adion  of  trefpafs  for  throwing 
goods  overboard  a  man  pleaded  that 
he  did  it  nan/is  U'vanda  cauja :  and 
that  otherwife  the  paiTengers  moft 
have  pcriihed.  The  plea  waa  held 
good.  17a 

If  the  Jetti/on  (that  is,  the  throwing  over 
of  the  goods)  do  not  fave  the  (hip» 
but  (he  perifh  in  the  ftorm,  there  (hall 
be  no  contribution  of  foch  goods  as 
may  happen  to  be  faved.  iAid, 

But  if  the  (hip,  being  once  prcfervedbf 

fach  ncanv  be  uterwards  loft,  the 

8  prov 
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property  faved  from  the  fecond  acci* 
deot  fhal]  contribute  to  the  lofs  occa- 
fioned  by  the  former  jeitifoo*  Page  172 

The  various  accidents  and  charges, 
which  will  entitle  the  fufFering  party 
to  call  for  a  contributioDy  enume- 
rated. 173 

If  goods  be  put  on  board  a  lighter,  to 
enable  the  (hip  to  fail  into  a  harbour, 
and  the  lighter  periOi,  the  owners  of 
the  (hip  and  the  remaining  cargo  are 
to  contribute.  ibid. 

But  if  the  (hip  be  lod,  and  the  lighter 
faved,  the  owners  of  the  goods  pre* 
ferved  are  not  to  contribute.        ibid. 

Not  only  the  value  of  the  goods  thrown 
overboard  muft  be  confidered  in  a 
general  average ;  but  alfo  the  value 
of  fucl^  as  receive  any  damage  by 
wet^  &c.  from  tAe  jettifon  of  the  reft. 

ibid. 

If  a  (hip  be  taken  and  carried  into  port, 
and  the  crew  remain  to  take  care  of 
and  reclaim  her,  the  charges  of  re- 
claiming and  the  wages  and  expences 
of  the  (hip's  company  during  her  ar- 
reft,  and  from  the  time  of  her  cap- 
ture, it  is  fatd,  (hall  be  brought  into 
a  general  average.  ^.,174 

NotTo  for  failors'  wages  and  provi/Ions, 
during  performance  of  a  quarantine. 

ibid* 

^4tre.  Whether  extraordinary  wages 
and  viQuals,  during  a  detention  by  a 
foreign  prince,  not  at  war,  be  a  fub- 
jeft  of  average.  174,  175 

It  feems  that  wages,  &c.  during  a  de- 
tention to  repair,  are.  _ 

So  where  a  (hip  is  obliged  to  go  into 
port  for  the  benefit  of  the  whole  con- 
cern, the  charges  of  loading  and  un** 
loading,  and  the  wages  and  provifions 
of  the  workmen  hired  for  the  re- 
pairs, are  a  general  average.         175 

Diamonds  and  jewels,  when  a  part  of 
the  cargo,  muft  contribute  according 
to  their  value.  175,  177 

Ship  provi(ions,  the  pf  rfons  of  the  p^f- 

i  iengers,  wearing  apparel,   and   fuch 

jewels  as  merely  belong  to  the  per- 

ibn^  do  not  contribute.  176 

Nor  do  bottomry  or  refponde.ntia  bonds 
in  England*  17^'  5^3 


Nor  the  wages  of  the  (alldrt.  Pagi  176 
In  order  to  Bx  a  right  fam  on  which 
the  average  may  be  computed,  we 
(hould  confider  what  the  whole  (hip» 
freight  and  cargo,  would  have  pro- 
duced neat,  if  no  jettifon  had  been 
inade ;  and  then  the  (hip,  freight,  and 
cargo  are  to  bear  an  equal  and  pro- 
portional part  of  the  lofs.  ibid. 
The  goods  thrown  overboard  are  to  be 
efti mated  at  the  price  for  which  the 
goods  faved  were  fold,  freight  and 
all  other  charges  being  iirft  deduded. 

The  contribution  is,  in  general,  not 
made  till  the  (hip's  arrival  at  the  port 
ofdifcharge,    ^  17$ 

The  infurer  by  his  contraf^  engages  to 
indemnify  the  infured  againft  all  lo(res 
ariling  from  a  general  average,  ibid^ 

Contribution  may  be  enforced  in  a 
Court  of  Equity.  7  79 

Or  an  a^on  at  law  may  be  maintained 
for  it.  179.  note  (a) 

J*verage  LofSf  vide  Partial  LoJ/is. 


Bankruptcy. 

IF  the  original  infurer  become  a  bapk« 
rupt,  it  (hall  be  lawful  for  him  or 
his  aftigns  to  make  a  re-aflurance  to 
the  amount  before  by  him  infured, 
provided  it  be  expre(red  in  the  policy 
to  be  a  re-aflurance.  370 

The  a£t  was  held  to. prohibit  re-a^- 
ranees  on  foreign  (hips,  except  in  the 
j^/.  ibid.\     cafe  of  bankruptcy  or  death  of  the 
firft  a(raren  37a 

If  the  infurer,  after  the  writing  of  the 
policy  and  before  a  lofs  happen, 
Ihould  become  a  bankrupt,  the  infured 
may  prove  his  debt  under  the  com- 
miflion,  as  if  th%  lofs  had  happened 
previous  to  the  bankruptcy  of  the 
underwriter.  371.  note  (d) 

This  ftatute  has  been  held  to  extend  to 
'  infu ranees  upon  lives.  580 

If  the  borrower  on  bottomry  becomea 
bankrupt  after  the  loan  of  the  mo* 
ney,  and  before  the  event  happens, 
which  entitles  the  lender  to  repay- 
ment^  the  lender  may  prove  his  debt 
I  r  Y  4  '  under 
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imder  the  comniiffiiNi,  at  if  the  event 
had  adttftUy  happened-        Ph*  J^ 

Jt  is  barratry  in  the  mafter  to  fmaggle 
on  his  own  accoutic.  4 1 

The  derivauon  of  the  word  **  i^rra- 
iff*  18  very  doubtful.  1 1 1 

Aoy  a£t  of  the  aiailer»  or  mtriners,  of 
t  criminal  nature*  or  which  is  grofsly 
negligent*  tending  to  tbeir  own  bene- 
fit* to  the  prejudice  of  the  q^wers  of 
tbijbip%  and  witDoqt  their  confent  or 
privity,  it  barratry.  ibid 

\\  mud  be  fome  breach  of  uaft  in  the 

mailer  tm  malificU*  1 1 ;.  («) 

'  There  muft  be  fometbing  fraudulent  to 

con  ftitate  barratry  1 2 1 

|t  it  not  neceiTary*  in  order  to  make  the 
ioTarers  liable^  that  the  loft  fhould 
happen  in  tht  *v0ry  a^  of  barratry  ; 
for  the  moment  the  (hip  is  carried 
from  it$  proper  track,  with  an  evil 
intent^  barratry  it  ^mmitted. 

Ml,  119 

Put  the  lofs  in  confeqgence  of  the  ad 
of  barratry  muft  happen  4Wr/>/  tbe 
'voya^i  injkred^  and  within  the  time 

'  limited  in  ^he  policy.  43,  11^ 

If  the  a6t  of  the  captain  be  done  for  the 
benefit  of  his  own^rs^  and  not  with  a 
view  to  his  own  intereid  it  it  not 
barratry,  112 

Jf^he  owner  of  the  (hip  freight  it  out 
for  a  fpecific  voyage*  the  freighter 
it  to  be  confidered  as  owner  pro  bac 
n)tci  ;  and  if  the  mader  commit  a  cri- 
minal a£l,  without  hfs  privity*  though 
with  the  knowledge  of  the  origioal 
owner*  it  is  barratry.  112,118 

7*heinrarers*t>y  exprefs  words*  under- 
take generally  for  the  barratry  of  the 
mafter  and  mariners.  1 1 3 

JF  a  declaration  ftate  a  fliip  to  have  been 
loft  by  the  fruud  and  negli^tn^e  of  the 
mafter^  that  is  a  fufficient  averment 
of  a  lofs  by  bttrrairj,  ibid. 

^ut  where  a  fiiip  failed  a  diiFerent  coorfe 
from  that  firft  intended*  which  alter- 
ation was  publicly  notified  before  the 
|hip  failed*  and  where  the  m after  was 
to  have  no  benefit  by  the  change,  it 


So  if  a  fhip  uke  a  prise*  udt  iaftead  9! 
proceeding  on  her  voyage,  the  cap« 
tain  IS  forced  bf  the  marineri  to  re- 
torn  to  port  with  the  prise,  againft 
the  orders  of  his  owners^  the  capuin 
11  juftified  by  neceffity  ;  and  it  is  not 
barratry*  becaufe  not  dooe  to  defraed 
the  owners*  Page  1 1  j 

A  ihip  was  infured  from  LonJon  to  ^z- 
v/7/r;  (he  Wat  let  to  freight  lor  the 
voyaj^e ;  (he  failed  from  Z^otuiom  to 
the  J)owMi9  from  thence  (be  failed  to 
Gutrnftyt  'wbicb  'was  out  ofibe  cemrjo 
0/  ibe  voyage.  The  captain  went  there 
to  take  irt  brandy  on  bis  eiust  aecvmmt^ 
with  the  knowledge  of  the  original 
owner  of  the  (hip*  but  n^t  oftbafrtigb- 
ttr  for  tbai  'voyage*  This  was  6eM 
to  be  barratry,  116 

A  breach  of  an  embargo  ia  an  aft  of 
barratry  in  the  roafter.  120 

If  the  captain  cruiae  far*  and  take  a 
prixe*  contrary  to  his  ownerN  in- 
ftruflions,it  is  barratry.  ibidn 

[f  the  mafter  trade  with  the  enecdy* 
even  wich  a  view  to  the  advantage  of 
his  owners,  this  is  barratry.  lac 

A.n  t6t  of  the  captain*  witb  the  kmow 
ledge  of  tbi  owners  of  tbefUp^  though 
without  the  privity  of  the  owner  of 
the  goodsi  who  happened  to  be  the 
perfon  infured,  is  not  barratry.      125 

If  the  ma(ler  of  the  (hip  be  aKb  "the 
owner* ''he  cannot  be  guiliy  of  barra. 
try.  127 

The  fame  role  prevails*  if  he  commit  an 
a£l*  which  would  be  barratry  in  any 
other  mafter*  even  though  he  has 
mortgaged  the  ft)ip.  \%% 

The  on%s  of  proving  the  capufn  to  be 
owner*  lies  upon  the  underwriter,  ibid 

if  the  words  *'  in  any  iatvfnl  tradi^*  be 
inferted,  ftiil  the  underwriters  are 
anfwerable*  if  the  captain  comirit 
barratry  by  fmuggling  on  hit  own  ac- 
count, ^  i\g 

(f  any  captain,  or  mariner*  belonging 
to  any  (hip,  (hall  wilfully  bn.-ii  or 
deftroy  her*  to  the  prejudice  of  any 
merchant  loading  goodt  thereon^  or  if 
any  pirfin  n^£rwriiing  aoy  f9^ 
tbenont  or  to  the  prejudice  of  the 
ov^oqr  of  ^9  (i)ip#  h^  ftaO  fnffer 

flcaith 
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death  M  a  felon»  wicbooc  benefit  of 
clergy.  "'  P^gt  130 

If  the  offence  be  committed  within  tbe 
body  of  a  cooncy^  the  offender  (hall 
be  tried  in  a  court  of  common  law  ; 
if  d'pon  tbe  high  feas,  it  fhail  be  tried 
According  to  the  dire^iona  of  the 
aSth  HmryS,  c.i^.  ijc*  13I 

It  (hould  feem  a  lender  on  bottomry 
would  not  be  liable  for  any  accident 

.  arifing  from  the  bairatry  of  tbe  maf 
ter.  563 

Sili  0/ Lading.     See  Lading* 

Bottomry  and  RtJ^ndentia. 

Bottomry  is  a  contrail,  by  which  the 
owner  of  a  (hip  borrows  money  to 
enable  him  to  carry,  on  the  voyage* 
and  pledges  the  keel  or  Bottom  of  the 
(hip  as  a  fecnrity  fox  the  repayment. 

55  » 

If  the  (hip  be  loft,  the  lender  alfo  loles 
his  whole  money  ;  bat  if  not*  he  (ha)l 
receive  hi9  principal  and  ^be  ftipu- 
lated  intereft,  however  it  exceed  the 
legal  rate,  ibid. 

When  the  (hip  and  tackle  are  broaght 
home*  they  are  liable,  ai  well  as  {he 
perfonof  tbe  borrower*  for  the  money 
lent*  ibid. 

When  the  loan  it  not  made  opon  the 
ve(rel9  but  opon  the  goods*  then  the 
borrower  only  is  perjonally  boand  to 
anfwer  the  contrad,  who  is  (aid  to 
take  op  money  at  refpojidentia.     ibid. 

In  this  confifts  the  chief  difference  be* 
tween  bottomry  and  refpondtntia ;  in 
moft  other  reljpe^s  they  are  the 
fame.  '  ibid. 

There  is  a  third  kind  of  contraQ  upon 
tbe  mere  bayard  of  the  voyage,  with- 
out any  intereft  in  the  (hip  or  goods* 

ibid 

This  is  prohibited  as  to  Eafi  India 
voyages.  553 

The  borrower  on  refpondentia  ean  only 
infttre  the  furplas  value  of  tbe  goods 
over  and  above  tbe  money  borrowed. 

The  lender  alone  can  mal^e  mfarance  on 
(be  nione^  le^j^.  553 


All  contrails  made  by  any  of  his  M^* 
jefty*s  fubjeds  by  way  of  bottomry 
on  the  {hips  of  foreigners ,  trading  to 

^  the  Bafi  Indies  are  noil  and  void. 

^  Whether  an  American  (hip>  fince  the 
declaration  of  American  indepen* 
dency*  be  a  foreign  ihip  within  tbe 
(latute  ?  954 

Bottomry  arofe  from  the  power  giyea 
to  the  mafter  of  hypothecating  the 
fiiip  and  goods  for  necefTaries  in  « 
foreigii  conntry.      55J  &  0.  note  (a) 

But  the  (hip  mad  be  abroad,  and  in  e 
ftate  of  neceffity  to  )u(lify  fach  an  ^S^ 
cfthemsfter*  ibid. 

This  fpecies  of  contrad  was  known  to  ' 
the  Modians.  ^  557 

The  principle*  upon  which  bottomry 
is  allowed,  is,  that  the  lender  runs  the 
ri(koflofing  bis  principal  and  inte- 
reft ;  and  therefore  it  is  not  i^fary  to 
take  more  than  the  legal  rate.      55S 

If  a  cootrad  were  made*  b%  color  of 
bottomry*  in  order  to  evade  the  (U<i 
ture,  it  woold  be  ufurioos.  561 

,The  legality  of  the  contradt  defended* 

ibsJm 

But  if  the  riflb  be  not  run*  the  lender  ia 
not  entitled  to  the  extiaordinary  pre- 
mii^m.  56X 

The  ri^s,  to  which  the  lender  expofoi 
himfelf*  are  generally  mentioned  in 
the  condition  of  tbe  bond  ;  4ind  are 
nearly  the  fame  againft  which  the  un- 
derwriter ill  a  policy  of  infurance  un- 
dertakes to  indemnify*  563 

But  this  lender  if  not  liable  for  accidetata 
arifing  from  tbe  mifcondud  of  tbe 
borrower.    ^  ibidi 

Piracy  is  one  of  tbe  rUks  which  the 
lender  on  bottomry  ri/us.  ibidm 

If  a  lofs  by  captnre  happen,  he  cannot 
recover  again(t  tbe  borrower.       ibid^ 

But  this  does  not  mean  a  mere  tempo- 
rsry  taking  ;  but  it  muft  \k  fuch  at 
to  occa(ion  a  total  iofs.  ibid. 

Therefore  where  a  ihip  was  taken  an  j 
detained  for  a  (hort  time*  and  yet  ar« 
rived  at  the  port  of  deftination  within 
the  time  limited*  it  was  held  that  the 
bond  was  not  forfeited.  564 

If  the  (hip  be  loft  by  a  wilful  deviation 
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from  the  track  of  the  voyage,  tlie 
event  hat  not  happened  apon  which 
the  borrower  was   to  be  difcharged 
from  his  obligation.  P^g^  565 

If  the  borrower  becomes  bankrapi  after 
the  loan,  of  the  money,  and  before 
the  ci'ent  happens,  which  entitles  the 
lender  to  repayment,  the  lender' ma) 
prove  his  debt  under  the  comrriflion, 
,  as  if  the  event  had  adually  happen- 
ed* '  S^P 

Bottomry  and  refponc'entia  may  be  in- 
furedf  provided  it  be  'fpeciired  to  be 
fuch  iniercft  in  tne  policy.       12,  570 

Unlefs  the  ufage  cf  trade  fan^ions  a 
different  proceeding.  i: 

When  a  perfon  insures  a  bottomry  in- 
lertRp  and  recovers  upon  the  bond, 
he  cannot  alfo  recover  upon  the  po- 
licy. 57c 

A  lender  on  bottomry  or  at  refponaen- 
tia  is  neither  entitled  to  bencnt  ol 
falvage.  nor  liable  to  average  hy  the 
law  of  Engian(f»  176,  564 

It  is  otherwifc  in  Fraxct,  and  in  Dga- 
mark.  ^6^ 

But  if  a  man  infure  refpondentia  inte- 
red  00  a  Danijh  Hiip,  and  be  obliged 
to  contribute  to  an  average   lofs  by 
the  laws  of  D:nmark,  Enghjb  under 
writers  are*bound  to  indemnify.  Ihid 

j^  Whether  money  may  be  lent  on 
bottomry,  or  at  refpondentia  to  an 
enemy  in  time  of  war  \  56b' 

Broker, 

The  broker,  by  the  cufiom,  is  liable  to 

be  Cued  by  the  infurer  for  preniiumf, 

■oiwithilanding     the     ackr.owltcgc:- 

jnerit  by  the  icfurer,   in  the  poiicy,' 

,that  he  has  receivea  liiem.  33 

The  broker    may  maintain   an    action 

'  ^    againft    the   inf'ured,,  for   premiums 

paiJ  on  his  account.  34,  35 

The  broker  has  a  lien  upon  all  ihe  poli- 
cies in  his  hands  lor  his  general  ba> 
lance.  5431  note  {b) 

See  Agtnt, 


Captitrim 

AS  between  the  infurer  and  infared, 
the  fhi'p  is  to  be  con  fide  red  as  loft 
by  the  capture,  though  (he  be  oever 
condemned  at  all,  nor  carried  into 
any  port  or  fleet  of  the  enemy,  and 
the  infurer  mufl  pay  the  valae. 

Page  ?8, 101 

If  either  before  or  after  coodeoiDadon 
the  owner  retake  her,  and  have  paid 
falvage,  the  infurer  muft  pay  tbeloTi 
fo  actually  fuilained.  88 

[f  the  lofs  be  paid  by  the  ooderwriter 
before  the  recovery,  he  ftaods  io  the 
place  of  the  iniured,  and  will  be 'en- 
titled to  the  benefits  of  the  reflim- 
tion.  ibii, 

A  capture  having  been  illegal j  hot  the 
charges  and  delay  being  great.,  the 
infured  made  a  compromife,  ^^ffi/^f 
for  the  liberation  of  the  (hip ;  the  uo- 
derwricets  were  held  to  be  aofwer- 
able  for  the  charges  of  that  compro- 
mife.  89 

Before  the  fl;}tttte  of  29  Geo,  2*  ch.  37* 
which  aboliihed  wager  policies,  ibe 
recapture  had  a  confiderable  efitft 
upon  the  contrail  of  infurance.     91 

But  now  the  contract  is  not  at  all  aU 
tered  between  an  infurer  aod  an  io- 
fured.  ^  ihid. 

The  opinions  of  foreign  writers  with 
rcfpeft  to  capture  and  recapture 
ftated  9J 

By  the  marine  law  of  England^  as  prac- 
ticed in  the  court  of  Admiral:jr»  it 
was  formerly  held,  that  thep'Operif 
was  not  changed  fo  as  to  bar  the  ori- 
ginal owner  in  favour  of  a  vendee  or 
recap  or,  till  there  had  been  afen- 
tence  of  condemnation.  941 1^^ 

But  now  by  ftatuie  this  right  of  the 
original  owner»  in  cafe  of  a  recap- 
ture, is  prelervcd  to  him  for  ever, 
upon  the  payment  of  dated  falvage  to 
the  recaptors.  95-  ^88 

Before  the  itat.  of  19  Geo.  a.  ch.  37. 
feveral  cafes  were  determined  dpoo 
the  queflions  of  recapture  in  the^a/. 
lijh  courts;  but  the  fame  qucfiioB 
can  ntver  again  ai;ire  between  an  ic- 
furer and  infured.    •  9610101 
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If  the  (hip  be  recoTered  before  a  de- 
mand for  indemnity  is  made,  the  in- 
lurer  is  only  liable  for  the  amount  of 
the  lofs  a^aally  fuftained  at  the  time 
of  the  demand.  Page  101 

Or,  if  the  (hip  be  reftored  at  any  time 
fubfeqnent  to  the  payment  by  the  un- 
derwriter, he  (hall  then  (land  in  the 
place  of  the  infored,  and  receive  all 
the  benefiti  refultiog  from  fach  refti- 
tutioD.  tbU. 

See  Boti9mry. 

Changing  tbi  Sbif* 

It  being  neceffary,  except  in  feme  fpe- 
cial  cafes,  to  infert  the  name  of  the 
(hip  on  which  the  riik  is  to  be  run 
in  the  poKcy,  it  follows  as  an  implied 
condition,  that  the  infured  (hall  nei- 
ther fubftitute  another  (hip  fur  that 
mentioned  in  the  policy  before  the 
▼oyage  commences ;  in  which  cafe 
there  would  be  no  contradl  at  all;  nor 
during  the  voyage  remove  the  pro- 
perty infared  from  one  ihip  to  ano- 
ther, without  confent  of  the  infurer, 
or  without  an  unavoidable  neceflity. 

If  he  do,  the  implied  condition  is 
broken,  and  he  cannot,  in  cafe  of  lofs, 
recover  againft  the  underwriter,  ibid. 

The  (hip  on  which  the  rifk  is  to  be  run, 
forms  a  material  part  of  the  contract. 

ibid. 

The  opinions  of  Englijh  mercantile  wri- 
ters, and  of  foreign  authors  dated. 

Exprefsly  held  in  England  that  the  in- 
fured,  except  in  cafes  of  real  necef- 
fity,  have  no  right  to  change  the 
bottom  of  the  (hip ;  for  when  an  in- 
fu ranee  is  made  on  a  fpecificic  (hip, 
and  the  infured,  without  the  confent 
of  the  underwriter,  changes  the  (hip, 
he  has  not  kept  his  part  of  the  con- 
tradt  385, 386 

Cloatbt* 

The  mafter's  cloaths  are  not  included 
under  a  general  infurance  m  gQodi.  2  5 


(kmmtncimmi  of  tbi  Rifi» 

On  the  goods, it  is  ufually/rtfjw  tbg  load* 
ing  ;  on  the  ihip,  from  the  beginning 
to  load*  Page  27 

On  a  policy,  **  at  and  from  Bengal  to 
England*'  the  rifk  commences  /ront 
tbefirji  arrival  at  Bengal.  5 1 

So  at  and  from  Jamaica  to  London,     52 

Compa/s  [Mariner* t.) 

Invented  by  a  native  of  Jmalfi ;  and  it 
contributed  greatly  to  the  revival  of 
commerce.  Introd.  xxii. 

Whether  infurable  as  goods»  25 

Ccmtnijion* 

Whether  commiffions  of  a  con(ignee  of 
the  cargo  are  infurable.  3^9 

Coneealmenl,  fetFraadw 

Co/idemnafion,  fee  Jdmiraltj. 

Confent, 

A  policy  previous  to  the  ftamp  duty  on 
policies  might  have  been  altered  by 
confent,  even  after  it  was  iigned.     3 

Confolidation  Rule. 

For  the  hiftory  of  the  confolidattoa  role 
in  infurance  caufes,  fee  the  lotrodoc- 
tion,  .pagezliii. 

Cofi/lrn^ion  of  tbe  Policy* 

A  policy  mud  always  be  conlbued  as 
nearly  as  poffible,  according  to  the 
intention  of  the  contrading  parties^ 
and  not  according  to  the  find  mean- 
ing of  the  words.  40,  62 

As  policies  are  to  be  liberally  conflrued, 
whatever  is  dore  by  the  mafter  in  the 
ufual  courfe,  for  goods  reafons,thoQgh 
a  lofs  happen  thereon,  the  infurer  it 
liable.  ibid. 

No  rule  has  been  more  frequently  fol- 
lowed in  queftions  cf  con/lrudion, 
than  the  ufage  oftrade,  with  refped  to 
the  voyage  iniured.  ^   ^  '^^^* 

Apo* 
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A  poliqr  on  a  ihtp  generally  from  ^.  to 
B.  was  conflrued  to  mean  till  the  (hip 
was  unhaded.  Pagg  40*  4 1 

But  if  it  contained  the  ofoal  words  "  //// 
moored  inxtnty-four  b§urs  i*  faftty  /*' 
the  inforers  (hall  be  anfwerable  for  nc 
)ofs  that  does  not  happen  before  the 
expiration  of  the  time.  41 

pven  tboMgh  the  lofs  was  oe eafioned  by 
an  ad  commitud  during  the  voyage 
iofored*  ibid. 

If  a  fliip  be  infored  for  fix  montfa«>  and 
three  days  before  the  expiration  of 
the  time,  receive  her  death's  wound, 
but  by  pomping  is  kept  afloat  till 
three  days  after  the  timcj  the  infurer 
Xk  difcharged.  ^    43 

fhe  lofs  moA  happen  during  the  con- 
tinuance of  the  Toysge>  or  within  24 
hoars  after  her  mooring  at  the  port 
ofdeftination.  44 

Under  a  policy  containing  thofe  words, 
the  underwriters  were  held  liable  for 
a  fubfeqnent  lofs;  becaufe  the  cap* 
tain  the  very  day  on  which  the  (hip 
arrived  at  her  moorings,  was  ferved 
with  an  order  from  government  to  re- 
turn in  order  to  perform  quarantine  : 
and  therefore  the  fliip  could  not  be 
faid  to  have  moored  24  hours  in 
Jafity$  although  ihe  did  not  go  back 
for  tome  days.  ^  45 

In^a  policy  upon  freight,  if  an  accident 
prevent  the  Ihip  from  failing,  the  in- 
fured  cannot  recover  theyr//]^^/,which 
he  nA/SuId  bwvi  tarnedt  if  ihe  had  com 
pleted  her  voyage.  46 

£ut  if  the  policy  be  a  'valued  poticy,  and 
part  of  the  cargo  be  on  board  when 
fuch  accident  happens,  the  infured 
may  recover  to  the  whole  amount. 

ibid. 

II  a  (hip,  from  ftrefs  of  weather,  is  in  a 
decayed  conditioOf  and  goes  to  the 
pearell  place  to  refit,  it  is  to  be  eon 
^dered  in  the  fame  light,  as  if  ihe  had 
been  repaired  at  the  very  place  from 
which  the  voyage  was  to  commence, 
;tnd  no  deviation  from  the  terms  of 
the  policy*  50 

When  a  flup  is  infured,  **  at  and  from 
Bengal  to  London^**  tbefrft  afrival  at 
Bengal  is  intended  to  b«  the  com- 
«P9Dcement  of  the  t\fk^  ^  x 


When  an  lofiiraBce  19  '*  «/  emi  /tm,*' 
the  ihip  is  proteded  daring  ber  prc< 
paration  for  the  voyage  ;  bat  if  sJI 
thoughts  of  the  voyage  be  laid  afidsi 
theififarer  is  difcharged.       Pe^t  5) 

Where  there  was  an  inforance  oa  die 
outward  and  homeward  bouodvo^- 
age,  and  the  latter  ran  **  at  aadfim 
Jamaica  to  Lnrndea  ;**  it  wai  hdd, 
that  the  homeward  riik  began  vhra 
the  (hip  moored  at  any  part  of  die 
ifland,  and  that  there  the  outward  rift 
ended,  and  did  not  continue  till  (he 
came  to  the  laft  port  of  delivery.  52 

This  cafe  confirmed  as  to  a  policy  ft ^ 
Jbifp  but  the  outward  rifk  m  ;m^ 
coDtinnes  u|l  they  are  landed.     ^* 

In  conftrntng  policies*  the  JhiSumja 
or  of  ex  juris,  u  not  to  he  the  rvk, 
but  a  liberal  conftrudioo  is  to  be 
adopted,  and  the  nfage  of  tbe  qrade 
called  in  to  explain  any  doubts.   54 

Thus  in  an  inforance  on  goodi  from 
Malaga  to  Gibraltar^  and  from  thence 
to  England  or  Holland,  the  psrtici 
having  agreed  that  the  goods  migU 
be  unloaded  at  Gibralter^  and  re- 
(hipped  in  one  or  more  BritiPf  Alp 
or  (hips,  and  it  appearing  in  evideDCS 
that  there  was  no  Britifif  (hip  sc  Qi- 
braliar^  b'Jt  the  goods  bad  been  as- 
joaded  and  i^wtitkxozftorefitp,  (w^ic^ 
was  always  confidered  as  a  warCf 
houfe),  the  infurer s  were  held  to  be 
liable  for  the  lofs  of  ihefe  goodi  io 
the  llore  (hip.  Si 

A  (hip  was  infured  from  londw  to  any 
place  beyond  tbe  Capi  of  GotJHiff' 
The  (hip  anived  in  the  river  C««J 
in  CAijw,  where,  in  order  to  be  heeled 
and  refitted,  the  fails,  &c.  were  taken 
ou»,  and  lodged  in  zbanJi/eul,  on« 
ifljnd  in  the  river  (which  was  pro»ed 
to  be  u/ital,  and  beneficial  to  all  cooj 
cerned),  the  underwriter  was  he,d 
liable  for  the  lofs  of  tbe  fails  by  ire, 
while  in  this  banijaul,  SS 

The  infurer,  at  the  time  of  uaderwm- 
ing,  has  under  his  coofideraiioo  tW 
narure  of  the  voyage*  and  tbe  of"" 
manner  of  doing  it.  .r 

What  is  ofually  done  hy  focb  a  m 
with  fuch  a  cargo,  io  (tt9b  a  r>pe^ 
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il  vnderftood  to  be  referred  to  by 
every  p^tc? •  Page  i  ^  7 

IF  a  fliip  be  driven  a  mile  on  ihore  by  a 
hurricane,  or  be  burnt  in,  a  dryedock» 
while  repairtnffft  the  inrarer  it  liable. 

HU. 

Every  underwriter  is  prefamed  to  be  ac* 
qaainted  with  the  pradice  of  the 
trade  he  infurei*  99*  605 

General  rules  for  confrudion  of  policy. 

62 

When  a  man  infures  one  fpecies  of  pro- 
pertyt  he  cannot  recover  damage  oc- 
cafioned  by  the  lofs  of  a  fpecies  of 
property  different  from  that  named 
in  the  policy.  ^   69 

Under  a  policy  nfon  tbijbip,  or  ir/on  the 
g99ds9  the  infured  cannot  recover  tx- 

.  traordinary  jwagis  paid  to  the  feannen. 
Of  pnvifions  expended,  during  a  de- 
tention to  repair*  or^  detention  by 
an  embargo.  69,  70 

Nor  is  the  underwriter  on  goods  liable  for 
the  friigbt  paid  by  the  owner  of  the 
goods  to  the  proprietors  of  the  (hip, 
Vi^bere  the  goods  were  partially  lod. 

70,  71 

In  the  conftru^lion  of  policies,  the  lofs 
mufl  be  tf  dire^  and  immtdiate  conft* 
qutna  of  the  peril  infured,  and  not  a 
temote  one,  in  order  to  entitle  the 
infureirto  recover.  77 

In  the  cnndrudion  of  a  policy  upon 
time,  the  fame  liberality  prevails  as 
in  other  cafes ;  and  an  attention  to 
the  meaning  of  the  contradiog  parties 
has  always  been  paid.  79 

In  an  inforance  at  and  from  Liqtirpod 
to  Aatiguat  nvith  liherty  to  crmifi  fix 
%^iks  ;  it  was  held,  that  this  meant 
a  conneded  portion  of  time,  and  not 
a  defultory'^cruifing  for  fix  weeks  at 
mnj  tim.  ibid. 


0/ tbiC^ruaioH  of  Edfi  India  P^ticia, 
fee  Agf  India  yoyagis^ 

0/tbt  Omfiruaion  of  Lofts  by  Purilt  tf 

tbi  Sta,  fee  Pgri/t  oftbt  Sea. 

» 

Of  tbi  Coafiraaiom  of  L^s  by  Ct^tmv, 
let  extort* 


0/  tbi  Comjiruaiott  of  lojfes  by  DettMioit, 
fee  DettHtioH, 

Of  tbi  CouftruBion  ofLoffts  by  Barratry  t 
fee  Barratry, 


Confular  SintenciSf  fee  Admiralty » 

Continuanci  of  tbi  Rifi» 

On  the  (hip  till  her  arrival  at  the  port 
of  deflination,  and  till  (he  h^s  beem 
moored   34  hours  in  ^ood  fafety  for ' 
the  purpofe  of  unloading. 

On  the  goods  till  they  are  (hfely  landed 
at  the  port  of  deflination ;  which  in- 
cludes the  carriage  in  the  fiiip's  boat 
to  the  4hore,  but  not  in  the  boat  of 
the  owner  of  the  goods.  27 

If  a  policy  be  general  on  a  (hip  from  A* 
to  B,  the  underwriter  has  been  held 
anfwerable  till  the  (hip  is  unloaded. 

but  if  it  contain  the  ofual  words  "  tUi 
moored  24  hours  in  fafety  ;'*  the  in* 
f urer  is  liable  for  no  lofs  that  does  not 
happen  before  the  expiration  of  that 
time.  ibid. 

Even  though  it  be  occa(ioaed  by  an  a^ 
done  during  the  voyage  infured.  ibid. 

if  the  mafler,  doriftg  the  voyage,  com* 
mtt  an  ad  of  barratry  by  fmuggling, 
and  the  (hip  be  not  feized  till  near  a 

'  month  after  her  arrival  at  the  port  of 
deAination,  the  mfurer  is  difcharged. 

ibid^ 

If  a  (hip  be  infured  for  fix  months,  and 
three  days  before  the  expiradoo  of 
that  time  receive  her  death's  wound, 
but  by  pumping  is  kept  afloat  all 
three  days  after,  the  infnrer  is  not 
liable.  4} 

But  the  (hip  cannot  be  fisid  to  have 
moored  24  hours  in  fafety,  when  the 
very  day,  on  which  (he  arrives  at  her 
moorings,  the  Captain  is  ferved  with 
an  order  to  return  to  perfbra  <)oa« 
rantine,  although  he  does  not  obey 
for  fome  days  ;  and  therefore  the  in* 
furer  is  liable  for  a  fubfequent  lofs.  4; 

So  if  embargo  laid  on,  and  afterwards 
detaioed  arpriae«  ibid. 

Contra* 
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f       CwifMianJ,  kt  Prcbibiiid  Goods* 
Con$ribuiiont  fee  Avtrop^  Gmtral. 

CoWVpfm 

V  the  infured  warrant  that  the  reflel 
Ihall  depart  with  convoy,  and  (he  do 
Bot ;  the  policy  is  defeated. 

A  convoy  means  a  naval  force,  nnder  the 
com m and  of  that  perfon  whom  go. 
vernment  may  happen  to  appoint. 

44»»  444»  454 
And  this,  wheiher  goveroment  p)ea<es 

to  appoint  a   relay  of  convoy  from 

place  to  place>  or  a  convoy  to  a  given 

ktiiade  and  no  farther.  4^4 

80  alfo  what  it  a  convoy  is  governed  by 
ofage.  456 

Where  a  ihip  put  herfelf  under  the  di- 
yrdion  of  a  man  of  war  till  ihe  (hould 
join  the  convqy,  which  had  loft  the 
ufwal  place  of  rendtzvoiis  before  (he 
arrived  there,  it  was  held  not  to.be  a 
departure  with  convoy,  ahhoogh  (he 
in  fad  joined  and  was  loft  in  a  ftorm. 

^  443 

dlJittw^  if  the  (ingle  (hip  be  a  part  of  the 

convoy.  446 

^  Whether   failing  orders  from  the 

commander  in  chief  to  the  ptrticular 

ihips  are  neceflary  to  conftitute  a  con* 

voy?  444»  445 

This  feems  now  to  be  fettled  in  the  af- 
firmacive.  446 

A  convoy  appointed  by  the  admiral, 
commanding  in  chief  upon  a  ftatioo 
abroad,  is  a  convoy  appointed  by  go* 
vernment.  448 

A  failing  with  convoy  from  the  ufoal 
place  of  rendf  zvouf,  as  Spiihead  for 
the  port  of  London^  is  a  diparture 
with  convoy,  within  the  meaning  of 
fufch  a  warranty.  ,  ^        449 

Ahhough  the  words  ofed,  generally  are 
•*  to  depart*""  or  to  *<  Uil  with  con- 
voy ;"  'yet  it  extends  to  fail  with 
convoy  throughout  the  voyage,  ihid* 

But  an  unforefeen  feparation  from  con- 
voy is  an  accident,  to  which  the  un- 

*    der writer  is  li&blew  452 


So  held  where  a  (hip  was  feparated  from 
her  convoy  by  itorm^  and  by  llorra 
prevented  from  rejoiaing  it»  and  waa 
loft,  Pmge  45a 

Even  where  the  (hip  haa  been  prevented 
'  by  tempefiuous  weather  from  joining 
the  convoy,  at  leaft  fo  aa  to  receive 
the  orders  of  the  commodore,  if  (he 
do  every  thing  in  her  power  co  eUcd 
it,  it  (hall  be  deemed  a  (ailing  with 
convoy.  455 

Otherwife  if  the  not  joining  be  owing 
to  the  negligence  and  delay  of  the 
captain.  4^4. 

Ships  belonging  to  GrtMi  Britmu  moft 
now  fail  with  convoy,  except  in  par- 
ticular cafes.  456 

What  defcription  of  (hip  ia  ezenipteii 
from  the  above  regulation.  458 

Born 

Is  a  general  exprel&on  in  the  memoran- 
dum at  tde  foot  of  the  policy,  and 
has  been  held  to  include  f€as,  heoMu 
and  aso//.  149 

CourU 

The  proper  court  for  the  trial  of  qvef- 
tioos  relative  to  policies  of  inforance 
is  a  court  of  common  law.  553 

Courts  of  equity  have  no  jori(3idion 
over  fuch  queftioos.  ri/V. 

{f  indeed  the  troftee  in  a  policy  of  infa- 
rance  ad  nail  y  refofe  his  name  to  the 
ciflui  fui  truft  in  an  adion  at  law,  that 
may  be  a  ground  of  application  to  a 
court  of  equity .  534 

So  alfo  an  application  may  be  made  to  a 
court  of  equity  for  a  commiffion  to 
examine  witnefles  refiding  abroad* 

ihid. 

It  ia  alfo  allowalfle,  where  fraud  is  fnf- 
peded,  to  apply  to  equity,  in  order 
to  procure  a  difdofare  of  circinn- 
ftances  upon  the  oath  of  the  infured* 

5S4»  53$ 

Bot  in  all  other  cafes,  a  court  of  com- 
mon law  ia  the  proper  forum,      ihid* 

Even  if  the  parties,  by  a  claufe  in  the 
policy,  (honld  agree  to  refer  any  dif- 
pate  to  arbitratiott>  that  will  not  osft 

the 
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tlic  court  of  common  law  of  ltd  junf|- 
diaioD,  unlcfs  a  reference  is  in  f*ei 
nadcor  is  depending.       Page  535 

Cwt  of  Policies  of  Infurance. 

The  hiftory  of  its  origin  and  decline. 

Introd.  xli. 

Cruife. 

A  liberty  to  croife'fix  weeks  means 

to  give  a  permiflSon  to  cruife  for  ^x 

fucceffive  'weeks^  and  not  a  ficfultory 

cruiGng  for   forty-two  days  at  any 

time.  79 

Crufaieu 

They  contriboied    to    the  revival  of 
commercc«  Introd.  xxi 


To  aver  that  the  lofs  happened  by  the 
fraud  and  negligence  cf  the  majlsr  is  m 
fufiicientavermci\tot  harratrv. 

P4ige  53S 

In  a  declaration  for  a  totals  the  infurcd 
may  recover  fcr  a  partial  lofs.      539 

Though  the  plaimifF  appear  in  proof 
to  have  a  larger  intercft  than  is  aver- 
red in  the  declaration^  yet  he  is  en- 
titled to  recover.       542.  ib,  note  («) 

The  general  iffue,  nou  ajjfumpfit»  is  the 
nfual  plea,  e;fcept  in  the  cafe  \ti  the 
corporation^,  to  a  declaration  upom 

a  policy.  54S 

The  declaration  need  not  ftate  the  claute 
in  the  policy  to  refer  difpaiei  to  ar- 
bitration* .    sis 


Date. 


DeJiinatioHt 

Dedination  of  the  (hij)  nod  be  ftated 
in  the  policy.  26 


THE  day,  month,  and  y^ar,  on 
which  the  policy  was  executed, 
muft  be  ioferted.  35 

Declaration, 

In  order  to  entitle  the  infared  to  reco- 
ver expence?  of  falvage,  it  is  not  ne- 
ceiTary  to  ftate  them  in  the  dectara- 
tion,  as  a  (pecial  breach  of  the  po- 
licy. ^    1 89 
Thus*  in  a  declaration  on  a  policy  on 
goods,  it  dated  that  the  ihip  fprung 
a  leak,  and  funk  in  the  river,  whereby 
the  goods  were  fpoiled.     Lord  Bard- 
njjicAe  held,   that  under  this  dedara- 
tioOf  the  plaintiffs  might  give  in  evi- 
dence the  expences  of  fahrage.     J  89 
A  declaration  on  a  policy  of  infurance 
jnuft  fet  out  the   policy,  and  aver 
that  it  was  figned  by  the  defendant ; 
and  that*  in  coniideration  of  the  prc- 
ainm,    be  undertook  to  indemnify 
theinfored*  538 
The  declaration  muft  then  ftate  the  in- 
cereft  of  the  infured.     C989  note  («) 
It  ihoold  next  ihew  the  lofs  to  have  hap- 
pened by  one  of  the  perils  mentioned 
in  the  policy ;  but  it  muft  ftate  it  ac- 
cording to  the  truth.  J98 


Detention. 

The  underwriter,  by  cxpre&  words* 
undertakes  to  indemnify  again  (I  a9 
damages  arifing  from  the  detention 
of  kings,  princes,  or  peofle,  102,  loj 

People,  means  the  governing  power  of 
the  country.  ibi/^ 

A  detention  is  faid  robeanarreft  or 
embargo  in  time  of  war  or  peace,  laid 
on  by  the  piiblick  authority  of  a  ftat^ . 

In  cafe  of  an  arreft  or  embargo  by  a 
prince,  though  not  an  enemy,  thein« 
fured  is  entitled  to  recover  againft  the 
infurer.  J         ibid. 

In  cafe  of  detention  by  a  foreign  power, 
which  in  time  of  war  may  have  feizcJ 
a  neutral  ftiip,  in  order  to  be  fearched 

^  for  enemy's  property,  the  chargea 
confequent  thereon  muft  be  borne  by 
the  underwriter.  104 

But  a  detention  for  non-payment  of  cuf- 

I      toms»  or  for  navigating   againft  the 

laws  of  thofe  cocntries,  where  the  Chip 

happens  to  be*  fhall  not  fall  upon  the 

underwriter.     ^  105 

The  infarers  are  liable  for  the  payment 
of  damage  arifing  by  the  detention  or 
feizure  of  fhips,  before  the  commence- 
ment of  the  voyagCj  where. the  rifk  is 
I*  at  and'from*^  by  the  government 

of 
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of  the  COQiitry  where  the  fliip  loads.  | 

Pagt  106. 

tfitijb  underwriter  not  liable  for  da- 
»iget  which  owner  of  foreign  vef* 
iel  may  fuftain  from  embargo  laid  by 
Britijb  goyernment  on  foreign  fliips. 

109*. 

Bnt  where  the  afTored  is  a  fobjed  of  this 
conntry^  he  may  recover  again  ft  a 
Eritifo  anderwr^iter  for  the  lofs  fuf- 
tained  by  the  detention  of  the  Britijb 
government.  ibid, 

'mtricam  citisen  cannot  claim  from 
Engliflf  un<ierwriter,  for  lofs  occa- 
fioned  by  embargo  fiH  American  go- 
▼ernment.     -  '     (^ 

If  an  Jmeritam  confignor  infnres  in 
Bwghmd  from  his  own  country  to 
this*  and  the  (hip  is  detained  by  an 
embargo  there,  the  Btighfif  confignee 
cannot  recover  upon  the  policy  in  re- 
fped  of  the  advances  he  has  made 
spoD  the  cargo  to  (be  confignor. 

ihid. 

Before  the  iofnred  can  recover  in  cafe 
of  detention,  he  muft  abandon  to  the 
U)(iirer  whatever  claims  he  may  have 
to  the  property  infured.       I09,  no 

The  time,  within  which  the  abandon- 
oient  muft  be  made  infuch  cafes  was 
not  till  lately  afcertained  in  England 
by  any  pofitive  rule.  ibid, 

A  detention  by  particular  ordinances, 
which  contravene,  or  do  not  form  a 
part  of  the  law  of  nations*  is  a  riik 
wiUiin  a  policy  of  infurance. 

499'  500 


\ 


Dm/m/zm 


Ii  ttoderSood  to  mean  a  voluntary,  de» 
partnre^  without  neceifity  or  any  rea* 
wnable  caufe,  from  the  regular  and 
vfual  courfe  of  the  fpecific  voyage 
nifvred*  ^87 

IVhenever  this  happent »  the  voyage  is 
determined,  and  the  infareraare  dif- 
charged  from  any  refponiibilicy,  ibid. 

The  reafoA  of  thia  is,  becan/e  the  fliip 
goes  upon  a  different  voyage  from 
that  againft  which  the  infnrer  under, 
look  to  iodemnifj  ibid^ 


It  it  not  material  whether  tlie  lofs  he  ef 
be  not  an  adual  confequence  of  the 
delation  s  for  tbe  infvrers  mre  ta  00 
cafe  aofwerable  for  a  fubfrqaeoi  lofs, 
in  Whatever  place  it  happen,  or  to 
whatever  caofe  it  may  ht  attribotcd. 

Psgt^8r 

Neither  does  it  make  any  dififrrence 
whether  the  infured  was  or  wa»  not 
confenting  to  tbe  deviation.  ibid. 

A  ihip  being  infnrf  d  from  Dw^kirk  to 
Ltgbont,  comes  to  Do-vir  for  n  Midi* 
tiframam  pafs }  and  it  was  held  to  be 
a  deviation.  388 

If  the  mtfterofa  veflel  pot  iiit6  a  port 
not  ttfiial,  or  ftay  an  onafual  time,  it 
is  a  deviation.  iUdn 

The  time  a  ihip  is  detuned  in  port 
for  neceflary  repairs,  tbe  infaraoce 
being  at  andfr^m^  is  not  to  be  coc- 
fidered  onneceifary  delay,  lb  aa  to 
avoid  the  policy.  388 

Held,  that  where  there  is  a  policy  on 
goods  granting  leave  to  tmtch  atd fta^ 
at  a  place,  that  confers  no  privilege 
on  the  aflTored  to  hrtak  btdk  tliere* 

But  an  infurance  ovkfinf  asui  /r^bi\9 
not  vitined  by  the  fhip  taking  in 
goods  at  a  place  into  which  flie  was 
forted  by  neceffity,  although  there 
was  no  liberty  to  tra^e  given  by  the 
policy.  389 

If  feveral  places  are  named  in  the  po- 
li^y^  the  ihip  moft  go  to  th<^  places 
in  the  order  in  which  they  are  naoBed^ 
nnlefs  (bme  iifage»  or  fome  fpecsal 
fads  be  proved  to  vary  tbe  general 
rule.  39J 

An  infurance  from  A.  to  S*  C*  2).  and 
£.  means  a  voyage  to  all  or  aoy  of 
the  places  named  ;  /with  this  referve, 
that  if  the  ihip  goes  to  fbore  than  one 
oi  thefe  places,  ihe  muft  tifit  them  in 
the  order  defcribed  in  the  policy. 

If  the  deviauon  be  but  ibr  i  finite  liight, 
or  for  an  hour,  it  is  fatal.      39;,  ^96 

A  ihip  was  bound  from  Cmrk  tojaii^ea, 
under  convoy.  Being  of  force,  fte, 
with  two  other  veflels,  took  advamsge 
of  the  nightj  and  Craixed  fat  hopes  el 

fttcdng 
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meeting  with  a  prize  ;  .it  was  hdd  a 
deviation.  Pagt  396 

fiut  if  a  merchant  ihip  carry  letteri  of 
marqae,  (he  may  cba/t  an  enemy, 
though  (he  may  not  ermxi,  without 
beiDg  deemed  guilty  of  a  deviation. 

ihid. 

Liberty  given  to  a  merchant  (hip  with 
a  Setter  t)f  marque,  to  cbafi,  capturt^ 
and  man  frixis  does  not  juftify  her  in 
lying  to  for  the  parpofe  of  protedtng 
a  prize  as  a  convoy  into  port.       397 

^  Whether,  in  cafe  of  an  infnrance 
of  merchant  (hip  wth  or  nuitbout  la- 
tirs  of  marque f  (he  may  chafe  veflc^ls 
for  the  purpofe  of  capture,  provided 
the  original  purfuit  commences  from 
a  point  in  the  courfc  of  the  voyage  ? 

ihid. 

Liberty  to  a  merchant  (hip  to  fee  prizts 
into  port,  does  not  authoriz's  her  to 
May  till  they  receive  necelTary  re- 
pairs, which  they  could  npt  other- 
wife  procure.  398 

The  dodrine  of  deviation  is  applicable 
to  an  infurance  onfreigbt*  399 

Wherever  the  deviation  is  occafioned 
by  abfolute  neceflity  ;  as  where  the 
crew  forced  the  captain  to  deviate, 
the  underwriter  continues  liable. 

ihid. 

The  judifications  for  a  deviation  feem 
to  be  (hefe;  to  repair  the  velTel :  to 
avoid  an  impending  dorm  ;  to  efcape 
from  an  enemy  i  or  to  feek  for  con. 
voy,^    ^  400.  ](oi 

If  a  (hip  is  decayed,  and  goes  to  the 
nearell  port  to  refit,  it  is  no  devia- 
tion* ^01 

Wherever  a  (hip,  in  order  to  efcape  a 
ftorm,  goes  out  of  the  dired  courfe  : 
or,  when  in  the  due  courfe  of  the 
voyage,  is  driven  out  of  it  by  ftrefs 

.  of  weather  ;  this  is  no  deviation. 

402,  403 

If  a  dorm  drive  a  (hip  out  of  the  courfe 
of  her  voyage,  and  (he  do  the  be(l  (he 
can  to  get  to  her  port  of  deflination, 
ihe  is  not  obliged  to  return  to  the 
point  from  which  (he  was  driven. 

403,404 

Where  the  excufe  for  a  deviation  in 
going  into  a  port  i)^  a  neceifity  to 


procure  medical  afiiftance  for  the 
captain  and  crew,  the  a(rared  nlu(l 
fliew  that  the  (hip  was  fuppiied  with 
fuch  medicines  and  inftruments  as 
were  likely  to  be  nece(rary  in  thfe 
courfe  of  the  voyage.  Pagi  408,  409 

A  deviation  may  alfo  be  juftified,  if 
done  to  avoid  an  enemy  or  to  feek 
for  convoy  at  the  place  of  ren- 
dezvous. Pago  4c>9 

A  (hip  was  infured  from  London  to  GCh^ 
rattar^  warranted  to  depart  with  coiK» 
voy.  There  was  a  convoy  appointed 
for  that  trade  at  Spithtad^  but  the  (hip 
was  loft  on  her  way  thicher*  Tbo 
court  held  that  the  (hip  was  proteded 
by  the  infurance  to  a  place  of  general 
rendezvous.  ibidm 

Where  a  captain  juftifies  a  deviation  by 
the  ufage  of  a  particular  trade,  there 
muft  be  a  clear  and  eftabli(hed  ufage  ; 
not  a  few  vague  inftancea  only.   4^1 

Wherever  a  (hip  does  that,  which  is  for 
the  general  benefit  of  all  parties  con« 
cerned,  the  zB.  is  as  much  within  the 
fpiritof  the  policy  as  if  it  had  been 
expreiTed  :  and  in  order  to  fay  whe- 
ther a  deviation  be  juftifiable  or  no^ 
it  will  be  proper  to  attend  to  the  mo- 
tives,  end,  and  confequences,  of  the 
aA,  as  the  true  ground  of  judgment* 

ihidm 

It  has  been  held,  that  if  a  ihip  deviate 
from  neceflity,  the  (hip  muft  purfue 
fuch  vojagi  ofntciffityxvi  the  direct, 
courfe,  and  in  the  ihorteft  time  pof-* 
Able,  otherwife  the  underwriters  will 
be  difcharged.  ihid* 

In  fnch  a  cafe  nothing  more  mu(t  be 
done  than  what  the  neceifity  re« 
quires.  41  j 

Even  in  an  infnrance  on  a  trading  voy* 
age,  fuch  trade  muft  be  carried  on 
with  ufual  and  reafonable  expediton^ 

A  deviation  menly  intended^  but  never 
carried  ioto  e£Fed,  does  not  diicharga 
the  infurers.  41.7 

But  if  it  can  be  (hewn  that  the  pifrtiea 
never  intended  to  fail  upon  the  voyage 
infured  ;  if  all  the  (hip's  papei's  be 
made  out  for  a  different  place  from 
thii  defcribcd  in  the  policy ;  the  in* 

%  z    .  Cartr 
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furfr  is  difrharged.  though  the  lofs 
ihould  happen  before  (he  dividing 
poirt  of  the  two  voyages.     P^ay^  418 

But  wrhfre   the  termini  of  the  voyagr 
continue  the  idine,  an  intention  to.pr 
to  ail    iiiCerrnedurc  port,  though  thn 
intention  (htuld  be  formed  pre  vie  . 
to  cnc  (hipV  Uiiing,  will  not  viiiott 
till  aducil  deviation,  ^ic 

See  alfo  420  note  (a) 

As  it  is  fet'led  thai  a  men  intention  to  ut 
viate  will  not   vacate   the   policy, 
follows  £l)    a    confequence,    and   h 
bfen  fo  held,  that  whatever  daT.:i<'t 
happens  before  a6ual  deviaiirn,  \2i.  > 
upon  the  uwderwriters.  421 

Subj"^  to  the  rules  already  advanced, 
deviation  or  not  is  a  qutiilion  of  fa£i 
to  be  decided  according  to  the  cir- 
cutnflances  of  the  cafe.  ihiil. 

Id  cafes  of  deviation,  the  premium  \% 
AOt  to  be  returned.  ibid» 

Double  Infuranett 

It  IS  where  the  fame  man  is  to  receive 
two  fums  inflead  of  or<e ;  or  the  fame 
fum  twice  over,  for  the  fame  lofs,  by 
reafon  of  his  having  made  two  infu- 
rances  upon  the  fame  property.     373 

DJiFerence  between  a  re-aflurance  and 
a  double  i nfu ranee.  ^  ibid. 

Where  a  man  makes  a  double  infuranc^ 
he  may  recover  his  iofs  againft  which 
fctof  underwriters  hepleafes;  but  he 
can  recover  for  no  more  than  the 
amount  of  his  Iofs.  374 

But' when  one  fet  of  underwriters  pay 
the  lofs^  they  may  call  upon  the  other 
underwriters  to  contribute  in  propor- 
tion to  the  fums  they  have  infured. 

ibid. 

But  though  a  double  infurance  cannot  be 
wholly  fupporied,  fo  as  ^to  enable  a 
man  to  recover  a  two-foldfatisfa6iion; 
yet  various  perfons  may  infure  vari- 
ous interefls  on  the  fame  thing,  and 
each  to  the  whole  value  ;  as  the  maf* 
tcr  for  wage? ;  the  owner  for  freight  j 
one  perf  n  for  goods ;  and  another 
for  bottomry.  ^5 

111  what  Cofes   a  man  (hall    be  faid    to 
make  a  dottble  infurance  \  and  when 


not»  fully  confidered  from 

Page  376t0  35l# 

If  the  fame  man  for  his  o.^n  acccuot, 

though  not  in  his  tfufn  name,  inforei 

doub.'y,   it  is  tlill  a  double  infaraccf. 

Vhe  laws  of  foreign  coonties,  upoDttie 
fubj  &  of  double  infnraace,  are  fir 
from  bting  uniform.  ]il 


Eafi  India  Foyagei. 

THE  u(agc  ef  trade  with  rtfpefl  tp 
thtfe  voyages  has  been  more  do* 
lorious  than  in  any  other,  the  qatf- 
tion  having  more  frequendy  occsr^ 
red.  64 

The  charter-parties  of  the  India  Coin* 
pany  give  leave  to  prolong  the  fhip'» 
flay  in  India  for  a  year,  aod  it  ii 
common  by  a  new  agrermeot  to  tie- 
tain  her  a  year  longer.    The  words  of 

.  the  policy  too  are  very  general  wiib- 
out  limitation  of  time  or  place.   M' 

Tnefc  charter-parties  are  fo  notorioaSi 
and  the  coorfe  of  the  trade  is  fovdl 
known,  that  the  underwriter  is  al- 
ways liable  for  any  intermediate 
voyage,  upon  which  the  (hip  may  be 
fent,  while  in  India^  though  not  ex- 
prefsly  mentioned  in  the  policy. 

(d  an  infurance  *'  from  London  wMi' 
."  dras  and  Chi/ia,  with  liberty  to 
«'  touch,  ftay,  and  trade,  atanypof^ 
•«  or  places  whatfocvcr,'*  the  fc^ 
were ;  thfrt  when  the  (hip  arrived  « 
Madras,  Oie  was  too  late  to  go  to 
China  that  year,  upon  which  (he  wis 
fent  by  the  council  to  Bengal  io  firtdi 
rice,  which  voyage  (he  perfcrofd 
once^  but  in  the  (econd  attempt  »* 
was  loft.  Theinfurersareanfiverab^ 
on  account  of  the  ufaga.  ^ 

However,  the  parties  may,  by  their 0»fl 
agreement,  prevent  fuch  latitude 
of  conllrudion.  ^^ 

Nor  need  this  be  done  by  exprefswofdi 
of  exclufion,  but  if,  from  the  tttm 
Hfed,  it  can  be  coUeacd  that  tbc  p«J- 
ties  meant  fo,  that  conftrodion  6^ 
prevail,  ^ 
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Infarance  on  a  voyage  undertaken  in 
contravention  of  the  rights  of  che£i^ 
India  Company,  is  voij.      Ptff^  308. 

How  their  rights  are  afFcded  by  the 
treaty  with  America,  309 

Ehaion. 

m 

Eledtion  to  abandon,  when  to  be  made. 

238,239 

Notice  of  abandonment  mud  be  givcn« 
thoQgb  the  (hip  and  cargo  have  bccu 
fold.  240 

Kmhargo, 

Ad  embargo  is  an  arr^ft  laid  on  (hips  or 
goods  by  public  authority^  to  preve:  ^ 
ihips  from  putting  to  fea  in  time  of 

'  war,  and  fometimes  alfo  to  exclude 
them  from  entering  our  ports. 

ic3» 104 

i^  Whether  a  prince  in  time  of  war 
may  make  ufe  of  the  veiTels  he  finds 
in  his  ports^  to  affift  him  in  carrying 
on  war  ?  104 

Extraordinary  nvages  paid  to  the  feamen 
during  an  embargo,  cannot  be  reco- 
vered againft  the  infurer  en  ihejhif. 

The  king  of  Gnat  Britain^  in  time  of 
*war,  may  lay  ao  embargo  on  (hip- 
ping in   the  pores  of  his  kingdom. 
^  Whether  he  may  do  it  in  time  of 
peace  ?  104 

J^^. Whether,  if  an  embargo  be  laid  on 
by  the  ^r//^  government,  and  a  lofs 
enfae,  the  underwriters  are  liable  ? 
io6y  107,  L09  note  (a) 

The  fubjeds  of  a  foreign  (late  cannot 
recover  againft  an  Englijb  under- 
writer for  a  lofs  occafioned  by  an  em- 
bargo, or  other  a£t  of  their  own  go- 
vernment. 609 

And  if  the  foreign  confignor  cannot 
recover,  becaufe  the  lofs  is  occaHon- 
ed  by  the  a£l8  of  his  own  government, 
the  Englijh  confignee  cannot  apply 
the  policy  to  hin  own  benefit,  in  re- 
fpeft  of  advances  he  has  made  to  the 
confignor.  ibid. 

The  breach  of  an  embargo  is  an  a£l 
of  barratry  in  the  mafter.  120 

If  a  ihip»  though  ACtttral,  be  tafared  00 


a  voyage  prohibited  by  an  embargo, 
fuch  an  infurance  is^void.    Page  3 1  z 

Enemy.     • 

The  quedibn  whether  infurances  on  the 
property  of  ati  enemy  are  police, 
coniiciered.  16.  ^20 

Such  infurances  arc  contrary  to  ihe  Uvf 
of  England,  ihii* 

Trading  with  an  enemy  in  time  of  ac- 
tual war  without  the  king's  licence* 
is  abfolutely  illegal.  316 

But  the  licence  may  be  qualified,  and 
non^coirpUance  ^itti  the  requificions 
of  it  will. vitiate  the  policy,  317 

What  is  necefT&ry  to  be  (laced  in  a  plea 
of  alien  enemy.  3zi>  note  (ii) 

E'videnct* 

Opinion  of  witne(re8  is  nox  evidence. 

80,  260 

The  onus  of  proving  the  captain  to  be 
owner,  fo  aS  to  get  rid  of  a  charge  of 
barratry,  lies  upon  the  underwriters. 

127 

A  policy  will  not.  be  fet  afide  on  the 

ground  of  fraud,  unlefs  it  ht  fully  ixi\ 

fatisfaiiorily  proved,  and  the  burthen 

of  proof  lies  upon  the  perfon  wi(hing 

to  take  advantage  of  the  fraud.    28^ 

But  po(icive  and  dired  proof  of  fraud  is 
not  to  expelled ;  and  from  the  na* 
ture  of  the  thing  circumftantial  evi- 
dence is  all  that  can  be  given,     ihid. 

The  nature  of  circumdantiai  evidence 
confidered.  283 

The  fenteoce  of  a  foreign  court  of  Ad* 
miralty  is  conclufive,  and  binding 
upon  all  the  world*  as  to  every  thing 
contained  in  it :  and  cannot  be  con- 
troverted collaterally  in  a  civil  futc. 

See  Admiralty, 

The  firft  piece  of'  evidence  to  fupport 
an  action  on  the  policy  is  proof  of 
the  defendant's  hand-writing  to  the 
policy.  545 

What  fufRcient  evidence  of  an  agent 
being  authorized  to  (ign^policiea. 

iiid.  note  /ii) 
%z%  No 
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No  parole  evidence  of  any  agreement 
fball  be  admtcted^  which  tends  to 
contradid  the  written  policy.  Pagt  546 

The  infared   mad  alfo  prove   his  in- 
tereft  in  the  thing  infared,  by  a  pro 
du^ion  of  all   the  ufual  documents, 
bills  of  falcf  bills  of  parcel^*  bills  of 
lading,  kt.  ibid. 

Captain's  proteft  delivered  by  the  brr.> 
ker  to  the  afTorers  to  get  the  lofs  fet 
tied  is  not  evidence  for  the  defend 

int.  547.  548 

Nor  a  fentence  of  condemnation  foi 
non-feaworthincfs  alter  a  furvey  of 
the  U^%  dated  in  it.  54H 

A  nan  having  purcbafed  goodi  abroad, 
in  order  to  prove  his  intcreft,  pro* 
daced  a  bill  of  parcels  with  the  re- 
ceipt of  the  feller  to  it,  and  proved 
hts  hand  ;  it  was  held  to  be  fufficitrnt 
evidence.  ibid 

The  plaintiff  maft  prove  that  a  lofs  has 
happened  by  the  ver^  means  ftated 
in  the  declaration.  ibid 

But  where  the  lofs  is  averred  to  be  by 
perils  of  the  fea,  it  is  allowable  to 
give  the  ex  pence  of  the  falvage  in 
evidence  opon  foch  a  declaration. 

55« 


THE  lien  which  a  fad^r  has  upon 
the  goONds  of  his  principal,  \^  fucb 
an  intereft  as  will  entitle  him  to  re- 
cover 00  a  general  policy  00  goods. 

«3>379 

Wilfullv  to  caft  away^  burn,  or  dcftroyi 
any  inip  to  the  prejudice  of  the  own- 
ers of  the  faid  fliip,  or  any  merchant 
loading  goods  thereon,  or  of  the  un- 
derwriter,  is  felony,  without  the  be- 
nefit of  clergy,  in  any  captain ,  maf 
ter,  mariner,  or  other*  officer  be- 
longing to  the  fhip  fo  deHroyed. 

130,  287 

j^ny  perfon  boring  holes  in  a  (hip  in 
diArefs,  or  Aeaiing  a  pump  be]onging 
thereto,  ihali  be  guilty  of  fek>ny 
wiihQuc  benefit  of  clergy.  184 


") 


Perfons  convided  of  ileatln|^  goods  froa 
a  (hip  wrecked,  or  in  difirefs,  orof 

'  obftruding  the  efcape  of  any  perfon 
from  a  wreck,  or  of  putting  out  falle 
lights  to  lead  fucb  (hip  into  danger, 
(hall  fufFer  as  felons  without  benefit 
of  clergy.'  Pag^\t\ 

Where  goods  of  fmall  valoe  are  ftolen, 
withoQc  any  circnmftancea  of  crodty, 
the  offender  may  be  indi£ied  for  petty 
larceny.  ikd, 

Perfons,  in  whofe  cuftody  fliip»wrecked 
goods  are  found,  not  giving  a  fatif- 
faftory  account,  (hall  be  committed 
to  the  common  gaol  for  ^x  months, 
or  ^^^  treble  the  value  of  foch 
goods.  iUi, 

Goods  offered  to  fsle,  fufpefled  of  be> 
ing  (liip- wrecked,  (hall  be  ftof^d, 
and  the  perfon  fo  offering  them,  and 
not  giving  a  fatiifa^ory  a^const, 
(hall  be  commkied  to  the  common 
goal  for  fix  months,  or  pay  treble 
the  value  of  fuch  goods.  ikid, 

Perfons  convi^rd  of  aiTaolting  any  ma- 
giflrate  or  officer,  when  io  difcharge 
of  his  duty,  refpedling  the  preferva* 
tion  of  any  (hip,  veffel,  goods,  or 
effeds  (h«II  be  liable  to  tranfporra- 
tioQ  tor  feveo  years.  186 

Firt  [infuranck  againft) 

Is  a  contra£l,  by  which  the  iofarer  on- 
dertakes,  in  confidcration  of  the  '^rt- 
miom,  to  indemnify  the  iofured 
againft  all  loffes,  which  he  may  fuf* 
tain  io  his  houfe  or  good?,  by  means 
of  fire,  within  the  time  limited  in 
the  policy.  •  587 

The  London  Affurance  Company  intert 
a  claufe  in  their  propofals,  by  which 
they  declare,  that  they  do  not  hold 
themfelves  liable  for  any  damage  by 
fire, occafioned  by  an  invafion,  foreign 
enemy,  or  any  military  or  ofaifN^d 
power  what(bever»  857 

Under  this  provifo  it  was  held,  that  the 
infurers  were  not  exempted  from  lofe 
by  fire,  occafioned  by  a  mob  at  JVsr- 
nuicbi  which  aiofe  on  accoiut  of 
the  high  price  of  provifions.        588 

The  Sun  firc-office>  in  addidon  to  thefe 

words 
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words  adJy    *'  civit  comnution;"  it 
was  held  that  the  company ,  under 

'  tbofe  words,  were  exempted  from 
loffss  occaBoned  by  rioters,  who  rofe 
JD  the  year  1780,  to  compel  the  re- 
peal of  a  ftaiuce,  which  had  pafled 
in  favour  of  the  Roman  catholics. 

Pagi  59i 

When  a  lofs  happens,  the  infureo  mud 
give  immediate  notice  of  his  lofs ; 
and  as  particnlar  an  account  of  the 
value,  &c.  as  the  nature  of  the  ca(e 
will  admit.  He  mufl  alfo  produce  a 
certificate  of  the  mioifter  and  church, 
wardens,  as  to  the  cbaradler  of  the 
foflFerer,  and  their  belief  of  the  trucn 
of  what  he  advances.  59^ 

This  certificate  is  held  to  be  a  condition 
prtctdiiu  to  his  right  ef  recovery. 

599,  note  («) 

In  infurand^s  againft  fire,  tne  lofs  may 
be  either  partial  or  total.  599 

Thefe  policies  are  not  in  their  nature 
affignable ;  nor  can  the  intereft  in 
them  be  transferred  without  the  con- 
fent  of  the  office.  ibid. 

When  any  perfon  dies,  the  interefl  (lictll 
remain  to  the  heir,  executor,  or  ad* 
minillrator*  refpedively,  to  whom 
the  property  infured  belongs;  pro- 
vided they  procure  their  right  to  be 
ii)dorfed  on  the  policy,  or  the  pre. 
raium  be  paid  in  their  nam?.        596. 

It  is  neceiTary  the  party  injured  (hould 
have  an  intereft  or  property  in  the 
.  houfe  infured,  at  the  time  the  policy 
is  made  out,  and  at  the  time  the  fire 
happens ;  and  therefore,  after  the 
Jeafeof  the  houfeisexpiredf  the  in- 
'fured*6  afligningthe  policy  does  not 
oblige  the  infurers  to  make  good  the 
lofs  to  the  afiignee.  ibid^ 

The  premium  upon  common  infurances 
is  two  (hillings  ftr  cent,  for  any  fum 
not  exceeding  1000/.  and  half  a 
crown  from  1000/.  upwards.      60a 

Befides  which  there  ,  is  a  duty  to  go- 
vernment of  2/.  per  cent.  ibid. 

This  tax  docs  not  extend  to  publick  hof- 
pitals.  693 

If  a  houfe  were  deftroyed  by  a  foreign 
coemy  the  day  after  the  policy  is 


made,  there  would   be  no  return  of 
premium.  Page  603 

Fraud  vitiates  this  fpecies  of  contradt. 

ibid. 

Fire  {li/i  bj) 

If  the  captain  of  a  (hip  voluntarily  burn 
her  to  prevent  her  from  falling  into 

"^  the  lands  of  the  enemy,  this  is  a  lofs 
by  /re  within  the  meaning  of  the 
policy.  51 

Foreign  Shifs, 

Infurances  on  foreign  (hips  without  in- 
tereft  are  not  within  the  Itatute  of 
19GM,  2.  C.37.  "  351 

But  re-afTurances  on  foreign  (hips  are 
void,  37a 

Fort, 

A  fort  may  be  infured  againil  an  attack 
from  an  enemy,  for  the  benefit  of  th« 
governor.  i^ 

France, 

An  account  of  its  commercial  and  ma- 
ritime regulations ;  and  the  diitin^ 
gui(hed  authors,  who  have  written 
upon  the  fubjedt  of  infurances. 

Introd.  xxxiL 


Fraud, 

Policies  are  annulled  by  the  lead  iliadoiv 
of  fraud  or  undue  concealment  of 
fads.  2^2 

Both  parries  are  equally  bound  to  dii'«> 
clofe  circumtUnces  within  their  know-> 
ledge.  ibid. 

If  the  infurer,  at  the  time  be  under- 
wrote, knew  that  the  (hip  was  fafe 
arrived,  the  contrail  will  be  void. 

ibid. 

Cafes  of  fraud  upon  this  fubjcfl  are  lia- 
ble to  a  threefold  divifion  ;  ift.  The 
aUegatiofalJi  ;  2diiT)xt/uppreJUio  nteri ; 
3d,  Mifreprefentation.  The  latter 
though  it  happen  by  mi(lake>  if  in  a 
2^3  material 


y 
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inaterUI  ptrt/  will  vhiate  the  policy 
as  much  as  adual  fraud.  P.  2i{2,  2^1 

The  policy  was  held  to  be  void*  where 
goods  were  infured  as  tl  e  property  of 
an  ally,  when  in  faA  they  were  the 
goods  of  an  enemy.  243 

h  (hip  was  knOwn  to  have  failed  from 
Jamaica,  on  the'  24th  of  No*uember ; 
and  the  agent  told  the  infurer  iht 
failed  the  latter  end  of  Dtcemher ; 
the  policy  was* declared  void.        244 

In  an  infarance  upon  goods,  the  infured 
warranted  the  (hip  and  goods  to  be 
neutral ;  it  was  cxpreisly  found  by 
the  jury,  that  they  were  not  neutral. 
The  court,  therefore,  though  the 
loft  happened  by  ftorros,  and  not  by 
capture,  declared  that  the  infured 
could  not  recover.  ihiii. 

Goods  were  infured  on  board  a  fhip» 
warranted  Portugue/tm  The  goods 
were  Joft  by  a  diftermt  peril,  but  in 
fad  the  Chip  was  not  Portugmtje. 
The  policy  is  void  ab initio,  ,        245 

Concealment  of  circumftances  vitiates 
all  contracts  of  inforance.  The  fads 
upon  which  the  rifk  is  to  be  com. 
puied,  lie,  for  the  mod  part,  within 
the  knowledge  of  the  inlured  only. 
The  underwriter  relies  upon  him  for 
all  necefTary  information  ;  and  mud 
trull  to  him  that  he  will  conceal  no- 
thiDg>  fo  as  to  make  him  form  a 
wrong  elVimate.  *  246 

One  having  an  account  that  a  fiitp,  de- 
scribed like  his,  was  taken,  infured 
her,  without  giving  any  notice  to 
the  infurers  of  what  he  had  heard, 
the  policy  was  decreed  in  equity  to 
be  delivered  up.  247 

The  agent  for  the  plaintifT^two  day&  be- 
fore he  eifedted  ihe  poticy,  received 
a  letter  from  Co*wes,  in  which  is  thii 
expreflion;  *«  On  the  i2tb.of  this 
•*  month  I  was  in  company  with  the 
•'  Da<vy  (the  Ihip  in  queftion,)  at 
'•  twelve  at  night  loft  light  of  her 
**  all  at  once;  the  captain  fpoke  to 
*'  me  the  day  before  that  (he  ua^ 
••  leaky,  and  the  next  day  we  had  a 
**  hard  gale."  The  (hip,  however, 
rode  out  the  gale,  and  was  captured 
by  the  Sfamartls*      The  policy  wa^ 


A  (hip  being  bound  from   the  coaft  of 
J/rica  to  the  Britijk  Weft  IndUs,  failed 


held  to  be   void,  becaofe  ibe  letler 
was  not  commanicaced  to  tbe  inforer. 

Page  247 

A  fbip  was  infured  *.^  at  and  from  Qt- 
HoaV  The  (hip  loaded  at  Leghon 
and  was  originally  bound  for  DuSiis; 
but  lofing  tier  convoy,  (he  put  toco 
G/jv«a  in  Auguft,  and  lay  there  till 
the  January  following.  All  theie 
faAs  were  known  to  the  in  fa  red,  but 
not  communicated  to  the  iDfiixer :  the 
policy  wab  held  to  be  void.  24S 

ng  boui 
the  Brit 
from  St,  Thomas' %  00  the  coaifL  of 
Africa  on  the  2d  of  Otiahry  a  cir<- 
cumftance  with  which  me  piainuff'waj 
acquainted  by  a  letter  received  ia 
Fibruary,  The  policy  was  not  made 
till  the  21ft  of  March,  The  letter  was 
not  (hewn,  nor  was  any  thing  faid  of 
'her  failing  from  Bt.  Thomas* %  ;  bat  ia 
the  inftrudions  *^  the  (hip  was  fatd  to 
**  have  been  on  the  coaft  the  2d  of 
**  Odoher,*'  i  he  policy  was  held  to 
be  void.  249 

Tbe  broker's  in  (Irudions  (lated  tb^fiiip 
ready  to  /ail  on  the  i^th  of  jyecemher  i 
the  broker  reprefented  to  the  under- 
writer thai:  the  (hip  was  in  port, 
when,  in  fa£l,  (he  had  failed  the  23d 
of  Dictmber,      The  policy  was  void« 

250 

But  there  are  many  matters,  as  to  which 
the  infured  may  be  innocently  iileot; 
I  ft.  As  to  what  the  infarer  knows, 
however  he  came  by  that  knowledge  ; 
2d,  As  to  what  he  ought  to  know; 
3d,  As  to  what  le(rens  the  ri(k.  An 
underwriter  is  bound  to  know  parti- 
cular perils,  as  to  the  (late  of  war 
or  peace.  -^1 

If  a  privateer  is  infured,  the  under- 
writer need  not  be  told  her  deHina* 
tion  i^d. 

An  infcrance  was  made  on  Fort  Marl* 
borough  in  the  Eafi  Indies  for  twelve 
months  againft  the  attacks  of  an  Eth 
roptan  enemy,  for  the  benefit  of  the 
governor.  The  defence  fet  up  was 
an  undue  conceala>ent  of  ctrcuo- 
ftances.  particularly  ihe  weaknefs  of 
the  fort  J  and  the  probability  of  its 

being 
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being  attacked  by  the  French,     The 
coBrc  held  chat  the  policy  was  good. 

Page  251 

The  whole  do^rine  of  conceal meni  ful- 
ly illaflriiced    frcm  page   251  to  264 

b  effcdling  infurance  on  homeward 
voyage,  uoneceifary  to  commanicate 
letter  from  captain,  Hating  that  (hip 
had  received  great  damage  on  out- 
ward voyage^  and  Hood  in  need  0/ 
confiderable  repairs.       2(4,  note  (a) 

An  underwriter  refuied  to  piy  a  loU  by 
capture,  the  Ihip  uei  g  Portugue/e 
and  condemned  tor  having  an  Englijh 
fupercargoon  board,  becaufc  the  in- 
fured  had  not  difdofed  thai  circum- 
ilance.  The  court  held  that  the 
'condemnation  was  unjuil,  and,  was 
not  (uch  a  circumilance  as  the  in* 
fured  was  bound  to  diklofe.  263 

A  reprefentation  is  a  (late  of  the  cafe, 
not  forming  a  part  of  the  written 
inftrument  of  policy  ;  and  it  is  !ufB* 
ctent  if  it  be  fuDllantially  performed. 

264,  270 

If  there  bs  a  mifreprefentation,  it  will 
avoid  the  policy  as  a  fraud,  but  not 
as  a  dart  of  the  agreement.  264 

Even  written  inflrudions^  if  they  arc 
not  inderted  in  the  policy,  are  only  10 
be  confidered  as  repreientations ;  and 
in  order  to  make  them  valid  and 
binding  as  a  warranty,  it  is  nece(rary 
that  they  make  a  part  of  the  written 
inflrument.  265 

If  a  reprefentation  be  falfe  in  any  ma 
terial  point,  it  will  avoid  the  policy  ; 
becauie  the  anderwiter  has  computed 
the  rifk  upon  circumitances  which  did 
not  exift.  ibid. 

Thefe  principles  illuftrated  from  page 
265  to  272 

If  the  mifreprefentation  be  in  a  material 
pointy  it  will  avoid  the  policy  ;   even 

.   though  it  happen  by  roidake.       272 

The  fame  rule  holds  if  the  broker  con- 
ceal any  thing  mat  trials  though  the 
only  ground  tor  not  mentioning  them 
ihould  be  that  the  fads  concealed  ap- 
peared immaterial  to  him,  274 

But  the  thing  concealed  mail  be  fome 

faSt  not  a  mert  /peculation  or  exfeBa* 

$ion  of  the  iniured.  275 


Thus  where  a  broker  infuring  feveral 
vedels,  fpeaking  of  them  all  faid, 
«*  which  velTels  a^e  exfiQed  to  leave 
**  the  coad  of  Africay  in  No'cemher  or 
'•  December*^  the  policy  was  held 
good, '  although  in  fa£l  the  fh^p  ia 
queflion  had  tailed  in  the  month  of 
May  preceding.  P^ge  257 

Wherever  there  has  been  an  aliegatiun 
of  falfehood, a  concealment  of  circum- 
(lances,  or  a  mtfreprifencacion,  it  ia 
immaterial  whether  it  be  the  a6l  of 
the  perfon  himfelf  who  is  intereded, 
orpf  his  agent  $  for  in  either  cafe  th9 
contrad  is  founded  in  deception,  and 
the  policy  is  confeqaently  void.  276 

This  rule  prevails,  even  though  the  z6t 
cannot  be  at  all  traced  to  the  owner 
of  the  property  infured.  ihiJ. 

How  far  what  is  faid  by  the  broker 
when  the  names  of  the  underwriters 
are  put  upon  a  (lip  is  to  be  confidered 
a  Tifre/entation,  473 ,616 

A  policy   will  not  be  fet  afide  on  the 

ground  of  fraud,  unlefs  it  ht/ully?LTi^ 

/ati/aSorily  proved  ;  and  the  burthen 

•  of  proot  lies  on  the  perfon  wifhing  to 

take  advantage  of  the  traud.       282 

fiut  potitiveand  direcl  proof  of  fraud  is 
not  to  be  extedted  ;  and  from  the  na* 
ture  of  the  thing,  circum^lUntial  evU 
dence  is  ail  that  can  be  given.     ibiJ, 

The  queOion  whether  the  premium  is 
to  be  returned  by  the  under  writer, 
where  the  infured  has  been  guilty  of 
fraud,  con  fid  r  red.  283 

The  ordmances  of  foreign  ftates  declare 
for  the  mod  part,  that  it  (liall.     ibiii: 

In  England  there  has  been  nolegiflative 
regulation  ;  and  the  courts  of  ju (lice 
had  not  till  lately  adopted  any  gene-* 
ral  rule  upon  the  fubjed.  ibid. 

Id  two  or  three  inllances,  where  the  uo« 
derwriters  have  been  relieved  in 
Chancery  from  the  payment  of  the 
fums  infured  on  account  of  f raud,  the 
decree  has  direded  the  pren>ium  to 
be  returned.  ibtd. 

The  queflion  came  on  to  be  confidered 
in  the  King's  Bench ;  but  the  trial 
being  had  under  a  decree  of  the  court 
of  Cnancery,  and  the  infurer  having 
there  made  an  offer  of  returning  the 
z  z  4  premiamt 
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premioiDy  Ae  court  of  King's  Bench 
confidcred  this  oiFer  in  the  fame  light 
M  if  be  had  paid  the  money  into 
coart,  and  therefore  (he  qu^lHon  re- 
mained undecided.  Pa^t  285 

Sot  in  a  cafe  where  the  fraud  was' of  a 
very  grofs  and  heinous  nature^  Lord 
Man^iU  told  the  jury,  that  the  pre. 
niom  ihoold  not  be  reilored  to  the 
infurcd.  a  86 

|n  all  cafes  of  a8ual  fraad  on  the  part 
of  the  infurcd  or  his  agent,  the  pre* 
mium  is  not  tp  be  returned.         iktJ, 

|t  is  clear  that  if  the  underwriter  has 
been  goilty  of  fraud,  an  iOSonliei 
againft  him  at"  the  fuit  of  the  infured, 
torecorer  the  premium.  ibid. 

3y  feveral  foreign  ordinances,  the  pu- 
niihment  qf  fraud,  in  matters  of  in- 
iuranccy  is  exceedingly  fevere ;  fome- 
times  amounting  even  to  death,  ihid. 

^o  puQiihment,  except  that  of  annul- 
ling  the  contrad*  has  as  yet  been  de- 
clared by  the  law  of  England.      287 

^ttt  if  any  captain>  Sec,  wUfully  defVroy 
the  (hip  to  which  be  belongs,  to  the 
prejudice  of  tlie  owner  of  the  fhip,  or 
of  the  goods  loaded  thereon,  or  of 
the  underwriters>  he  ihkil  fuffer  death 
as  a  felon.  i6id. 

Fraud  vitiates  policies  on  lives,  as  well 
as  thofe  on  marine  infurances.      582 

Jr  has  the  fame  effed  on  policies  iofu- 


no(  againft  fire. 

Freight. 


603 


tachea  whtle  the  fiitp  Is  deliTermg 
her  outward  cargo^  where  the  voyage 
out  and  home  is  under  the  lame 
charter-party.  Pagi^^ 

In  thefe  cafes  the  criterioo  is,  whether 
the  voyage  in  which  the  (hip  is  lofl  be 
a  part  of  the  voyage  iofured. 

48^  49,  604 

Where  Ihip  and  freight  are  iohued  by 
two  feparate  iets  ofufiderwriters,  and 
by  reafon  of  an  embargo  in  a  foreign 
port,there  is  an  abandoomeot  to  both, 
whether  the  onderwrifers  on  Jiup  are 
entitled  to  frtigbt  earned  in  coo^' 
quence  of  the  embargo  bein^  taken 
off?  Tromf.  %%j  to/.  236 

The  nnderwriler  upon  the  gc^s  is  not 
liable  for  freight  paid  to  the  owner 
of  the  (hip.  70 

Freight  mull  contribute,  to  a  genera! 
average.  176,  177 

Fmmiture  of  Ship* 
What  is  included  under  that.         73>  77 

Gaming  Polities,    See  title  UFagtr  Pelt* 

eits* 

General  Average,  See  Afforage^ 

Globe  Infnramte  Company. 
Eftabli(hed  by  39  G.  3.   c.  83.  p.  537, 

How  it  ihall  plead. 


572.. 

537 


Gold. 
Whether  infurable  as  goods. 
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The  freight  or  hireof  ihtps»  is  a  fubj^d 
ofinfurance.  ^        11 

|n  an  Infurance  upon  freight^  the  infured, 
if  the  (hip  be  prevented  by  accident  |  Goodr. 

firora  fsiling,cannot  recover  the  value  *        j   »  -    ,        ,    . 
of  the  freight,  which  he  wonid  haw  G««*  'a«"~  <>«  ^^^  arc  not  included 
hegnm  /#  earm  if  thefoip  had  failed,  46  f     »"<*«''  *  general  infurance  on  goods.  25 

But  if  the  policy  be  a  valued  policy,  and  f 
part  of  ihp  cargfw  be  ao  board  wbco  . 
facb  •cci4ei>thapp«.t.th<frert  being lQQ,^E  «cro«rt  of  iheir  Comm«ce- 
ready  »  be  rtiipped,  the  infuced  "••Y  ,  O  they  are  f»ppofcd  to  have  been  .»^ 
recwer  to  the  whole  amoaot.       ,i,d      acqoainied  with  infaraoce.  In  trod,  ni 

$0  m  an  »/<•»  policy  if  the  infored  be  ~"uv«.  ra 

under  »  ciurier.partv  tor  a  fpecific  ;  tt    r     •    r 

freight.  47  I^^nfeaUc  League. 

I9  4  policjp  9»  lM»«ncw»r<l  freight  at-     \  N  3CC0iini  of  iia  opgia  and  dcdinr. 
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TlufianS  of  a  Ship. 

The  Ku(band  of  a  ihip  has  no  right  to 
iofare  for  any  part  owner,  without 
his  par'kicnlar  dire£lion ;  nor  for  all 
the  owners  in  general,  wilboat  their 
jomt  direaion.  Ph*  *o 

Jitti/om  or  Jutfon.     See  Jvtrage. 

Jewtlsi 

Whether  infurable  as  goods.  25 

Contribute  to  a  genera)  average.      17s 


lUigal  Vttyagts. 

WHENEVER  an  infuranceis  made 
00  a  yoyage  exprefsly  prohibited 
•  by  .the   coromon,   ftatate>  or  mari- 
time law  of  this  country,  the  policy 
is  void.  Jo; 

It  is  immaterial  whether  the  anderwricer 
did  or  did  not  know  that  the  voyage 
was  illegal ;  for  the  court  cannot  fub- 
ftantiate  a  contra^  in  dired  contra- 
didlion  to  law.  3 '  > 

If  a  (hip,  thongh  neutral^  be  infured  on 
a  v6yage  prohibited  by  an  embargo, 
fuch  an  infurance  i»  void.  ^  ibid. 

An  infurance  upon  a  fmaggling  voyage 
prohibited  by  the   revenue  lawcs  of 
this  country  would  be  void.    Jliter, 
if  merely  againft  the  revenue  laws 
of  a  foreign  ftate,  with  the  knowledge 
of  the  underwriter.    ^  263,  3 1  jTi  314 
No  country  pays  attention  to  the  reve- 
nue laws  of  another.  ibid* 
The  queftion,    how  far  trading  with 
'    an  enemy,  in  time  of  a6kuat  war,  is 
legal,  coniidered  and  difcufled  from 
page                                  31410320 
The  king  may  licence  a  trading  wiih 
the  enemy  generally,  or  grant  a  qua- 
lified licence.                           .     3 '7 
The  conditions  pn  which  a  qualified  ii- 
,  cence  is  granted  mult  be  itrittiy  com- 
plied with.  ibid* 
But  courts  of  Juflicc  will  permit  every 
thing   to  be  done,  though  not  ex- 
prclff  d,  which  is  peccffary  to  efFedlu- 
ate  the  intention  of  his  Majeity  in 
granting  the  liceuce.  i^/V. 
TTlje  qucflwa  hpw  fac  infurances  uf on 


the  goods  of  an  enemy  are  expedient, 
confidercd,  from  page     320  to  326. 

Whether  they  are  expedient  or  not,  fuch 
infurances  are  contrary  to  law.    320 

A  policy  on  a  foreign  (hip  muft  be  uo- 
derftood  as  virtually  containing  an 
exception  of  all  captures  made  by 
the  authority  of  the  Britifo  govern- 
ment. .  .    320 

A  policy  on  a  foreign  (hip  containing  aa 
infurance  againll  Britijh  capturt,  eo 
nomine,  illegal  and  void  upon  the 
face  of  it.  '^''^; 

Infurance  on  goods,  the  property  of 
Frenchmen,  (hipped  in  France  in  time 
of  peace,  but  exported  after  the 
commencement  of  hodilities,  cannot 
be  ioforccd  againft  the  underwritera 
upon  the  rcftoration  of  peace.  327 
Although  a  neutral  be  refsdent  in  a 
place  occupied  by  the  enemy,  an  in- 
furance on  goods,  his  property,  to 
a  neutral  or  friendly  port,  is  valid. 

3*7»3«^ 
No  infurance  can  be  made  upon  a  voy- 
age to  a  bcfieged  fort  or  garrifon, 
wth  a  view  of  carrying  a(filhnce  to 
them  ;  or  upon  ammunition,  warlike 
ftorcs,  or  provifioos.  328 


Infurance^ 

[nfurance  is  a  contraf^,  by  which  the 
infurer  undertakes,  in  confideratioD 
of  a  premium,  equivalent  to  the  ha-  . 
zard  run,  to  indemnify  ihe  infu/ed 
againll  certain  perils  and  la(res»  or 
againll  a  particular  event,  introd.  ii. 
The  utility  of  this  contrad. 

Introd.  thid. 
The  origin  of  it  traced.  Introd.  iii 

The  queflion,  whether  it  was  known 
to  the  aocieotSf  confidercd. 

Introd.  ihid^ 
Infurances  fuppofed  to  have  arifen  in 
Italy.  Introd.  xxii. 

The  Italians  brought  ihcm  into  the 
various  Hdtes  of  Europe,  and  into  Eng^ 
land*  Introd.  xxiii,  xxxvii 

Infurances  are  merely  iimplecontradls.  i 
What  kinds  of  property  are  the  obje6t 
.     of  infurance.  ^  11 

Bottomry  and  refpondentia  are  a  fpecies 
of  p/operty  which  may  be  infnred. 

z  But 
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Bat  it  mnft  be  fpectfied  in  the  policy  to 
be  fuch  an  intereft^  ocherwiie  the  po- 
Key  iff  void.  Page  iz 

XJnlefs  che  ofage  of  the  trade  ukcs  i. 

-    out  of  the  general  rule,  14 

Bttt  where  the  infu ranee  is  opon  goo-.' 
generally,  the  lien  which  a  fadtor  h-:- 
upon    the   goods  of    bis    principal 
when  a  balnoce   is  due,  is  fnch  a 
intereft  at  will  entitle  him  to  recove-  | 
«pon  fuch  a  policy.  1 

lofarancea  on  the  wages  of  feamen  are 
prohibited.  1 4 

Thefe  prohibitions  do  not  extend  to  the 
mafters  of  (hips.  ibiJ. 

A  governor  may  infare  the  fort  again  It 
the  attack  of  ah  enemy,  for  his  owi: 
benefit.  1  ^ 

lafnrances  on  enemy's  property    con- 
trary to  law.  16,  1 7»  24c 

In  an  infarance  m goods  generally,  goods 
ialhed  on  deck,  the  capt^i  I's  cloaf^ 
and  ihip's  provificns  are  not  included, 
uolefs  fpfcifically  named.  25 

Infarance  from  J.  to  — —  is  vo^d  jd. 

Infurances  for  tinie  are  very  frequent, 
as  on  a  ihip  for  twelve  months.       79 

Infurances  upon  a  voyage  prohibited  by 
the  common,  flatute,  or  maritime  law 
of  the  country,  are  void.  307 

See  title  Illegal  Feyagu. 

Infurances  on  a  voyage  to  a  beiieged 
fort  or  garrifon,    wich  a  view  of  car- 
rying aflidince  to  them,  or  upon  am- 
munition,  warlike   /lores,  or   provi 
iion,  are  prohibited.  328 

AH  infurances  on  flaves  are  now  pro- 
hibited.  32.  note^ 

Injur ancii  upon  frohihited  goods • 
See  title  Prohibited  Goods. 

Jnfurancesn;oidhyJlat,  19  Geo.  2.  c.  37. 
See  Wager  Policies. 

Infuranets  on  Li*ues,     See  title  Li'ves, 
infurances  agtdnfi  Fire.     See  title  Fire. 

Infurers. 

What  perfons  may  be  infurers.  5 

Every  individual   may  be  an  infurer  or 

underwriter.  i  \ 

But  no  fociety  or  partner  (hip  can  un- 

derwritei  except  the  Royal  Exchaf^ge 


Aflurance  Company,  and* the  Londem 
Afiurance  Company.  Page  11 

NVhat  /ball  be  confidered  at  a  partner* 
fliip  within  the  ilataie  of  6  Geo.  i. 
c.  i8.  S,9 

Infurers  are  liable  for  }ofies»  w^kich  hap- 
pen in  the  Oiip*&  boats,  when  landing 
the  goods  infured.  27 

Aiittr^  if  in  the  boat  of  the  ov^ncr  of 
the  goods.  i^id* 

^.  >Are  the  infurers  liable  for  thefts 
committed  by  the  people  on  board 
the  ihip  ?  30 

Infured. 

The  name  of  the  infured  xnuft  be  in- 
ferted  in  the  pohcy  ;  or  the  name  of 
the  agent  who  etfedls  it  as  agents 

18,  19,  ao 

This  matter  is  now  regulated  ana  con- 
fiderably  altered -by  a8  Geo.  5.  c.  56. 

»9,  20 

^  Whether  an  a6l:on  lies  agaiolt  the 
infured  for  premiums  at  the  luit  of 
the  underwriter?  3^,  6c8 

The  broker,  who  eifedls  the  policy .  mav 
maintain  fuch  an  adion  for  premiuois 
paid  on  his  account.  33»  34 

Intension. 

The  intention  of  the  parties,  and  not 
the  literal  meaning  of  the  word»,  is 
to  be  attended  to  in  the  coniiroc- 
tion  of  policies.  ^o 

Inttrefi  or  no  Intereft.     See  title  Wager 

Policies. 

Intereft  {In/nrahle). 

A  fpecial  intereft  in  goods  may  1>e  ir« 
fured,  fuch  as  the  lien  of  a  fador    13 

Money  expended  for  the  ufe  of  the  (hip- 
by  the  captain  is  infurable,  as  good% 
fpecie,  and  effe^ls,  efpecially  if  an 
ufage  has  prevailed.  14 

Wages  of  feameUf  and  commodities  in 
lieu  of  wages,  not  iufarable  ;  but  the 
goods  of  the  captain,  or  his  (hare- in 
the  (hip,  may.  ihiJm 

Infu  ranee  on  com  mi  (Eon  and  privileges 
of  captain  in  African  trade*  legal.  15 

The  governor  of  a  fadory  abroad  has 
an  infurable  intereft  in  the  fafety  of 
the  place,  ibid. 

The 
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The  owner  of  a  (hip  having  entered 
into  &  charter-p  rtv  to   go  from  the 
Thames   to  ^tnerifi,   and    there   10 
load  a  cargo  of  wine?   at  a  fpecific 
freight*  has  a  good  infu^able  intereil 
in  fuch  freight ;  and  if  the  policy  b' 
^  underwritten  at  and  from  London  t>> 
Tentrtffe^  and  from  thence  to  the  Wejt 
Indiis,  he  may   recover,  if  the  (hi[ 
be  loft  in  her  way  to  Tenertfe,  Pag^Al 
The  profits  expected  toarift  on  a  cargo 
of  molalTes,  belonging  to  the  plaintiff, 
who  had  a  contra^  with  eovernmt^nt 
to  fappiy   the  army  with  f pruce  beer, 
are  a  good  infurable  intereft         354 
^    Whether    plaintiff's    commiJJu>ns  as 
confignee  of  a  cargo  are  an  infurabit^ 
intereil?  .  3S5 

Ofiicers  and   crew   of  a  (hip*  upon  a 
•    joint  capture  by  army  and  navy,  have 
an   tnfurable  intereft  in  the  capture, 
beforcf  conderrnation.  358 

So  of  captors^f  fliips  in  the  voyage 
home  for  the  purpofe  of  bringing 
them  to  adjudication  in  the  court  of 
Admiralty.  ,.  359 

So  the  Duicb  commifTioners  have  an 
infuirable  intereft  in  the  (hips  feized 
at  fea  to  be  brought  into  the  ports  o^ 
this  kingdom.  ^  360 

[This   caie    was  affirmed  in   the  Ex- 
chequer chamber.]  361 
fi,  creditor  of  a  houle  abroad  has  an  in- 
furable intereft  on  goods  configned  to 
a  third  perfon  fortne  purpofe  of  pay- 
ing his  debt,  though  the  creditor  had 
not  ordered  the  goods  to  be  fent.  362 
Various  perfons  m<»y  infure  various  in- 
terefts  on  the  fame  thing,  and  each 
to  the  whole  value.  37s 
Two  partners  pcrchafed  a  (hip  under  a 
regular  bill   of  fale,  conformable  to 
Lord  Haijckejhury^i  aft,    (26  Geo.  3. 
c.  60.)  and  they  afterwards  took  in 
two  other  partners^  who  paid  their 
refpefkive  (hares  in  the  (hip, but  there 
■    was   no  transfer  to  thf  m   under  the 
flatute,  and  it  wat  held  that  the /our 
partners   had  not  am  injuraUe  intereft 
in  the  freight.                     547,  (note) 
A  merchant  abroad,  interefted  in  goods, 
mortgiiged  them  to  his  creditor  here 
for  payment  o^  money  at  a  certain 
(Jay,  the  mortgagor  has  an  infurable 


intereft,  though  the  mortgage  be* 
come  abfulute  before  the  order  for- 
infurance  arrives.  P^Z^S^ 

The  indorfer  of  a  bill  of  lading  has  ftill 
an   infurable   intereft,  if    it   appear  ' 
that  theeflFed  of  the  indorfement  was 
only  intended  to  bind  the  net  pro* 
ceeds,  in  cafe  the  goods  arrived. 

547,  note  [a) 

A  perion  holding  a  note  given  for  mo* 
ney  won  at  play,  has  not  an  infur- 
able intereft  in  the  life  of  the  maker 
of  the  note.  574 

But  a  creditor 'has  fuch  an  intereit  in 
the  life  of  his  debtor,  that  he  majr 
infure.        ,  575 

Executor  of  a  creditor  may  maintaia 
an  a6lion  on  a  policy  made  by  him- 
felf.  ihid. 

Lading  (Bill  of) 

A  BILL  of  lading  is  an  acknowredg- 
ment  under  the  hand  of  the  cap. 
tain,  that  .he  has   received  certain 
goods,  which  he  ondeHakes  to  de^ 
li.er  to  the  perfon  named  in  the  bill 
ot  lading  ;  it  is  aftignable  in  its  na- 
ture, and  by  indorfement  the  property 
vefts  in  the  afli^nee.       ^47,  note  (a) 
Where  feveral  bills  of  lading  of  differ- 
ent imports  have  been  (igned,  no  re« 
ference  is  to  be  had  to  the  time  whea 
I      they  were  firft  (igned  by  the  captains 
but  the  perfon  who  firft  gets  one  of 
them  by  a  legal  title  from  the- owner 
or  (hipper,  has  a  right  to  the  con- 
(ignment.  ibid. 

Where  bills  of  lading  on  the  face  of 
them  are  apparently  different,  and 
yet  conftrudively  the  fame*  and  the 
captain  has  aded  bona  Jide,  a  de- 
livery according  to  fuch  legal  title 
will  difcharge   him  from  them  all. 

ibid* 
But  if  the  intention  of  the  parties  ap- 
pears to  have  been  to  bind  the  net 
proceeds  only,  in  cafe  of  the  arrival 
of  the  goods,  an  infurance  made  on 
account  of  the  indorfer  is  good,  ibid* 


Lien, 

The  broker  has  a  lien  upon  the  policiet 
ia  his  hands  for  his  genera]  balance. 

543.  note  {b) 
Lighten, 
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Ligbtirs. 

Loff  of  goods  in  ihip's  lighcerf  falff 
upon  the  anderivriters:  aliter^  if  in 
the  owner**  lighters.  Pn^e  2f 

Li*va  (injuraneei  upon), 

INSURANCE  apoo  life  is  a  contraa 
by  which  the  anderwriter,  for  a  cer- 
tain fum^i  proportioned  to  the  age, 
healthy  and  prcfeffion  of  the  perlon, 
wbofe  life  it  the  objeA  of  the  infar- 
ancc»  engages  that  that  perfon  (ball 
not  die  within  the  time  limited  in  the 
policy  ;  or  if  he  do,  that  he  will  pay 
a  faro  of  money  to  him,  in  whofe  fa- 
vour the  policy  was  granted.        571 
The  advantages  refulting  from  this  ipe- 
cies  of  contract  Hated.  ibid. 

It  is  impoffib^eto  afcertain  its  antiqoity. 

573 
No  infurance  ihall  be  made  on  the  life 

or  lives  of  any  perfon  or   pe rfoos  ; 

wherein  the  per  Ton »  for  whofe  ufe  the 

policy  is  made,  Jhall  ba^/e  no  inttnfi, 

or  by  ^way   of  gaming  or  <wagcrin^  : 

but  fuch  mfurance  fhall  be  null  and 

voidb  ibid. 

The  holder  of  t  note  for  money  won  at 
play  has  ,DOt  an  infurable  interefl  in 
the  life  of  the  maker  of  the  note.  574 

But  a  bondfidt  creditor  has  an  infurable 
intereft  in  the  life  of  his  debtor.    57; 

Bet  if  after  the  death  of  the  debtor  his 
executors  pay  the  debt,  the  creditor 
cannot  afterwards  recover  upon  the 
policy^  although  the  debtor  died  in. 
folventy  and  the  executors  were  fur- 
oilhed  with  the  means  of  payme*ni 
from  another  quarter  than  the  eilate  of 
their  teftator.  ^;6 

Declarations  of  the  perfon  whofe  life  was 
infored  as  to  his  date  of  health  when 
the  infurance  was  eifeded,  going  to 
fliare  a  fraud  committed  on  the  in- 
furer,  are  recoverable  in  evidence  in 
an  adion  on  th';  policy.  578 

In  a  life  infurance,  the  infurfr  under. 
tal^es  to  anfv^ei  for  all  thofe  acci- 
df  nts,  to  which  the  life  of  man  is  ex- 
p:ifed,  except  fuicide>  or  the  hands 
of  juftice.  ibtd^ 

The  death  mnft  happeit  within  (he  time 
limited  in  the  policy ;  otherwife  the 
infurers  are  dii charged*  ibU*  * 


If  a  man  receive  a  mortal  wound  oar* 
ing  the  exi Hence  of  the  policy,  bat 
does  not  in  fad  die  till  after,  the  !•• 
furers  are  not  Jiable.  Page  ^j$ 

Bat  if  a  man  whofe  Jife  is  infured,  goes 
to  fea,  find  the  (hip  in  which  he  failed 
is  never  heard  of  afterwards,  the  quef- 
tion  whether  he  did  or  did  not  die 
within  the  term  infurcd,  is  a  fad  for 
the  jory  to  afcertain  from  the  dr- 
cumltar.ces.  ^jg 

This  fort  of  policy  being  on  the  life  or 
death  of  man,  does  not  adnatt  of  the 
diiltodion  between  total  and  partial 
loffes  ibid. 

In  a  life  infurance  it  has  been  held,  that 
if  the  infurer  become  bankrnpr  before 
the  lofs  happens,  the  perfon  interefted 
might  prove  the  debt  under  the  com. 
miifion,  as  if  the  lofs  had  happened 
before  it  iflued.  ^^q 

/{  policy  was  made  for  one  year  from 
the  day  of  the  date  theieof ;  the  po* 
licy  was  dated  3d  Sifif.  ^697.  The 
perfon  died  on  the  3d  Sept.  iSgBg 
about  one  o*c1ock  in  the  morniojr  • 
and  the  infurer  was  held  liable.      ;£r 

It  is  now  ufual  to  infer t  in  the  policy 
*<  Ue  firll  and  lafldays  incloded.*' 

Fraud  equally  vitiates  policies  on  lives, 
as  in  the  cafe  of  marine  infurances. 

iS.'d, 
Where  there  is  a  warranty  that  the  per- 
fon is  in  good  health,  it  is  fafficienc 
that  he  be  in  a  reafonable  good  (fare 
of  health,  for  it  never  can  mean  that 
he  is  free  from  the  feeds  of  difbrder. 

If  the  perfon  whofe  life  was  infur^d,  la- 
boured under  a  particular  infirin*ty  ; 
if  it  be  proved  by  medical  men,  that 
in.  their  judgment  it  did  not  at  all 
contribute  to  his  death,  the  warranty 
of  health  has  been  fully  complied 
with,    and   the    infurer   is   liable. 

If  the  perfon,  whofe  life  was  infurrd* 
Ihould  commit  fuicide^  or  be  put  to 
death  by  the  hands  of  juttice*  the 
U'xt  day  after  the  rifk  con»menced, 
there  would  be  no  retura  of  premium. 
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London, 

What  (hall  be  deemed 
London* 


the    port  of 
44^  44* 


London  AJfurance  Company, 

£  reded  by  royal  charter,  aathorized 
by  dat.  6  Gto,  i.  ch.  18.  6,  ;>  8 

This,  and  the  Royal  Exchange  Affu- 
ranee  Company,  are  the  only  focieties 
which  may  infure.  7 

The  privileges  of  the  South  Sea  and  Eaft 
India  Companies  preferved.  io 

This  company  has  a  common  feal.        6 

It  rejefts  the  words  '<  or  the  Jbip  be 
^^Jirandedi*  in  the  memorandum  at 
the  foot  of  the  policy.  24 

This  company,  when  fued  to  an  action 
of  debt,  may  plead  generally,  that 
they  owe  nothings  and  give  the  fpecial 
matter  in  evidence.  535,  536 

So  when  fued  in  covenant,  they  may 
ptead  generally,  "  that  they  ha'ue  not 

**  broken  the  covenant,^*  tbid. 

The  company  obtained  his  majefty's 
charter  to  enable  them  to  make  infu- 
raivces  opon  lives.  yfi 

Lofu 

The  lofs  moft  be  a  direB  and  immediate 
eon/equince  of  the  peril  infured,  and 
net  a  remote  one,  in  order  to  entitle 
the  injured  to  recover.  77 

It  is  not  a  lofs  within  the  policy,  that 
the  port  of  deflination  has  been  (hut 
by  order  of  the  enemy  againft  the 
ihips  of  the  nation  to  which  the  (hip 
infured  belongs.  213,  240 

Lo/s  by  Periis  of  the  Sea,  vide  Perils  of 

the  Sea. 

Lofs  by  Capture,  vide  Capture, 

Lefs  by  Detention,  vide  Detention, 

Lofs  by  Barratry^  vide  Barratry, 

Of  4m  A^verage  or  Partial  Lofsf  vide 
'   Partial  Loffes, 


Loft  or  not  Loft, 

Fhefe  words  peculiar  to  Englijb  policies* 

Page  3» 

Mah 
Is  included  under  the  word  corn  in  the 
memorandum,  .  149 


Market. 

'"r^HE  rife  or  fall  of  the  market  is  a 

X    charge  which  never  falls  upon  the 

infurer.  13a,  139,  144 

Mafter  of  Ships, 

The  name  of  th^ma/ier  mud  be  inferred  ' 
in  the  policy.  20 

Neither  the  mailer's  cloaths,  nor  goods 
lafhed  on  deck,  are  included  under  a 
general  itifurance  0/r^«^x.  25 

Whatever  is  done  by  the  mailer  of  the 
(hip  in  the  ufualcourfe  of  the  voyage, 
neceif.iily  et  exjufta  caufa,  though  a 
lofs  happen  ihereon,  the  underwriter 
(hall  be  anfwerable.  ^o 

A  miftake  of  the  mailer  cannot  be  called 
a  peril  of  thejea,  ^3 

Of  barratry  of  the  ma(ler»  fee  Bar-o 
ratry. 

The  wearing  apparel  of  the  mafter  is 
excepted  from  the  allowance  of  faU 
vage.  1 88 

Memorandum, 

The  memorandum  at  the  foot  of  the 
policy  exempts  the  underwriters  from 
partial  loiTes  not  amounting  to  3  pir 
cent,  unlefs  it  arife  from  a  general 
average.  24,  1^5 

It  alfo  provides,  that  the  underwriters 
will  not  anfwer  for  any  partial  lofs  on 
corn,  fi(h,  fait,  fruit,  floor  or  (ttd^ 
unlefs  occafioned  by  a  general  average 
or  the  ilranding  of  the  (hip ;  nor  are 
they  liable  for  any  partial  lofs  on  fa« 
gar,  tobacco,  hemp,  lax,  hides^  and 
iJcins^   under  5  per  c^t,  24 

If  three  chefts  0/  goods  oat  of  101  be 
j  wholly 
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wholly  rpoiledy  will  the  underwriter 
be  liable  ?  Page  1 36 

Cortt  is  a  general  expreffion,  and  ha^ 
been  held  to  include  ^eiu  and  leans 
and  malf.  i^g 

The  word  Sa)'.  has  been  held  not  to  in- 
clude Salt-petre.  iM, 

It  has  been  held  that  the  underwriters 
are  not  aafwerable,  within  that  pare 
of  the  memorandum  which  exempts 
them  from  all  partial  lofles  to  corn, 
£ib,  fait,  fruit,  or  feed,  as  long  as  the 
commodity  fpeciHcally  remains,  al 
though  wholly  unfit  tor  ufe.        /^V. 

This  was  held  with  regard  to  a  cargo  of 
^vJ^ar,  partially  damaged  by  a  ftorm. 

A  cargo  of  fi(h  arrived,  but  was  (link. 
xog»  and  wholly  unfit  for  ufe,  the  in- 
furer  was  held  not  10  be  liable.     151 

So  of  a  cargo  of  fruit.  155 

A  cargo  of  feas  arrived  at  the  port  of 
delHnation ;   but  they  were  fo  much 
damaged,  that  the  produce  was  three- 
fourths  lefs  than  the  freight ;  the  in 
furer  was  held  to  be  difcharged.  160 

The  efFed  of  the  memorandum  dif 
culTed.  Ij6 

Mi/demeanor, 

Any  perfon,  except  thofe  mentioned  in 
the  ftat.  12  Anne,  ftat.  2.  ch.  18.  en 
tering  a  (hip  in  diftrefs,  without  leave 
of  the  fuperior  officer,  or  of  the  offi 
cer  of  the  cudoms,  or  moleding  or 
hindering  them  in  the  prefervation  of 
the  (hip,  or  defacing  the  marks  of  the 
goods  on  board*  (hall  make  double 
iatisfaflion,  or  be  fent  to  ihe  houfe  of 
correction  for  12  months.  1S3 

If  goods  ftclen  from  fuch  (hip  (hall  be 

found  on  any  perfon,   they  (hall  be 

.  delivered  to  the  true  owner,  or   fuch 

perfon  (hall  pay  treble  the  value,  ibid. 

Miffing  Ship. 

A  (hip  that  has  been  mi(ring  for  con- 
fiderable  time,  (hall  be  confidered  as 
having  foundered  at  fea.  8; 

In  pradice,  this  time  has  been  generally 
fixed  to  fix  months  after  the  (hip's 
departurt  for  any  part  of  Eitrofe,  or 


,    twelvemonths,   if  fo^  a  greater  £C* 
tance.  f^i  S6 

MiJIake. 

^  Whether  infurera  liable  for  thofe  of 
the  captain  ?  S} 

Mi/repre/eniationt  vide  dtle  f  rW,  4c 


Money* 

V^hether  infurable  as  goods. 
Contributes  to  general  average. 


«77 


Mooring* 

What  (hall  be  deemed  mooring  la  gfxA 
fafety.  4S 


Name* 

THE  name  of  the  infured  moS  be 
ioferted  in  the  policy  ;  or  the  uaBic 
of  the  agent  atteaiog  it,  osegtMt. 

18,19.20 
It  is  now  fufiicienc  to  infert  the  uameof 
the  perfon  adlually  interefted,  or  that 
of  the  confignor  or  coofigneeofthc 
goods,  or  the  names  of  thgfc  who  re- 
ceive the  orders  to  infurc,  or  who 
(hall  give  the  orders  to  effed  the  ia- 
furance.  I9»  ^ 

The  name  of  the  (hip  and  mafter  noft 
be  inferted  in  the  policy.  20 

But  the  infurance  is  not  vitiated  if  ^^ 
name  of  the  (hip  be  miftaken.      ^i 
The  (hip  may  be  changed  in  ih*  voyage 
if  ncceflity  require  it.  *3 

Na'vigatiom. 

[nfnrances  which  tend   to  a  breich  of 
the  navigation  ads  arc  void.   535  ^ 

J39 

Negligence. 

Aftion  lies  againft  an  agent  who  o«g- 
leas  to  infurc.    See  tides  J^if'  ^ 
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Neutrality^ 

A  neutral  (hip  is  not  obliged  to  flop  to 
be  {earched ;  the  fearcber  does  it  at 
his  peril,  it  ii  a  cafe  of  improper  de- 
tenlion,  for  the  cods  of  which  the 
infurer  is  liable.  Page  104,  498 

This  point  is  now  decided  otherwiie, 
and  a  (hip  muft  Hop  to  be  fearched. 

500,  501 

It  is  not  a  breach  df  neatrality  for  a 
neutral  {hip  to  carry  enemy's  proper- 
ty from  her  own  to  the  enemy's  coun- 
try,  though  (he  be  thereby  liable  to 
be  detained  and  carried  into  a  Britijh 
port  for  the  purpofe  of  fearch.     328 

If  a  man  warrant  the  property  to  be 
neutral,  and  it  is  not»  the  policy  i& 
void  ab  initio,  460 

In  an  infurance  upon  goods,  the  in- 
fured  warranted  the  (hip  and  goods  to 
be  neutral,  it  was  exprefsly  found  by 
the  jury  that  they  were  not  neutral. 
The  court,  therefore,  though  the  lofs 
happened  by  florm,  and  not  by  cap- 
ture, declared  that  the  contradl  was 
void.  '  ibid. 

If  the  (hip  and  property  are  tieutral 
when  the  rifle  commences,  this  is  a 
fufHcient  compliance  with  a  warranty 
of  neatrality.  460,  462 

The  infurer  takes  upon  himfelf  the  rifk 
of  war  and  peace.  46 1 

If  the  property  be  neutral  at  the  time 
of  failing,  and  a  war  break  out  the 
next  day,  the  infurer  is  liable.     462 

For  the  effe£l  of  the  fentence  of  a  fo- 
reign court  of  Admiralty  upon  the 
quellion  of  neutrality*  fee  Admi- 
ralty. 

Notice, 
Of  abandonment  when  to  be  given.  239 


A 


Okron  {Lawns  of), 

N  account  of  them.      Introd.  xxvi 
They  do  not  treat  of  infurances. 

Inirod.  xxviii 


Open  Policy, 

In  an  open  policy »  the  value  of  the  pro« 
perty  is  not  mentioned ;  but  muft  be 
proved  at  trial.  Page  !»  137 

Opinion,  fee  Evidence* 

O'wner. 

A  (hip's  hu(band  has  no  right  to  inliire. 
for  the  reft  of  the  owners^  without 
their  diredion.  20 


Partial  Loffis, 

AVERAGE  lofsy  in  policies  of  in. 
furance,  means  a  particular  par- 
tial lofs.  133 

It  is  lefs  ambiguous  to  call  it  A  partial 
than  an  average  lofi.  ibid. 

Partial  lofs,  when  applied  to  the  ihip, 
means  a  damage^  which  (he  may  have 
fuftained  in  the  courfe  of  the  voyage^ 
from  fome  of  the  perils  mentioned  ia 
the  policy :  when  to  the  cargo,  ic 
means  the  damage  which  the  goods 
have  fuffered  from  illbrm,  &c.  though 
the  whole  or  the  greater  part  thereof 
may  arrive  in  port.  §^^ 

Thefe  loiTes  fall  upon  the  underwriter* 
if  they   amount  to  3/.  per  cent. 

But  if  a  lofs,  arlfing  from  a  general  ave^ 
rage,  (hould  be  under  3/.  per  cent^ 
(lit!  the  underariter  is  liable.         1^^ 

Suppofe  101  chefts  of  goods  be  (hipped* 
and  three  of  them  1^  wholly  fpoiled : 
<^  Will  the  underwriter  be  liable  ^ 

136 

How  average  fettled  where  feveral  ar. 

tides  are  infured  for  one  fum,  with  a 

diftindl  valuation  on  each*  and   the 

policy  does  not  attach  upon  all.. 

ibid. 
In  cafe  of  a  partial  lofs,  the  value  of 
the  policy  can  be  no  guide  to  afcer. 
tain  the  damage,  but  it  becomes  the 
fubjciSt  of  proof  as  in  cafe  of  an  open 
policy.  13^ 

When  goods  are  partially  damaged  ilie 
undtfrwriter  mull  pay  the  owner  fuch 

pre- 
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proportion  of  the  prime  cofl  or  valae 
in  (be  policy,  as  correfpbnds  with  the 
proportion  or  dimiouiion  in  value  oc- 
cafloncd  by  the  damage.  Page  157 
The  proportion  is  afcertained  in  this 
way  ;  where  an  entire  thing,  as  one 
hogihead  of  fogar,  happens  to  be 
fpoiied»  if  you  can  fix  whether  it  be 
m  third  or  fourth  worfe>  then  the 
damage  is  afcertained.  138,142 

This  can  only  be  done  at  the  port  of 
delivery  where  the  whole  damage  is 
known  and  the  voyage  is  completed. 

138 

Whether  the  price  of  the  commodity 
be  high  or  low,  it  equally  afcertains 
the  proportion  of  damage.  This 
proportion  the  underwriter  mufl  pay, 
not  of  the  value  for  which  :t  fold,  or 
the  market  price  of  the  commodity ; 
but  of  the  value  ftated  b  the  policy. 

When  it  it  an  open  policy*  the  invoice 
of  the  original  co(l>  with  the  addi- 
tion  of  all  charges,  and  the  premium 
of  infurance*  (hall  be  the  ground  of 
the  computation.  i^iV, 

But  whether  the  goods  arrive  at  a 
good  or  bad  market*  it  is  immaterial 
ta  the  infurer.  i^/V/. 

The  true  way  of  edimating  the  lofs  is 
to  take  the  value  of  the  commodity 
at  the  fair  invoice  price.  li/V. 

Thefe  rules  can  only  apply  to  cafes 
where  there  is  a  fpecific  defcription 
of  goods.  ^  146 

Where  the  property  is  of  various  kinds, 
an  account  mud  be  taken  of  the  va- 
ke  of  the  wheie,  and  a  proportion 
of  that  as  the  amount  of  the  goods 
loft.  «^/^. 

In  adjufting  a  partial  lofs  on  gOods  arif- 
iog  from  fea  damage,  the  calculation 
is  to  be  made  on  the  difference  be- 
tween the  refpediive  grofs  frocaJs  of 
the  fame  goods  when  found  and 
when  damaged,  and  not  on  the  ml 
'  proctiiis,  ihid. 

In  cafe  of  total  (ofs  the  valuation  in  the 
policy  is  adhered  to,  unlefs  there  be 
fomeprpofof  fraud.  147,  148 

This  rale  abided  by  in  infurance  on  fhip 
where  value  greatly  diminifhed  at 


time  of  lofs,  by  confumption  of  ftom, 
&C.  Pagt  1481 

^  Whether  goods  partially  daoagtd 
may^be  opened,  except  in  the  prefcDie 
of  the  infurers  or  their  agents.     14S 

No  lofs  fliall  be  deemed  total  fo  ss  n 
charge  the  infurers  within  the  mete- 
ing  of  that  part  of  the  menKyraodQa 
which  exempts  them  from  partii 
lofles  happening  to  corn,  fi(h,  (alt, 
fruit,  flour,  and  feed»  {0  loog  is 
the  commodity  fpecifically  remsisi, 
though  perhaps  wholly  oafit  for  o(e« 

149 

This  was  held  with  refped  to  a  csrga 
of  wheat,  which  was  partially  ^i' 
maged  in  a  dorm.  <^'^- 

The  fame  with  refped  to  a  cargo  of 
fiih,  which  was  ftinking,  and  of  oo 
value  wh^n  examined.  zji 

But  when  a  cargo  of  fruit  was  fo  nod 
putri  fied  from  fea  damage  that  it  was 
obliged  to  be  thrown  overboard,  the 
underwriters  held  liable.  ijj 

A  cargo  of  pias  was  fo  much  daissg^i 
that  the  produce  was  three-foarths 
Icfs  than  the  freight  :  but  as  it  id  ft^ 
arrived  at  the  port  of  dedinatioo,  tbc 
underwriter  was  held  not  to  be  liabli. 

In  policies  upon  lives,  there  csnsoti 
from  the  nature  of  the  event,  be  a 
partial  lofs.  579 

tfut   there    may  in  infurances  agun^^ 

Of  aJjufting  a  partial  Loft.     Sec  Ai- 

jufiment, 

Partmrfiip* 

No  focicty  or  partnerfhip  can  osder- 
wriie,  except  th\5  Royal  Exchange 
and  the  London  AiTurance  Compa- 
nies. .     7 

What  ihall  be  a  partnerlhip  widiia  iw 
ilatute  6  GiQ.  i.  ch.  18.       Sf  9»  '^ 

Payment  of  Monty  inf^  Cowf> 

The  underwriters  were  empowefwi  b/ 
ftatuce  to  pay  money  into  court  o^ 
any  difpute ;  and  then  the  iw^ 
procaed  at  their  pjril.  'J* 
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People. 

People,  in  the  claofc  0^  a  policy  rcfpcft 
log  detention,  means  the  governing 
power  of  the  country.         Page  103 

Perils  of  the  Sea, 

Every  accldenr,  happening  by  the  vio* 
lence  of  wina  or  waves,  by  thunder 
^  and  lightning,  by  driving  againll 
rocks,  or  by  the  ftraiK^ding  of  the 
fhip,  may  be  confidered  as  a  peril  of 
the  Tea.  82 

For  fuch  lofTes  the   underwriter  is  an- 
fwerable.  ihid. 

A  ihip  driven  by  the  wind  on  an  ene 
my's  coaft,  and  there  captured,  hav 
ing   fuflained   no  damage  from  the 
wind,  (hall  be  faid  to  be  loft  by  ca|>- 
ture.  fSiJ 

Two  of  the  men  employed  in  mooring 
a   ihip  in  a  harbour  were  impreiTed^ 
whereby  fhe  went  aftiore  and  was  loft 
This  held  a  iofs  by  perils  of  the  Jea 

Si.n 
The  mlftake  of  the  captain  net  a  peril >of 
the  Jea.  83 

A  Iofs  of  (laves  by  death  from  failure  o' 
provifions,  occafioned  by  delay  irotsi 
ftormy  weather,  is  not  a  Iofs  by  pe 
rils  of  the  fea.  84 

Deftrudlion  of  a  (hip  by  worms  infeil- 
ing  the  rivers  of  j^fiUa^  is  not  a  pe- 
ril of  the  fea.  85 
A  (hip  which  is  never  heard  of,  after 
her  departure,  (hall  be  prefumed   to 
have  peri (hed  at  fea,                    ihid 
This  was  held  in  an  aflion  on  a  policy 
upon  the  (hip  from  North  Carolina  to 
London  \  and   the  Iofs  was  ftated  tc 
be  by  (inking  at   fea ;  the  evidence 
to  fupport  this  averment  wasi^  thai 
after  failing  from  port  (he  bad  never 
been  heard  of*  S3 
The  fame  was  held  in  a  cafe,  where 
(hip  had  been  captured  and  rarfonec 
at   fea,    but  was   never   afterward 
heard  of,  and   never  arrived  at  fie 
port  of  deftination.                      tbia 
Id  England  no  time  is   fixed,  withi. 
which  payment  of  a  Iofs  may  be  de- 
manded    from  the  underwriter}    ir> 
cafe  the  Ibtp  it  not  heard  of,         86 


A  praAice,  however,  prevails  amopg 
merchants,  that  a  (hip  (hall  be  deem- 
ed' ]o(l,  if  not  heard  of  within  (ix 
months  after  her  departure  for  any 
part  of  Ewropef  or  within  twelve, 
if  for  a  greater  diftance.       Page  86 

Petty  Amerage 

Coniifts  of  fuch  charges  as  the  roaftet 
is  obliged  to  pay,  by  coftoip,  for  the 
benefic  of  the  fliip  ard  cirgo ;  (uch 
as  pilotage,  beaconage,  &c.    .  ^  1.33 

Theic  never  laUupon  the  underwriter. 

184. 

Another  fenfe,  in  which  this  word  is 
underfttod,  is  when  we  fpeak  of  a 
fmall  duiy,  which  merchanL«,  who 
fend  gbods  in  the  (hips  of  oihet  men, 
pay  to  the  mailer,  over  and  above  the 
freight,  for  his  care  and  attention. 

ihidn 

This  is  a  charge  which  never  falls  opoa 
the  underwriter.  ihidm 

Pilot*     Vide  Sea njaorihinf/e.    . 

Piratee. 

The  underwriter,  by  exprcfs  words  in 
the  po>icy>  undertakes  to  indemnify 
againft  the  attacks  of  pirates.         83 

Plea,     See  Dictat^ation,. 


Policy. 

A  po-icy  is  the  inftroment  by  which 
the  infurance  is  effrded.  i 

Policies  are  of  two  kinds ;  lalued  and 
open  policies ;  the  difference  bet  wen 
chem.  ibid. 

They  are  only  (imple  contrafis  ;<but  of 
great  credit.   .  ibid* 

Cannot  be  altered  when  once  they  are 
finned.  ihid. 

Unlefs  there  be  fome  written  do'nipeac 
to  (hew  that  the  meaninjf  ot  the  par« 
tics  was  miftaken :  of  unleis  they  be 
altered  by  confent.  •    t,  4 

1  policy  IS  a  ipecies  of  prop^n^  f«r 
which  trover  will  lie  at  the  in'l^ce 
of  the  inured,  if  it  bt- nm-engfully 
wiUheld  from  him.  4 

3^  Th€ 
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Tbe  written  cltofes  in  t  poKcy  will 
coAtroal  the  printed  words.    P.  4*  5 

The  form  of  the  policy  new  afed  is  two 
bandred  yeirk  old.  1 7 

"Very  irregolar  and  coDAi^ed,  aod  often 
nnbtguoas.  itid. 

There  are  nine  reqaifites  of  a  policy. 

17.  18 
The  name  of  the  perfon  infared.      18 

This  is  regulated  by  ftat.   25  Geo.  3^ 

C4  44.  and  28  Gi9*  ).  c.  56. 

18,  19,  20 

Upon  the  former  aft  it  has  been  held> 

that  if  an  agent  efFeds  a  policy  for 

tbe  principal    refiding  abroad,    his 

name  mud  be  inferted  in  the  policy 

as  agent  *  19 

j^  When  tbe  principil  re  fides  abroad, 

muft  not  the  agent  live  in  Englaud? 

ibid. 

T.'ie  names  of  the  fhip  and  mailer  ;  un- 

lefs  the  in fu ranee  be   general,  "  en 

•*  anyjbiporjhips,**  to 

Whether  the  infurance  be  made  on  (hips, 

goods  or  merchandizes.  23 

As  to  the  memorandttm  at  the  foot  of 

the  policy*  fee  Mtmorandum, 

A   policy   on  gwdt  generally  does  not 

include   gowls  laflied  on  deck,  the 

capuin'a  cloatha,  or  the  ihip's  pro- 

vifiona.  25 

A  policy  mod  contain  the  name  of  tbe 

place  at  which  the  goods  are  laden, 

and  to  which  they  are  bound.         26 

A  policy  from  L.  to  ■         is  void,    ihid, 

l^hen  the  riflt  commences,  and  when 

it  ends.     On  the  goods  it  ofoally  be 

l^ns  from  the  loading,  and  continues 

till  they  are   fafely  landed :  on  the 

Aip,  frofli  her  beginning  to  load  at 

A.  and  cootinnes  till  file  arrive  at  the 

port  of  deflinatioo,    and  be    there 

moored  24  hours.  27 

The  Tarioua  peiiia  againll  which  the 

underwriter  infarcs.  3  c 

^  Whether  the  miderwriter  is  liable  | 

far  theftacommilted  by  tbe  people  on 

board  ;  andCbr  lob  arifing  from  bad 


ftowage,  &c  91 

The  policy  it  freqnemly  made  with  the 

words,  If^  tr  tm  l^%  in  it :  which 

e4d  greatly  to  the  JiAt«  32 

The  policy  nod  coBtaki  the  premium 

1^  confideratioe  fiar  the  riik.  33 


The  day,  montfat  and  year,  oo  wkU 
the  policy  was  executed,  maft  be  is* 
ferted.  fm^  is 

The  policy  mud  be  duly  flamped.  id. 

Unftamped  Jlip  not  binding  on  aod<r- 
writer,  oor  receiveable  in  evidesa. 

In  what  cafes  policy  may  be  altered. 

3^39 

Vide  Stamp. 

As  to  tbf  CinfiraSion  of  the  Pdic;,  kt 
Confirudton. 

OfPdiciet  on  EaJ  India  Vrfogu,  ice 
title  Eaft  India  ^ojagts. 

Of  P Aides  upon  gaming  or  ^agtring  Co* 
trads^  fee  title  fVager  Poliash 

FroBict. 

Account  of  the  modern  improvemesti 
in  the  pradice  and  proceediDgs  spf 
policies  of  inforance.      lotiod.xP' 

PriSMtMsa. 

The  premium  it  the  foundiiion  of  ii« 
promife  or  affiisaffit.  33 

It  is  in  the  policy  acknowledged  bf  rt« 
infurcr  to  be  received  at  tue  m^ 
underwriting.  '**' 

^  Whether  after  this  the  w^o^"^ 
maintain  an  a^ion  agaiaft  the  wfad 
bimfilfiot  the  premiums.         ^ 

In  pradice,  the  infured  genf"Jl/  » 
by  a  broker,  and  by  tbe  caflom,  « 
adion  may  be  ro'ainiaiaed  ip»« 
him,   DOtwithfbnding.  tbe  sc«^' 


ledgement  in  the  policy.  *  ""' 
The  broker  may  alfo  maintaia  so  if* 

tion-againa  the  affured  for  prea'"* 

paid  onhis  account.  ,    .  ^ 

And  the  underwriter  may  mainttw  «« 

aaion  diredly  againft  the  broker  )>^ 

premitomt.  A   I 

The  recdpt  for  the  pftmiam  C08l««" 

in  the  policy,  ii  conclofive  vi^^r^ 
between  the  affored  aad  ibe  on^ 

00o»  ™ 


wntcn 


» 
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Wbtu  thi  Prtmimm  Jball  be  ntumid,  fee 
title  Riturn  of  Premium, 

Profits. '^Ste  Intereft  {JnfurahU)* 

Prohibited  Goods, 

All  infurancei  opon  commodities ,  the 
importation  or  exportation  of  which 
18  prohibited  by  law,  are  void. 

Page  329 

This  rale  prevails,  whether  the  infurer 

did  or  did  not  know  that  the  fubjed 

of  the  inforaoce  was  t    prohibited 

,  coounodity.  ibid. 

The  parliament  of  England  has  paifed 
a  law,  infliding  a  penalty  of  500/. 
on  the  infarer,  who  (hould,  by  way 
of  info  ranee,  procure  the  importation 
of  prohibited  goods ;  and  a  like  pe- 
nalty on  the  infured.  330 

By  a  fabfcqucnt  law,  the  importation 
of  any  foreign  alamodes  or  luftrtngs, 
by  way  of  infu  ranee  or  otherwife, 
without  paying  the  duties,  is  ex- 
prcfsly  prohibited.  331 

Whoever,  by  way  of  infarance,  under. 
takes  to  export  wool  from  England 
to  parts  beyond  the  feas,  fhall  be 
liable  to  pay  500/.  33a 

The  like  penalty  is  inflifled  on  the  in- 
fured. 333 

fiefides  which  all  infnrances  on  woollen 
goods  are  declared  void.  Hid. 

Perfons  making  fuch  infu  ranees  on 
wool,  &c.  are  liable  for  the  firft  of- 
fence to  a  fine  of  50/.  and  fix  months' 
ibiitary  imprifonment.  The  fame 
penalty  00  the  infured  ;  and  the  in. 
lurance  ia  void.  iUd, 

lofurances  made  to  proted  fmnggled 
eoods  ai^e  void.  335 

lonirances,  which  tend  to  a  breach  of 
the  navigation  adi,  are  void.  33$  to 

339 
It  is  a  coatravemion  of  tbefe  t&%  for 

a  Snvidifi  (hip  to  take  in  gboda  at 

Madrms  for  Qottmburgbn         3  37  note 

Coloi^al    prodacf  cannot    be  legally 


fhipped  from  the  Brttifi?  Weft  Indies 

for  Gibraltar,  Page  Si7  «^'* 

Inforances  on  goods  prohibited  by  royal 

proclamation  in  time  of  war  are  void. 

r.       .  .  .340 

Goods  which  from  their  nature  are 
contraband,  enumerated.     340,  341 

Infurances  upon  goods,  the  exportation 
or  importation  of  which  are  prohi* 
bited  only  by  the  revenue  lawa  of 
other  countries,  are  valid  in  England. 

The  opinions  of  foreign  writers  upon 
this  queftion,  co'nfidered.     341,  ^42 

Proofs    See  Evidence,  * 

Proteft. 

Proteft  (hewn  by  plaintiiF  to  defendant 
not  evidence  for  the  defendant. 

$4?»  S4« 

Pro^ifions  of  a  Ship 

Are  not  included  under  a  general  infu* 
ranee  on  ^W/.  2; 

But  provifiona  fent  oat  in  a  (hip  for  the. 
ufe  of  the  crew  are  prote^ed  by  ft 
policy  on  the  (hip  Mdfurmtnre.    74 

/'rtf'v^Mr/ expended  during  a  detention 
to  repair,  or  detention  by  an  en- 
bargo,  cannot  be  recovered  againft 
the  infurer  on  ihejbif  mt goods.  70,  ^s 

Whether  they  fall  into  a  general  ave- 
rage ?  174 

Ship's  provifions  do  not  contribute  to  % 
general  average.  176 

Ranjoms 

Are  prohibited  by  (latute;  and  money 
paid  for  ranfoming  a  (hip  cannot  be 
recovered  from  the  underwriters. 

9J»  219 


Re^JfuroMce^ 

RE-ASSURRANCB  is  a  contraa 
which*  the  firft  underwriter  enters 
'into»  in  order  to  relieve  himfelf  from 
3  A  s  thofil 
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thofe  riikt  wKich  he  has  previoufly 
undertaken  bj  throwing  them  upon 
other  ttnderwricersj  who  are  C4l]rd 
Re-aiTorers.  Page  36^ 

This  fpeciei  of  contraQ  is  coantenanced 
in  mod  pans  of  Europt,  ibid 

The  ophiions  of  foreign  writers  ap  n 
re-aifurance  dated.  ibid. 

They  were  admitted  in  England  till  the 
19  Gio,  2m  c*  37*  /.  4.  wnich  declares 
it  to  be  unlawful  to  make  re-adur- 
ance,  anlefs  tlie  afTurer  (hould  be  Id- 
folvent,  become  a  bankrupt,  or  die  : 
in  either  of  which  cafes,  fuch  alTurer, 
executors*  adminillrators,  or  afligns, 
might  '  make  re-afTurftnce  *  to  the 
amount  before  by  him  sfTared,  ex- 
preffing  in  the  policy  that  it  is  a  re- 
aflUrance.  370 

^The  reafons  iox  -thefe  exceptions  as  co 
f  ,  bankrupts  and  deceafed  underwritersi 
dated  371 

Rc-aflurances  on  foreign  diips  are  prohi. 
bited  by  this  ad«  except  in  the  three 
'  indances  mentioned  in  the  Itatuce. 

In  Ffaftct,  and  other  countries,  it  is  al 

lowed  to  the  infured  toinfore  the  fol- 

'  vency  of  the  underwriter.  ^73 

Not  allowed  in  England.  ibid. 

Qidindion  between  a  re'>>airurar.ce  and 

a  double  infu  ranee*  ibid* 

Where  a  policy  void  as  a  re^affarance, 

'  the  premium  is  not  recoverable.  5 13 

Ricapture.     See  Cafture. 

Rigiftration, 

The  law  of  England  does  not  require 
that  a  policy  mould  be  rtgidered.  39 

Rendezvous. ' 

Sailing  from  place  of  rendezvous  is  a 
.ideparture  with  convoy.  44 

Refre/intatioti.    *  See   titl^'  Fraud,  and 
titles  fTarranty, •^Convoy,. 


Requi/iits  of  a  Policy, 
Tilt  nftme  of  the  ptrfon  infured* 


The  name  of  the  (hip  and  mailer.  P.  20 

Whether  ihcy  arc  fliips,  goods,  orirer. 
chandizesy  on  which  the  inlurisce 
is  made.  i\ 

The  name  of  the  place  at  which  tee 
goods  are  laden,  and  to  wiiicii  ^ 
are  bound.  *6 

The  time  when  the  rifl^  commeocrf, 
and  when  it  end:.  27 

The  various  perils  to  which  the  under- 
writers are  expofed.  30 

The  con  fide  radon  or  premium  forilK 
hazard  run.  3j 

The  time  when  the  policy  wasexecotrd. 

That  the*policy  be  duly  damped.  M 
Re/pondentia.     See  BoUcmrj, 

Refum  of  Premium, 

The  qoedion,  whether  the  premioni  u 
to  be  returned  by  the  uodcrwriiff. 
where  the  infured  h^s  been  goUiyci 
fraud,  con  fide  red.  ^^5 

The  ordinances  of  foreign  (laws  de- 
dare,  for  the  mod  part,  thatiiftall. 


t8 


I 


In  England  there  has  been  00  XtgAiisj'^ 
regulation  ;  and  the  courts  of  j«ftice 
had  not  till  lately  adopted  any  g^K- 
ral  rule  upon  thie  f«jhje<ft.  '^'' 

In  two  or  three  indarxes  where  the  cn- 
derwriters  have  been  relieved  is 
Chancery,  from  the  paycieni  of  the 
fums  infured  on  account  of  frao<ii  ^'^^ 
decree  has  dircftcd  the  prcfliiflfflW 
be  returned.  *^ 

The  queftion  came  on  to  be  confitJercd 
in  the  King's  Bench ;  but  the  tnai 
being  had  under  a  decree  of  thecoort 
of  Chancery,  and  the  infurer  haricg 
there  made  an  offer  of  reiornipg  tj< 
premium,  the  Court  of  King's  Beo» 
confidcred  this  offer  in  the  fame  »g« 
as  if  he  had  paid  the  money  in» 
court;  and  therefore  ikt  (^^ 
remained  undecided.  *^* 

Bat  in  cafe  where  the  friod  ^  ^' 
very  grofs  and  htinous  nature,  i^ 

.    Mansfield  told  the  jury,  tJ»^J 
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premium  ihould^notbereflored  to  the 
infured.  Page  z8^ 

In  all  cafes  of  a^ual  friiiid  on  the  pare  of 
the  aflured  or  his  agent,  the  under- 
writer may  retain  the  premium.   286 

It  is  clear,  that  if  the  underwriter  has 
been  guilty  of  fraud,  an  adlion  iui 
n^airlthim,  at  the  fuitof  theinfared» 
to  recover  the  premium.  /^/V. 

Incafeb  ot  deviacion  the  premium  is 
not  10  be  returned.  421 

Where  property  has  been  infured  to  a 
larger  amount  than  the  real  value^ 
thein'Hrer  ihall  return  the  overplus 
premium.  503 

If  goods  are  infured  to  come  in  certain 
{hips  from  abroad,  but  are  not  in  faft 
Hiippc'd,  the  premium  (hall  be  re- 
turned. iSiii. 

If  the  ihip  be  arrived  before  the  policy 
is  made,  the  infurer  being  apprized 
of  it.  and  the  infured  being  ignorant 
of  it,  he  is  entitled  to  have  bis  pre- 
mium reftored.  /W. 

Bui  if  both  parties  are  ignorant  of  the 
arrival,  and  the  policy  be  icji  or  not 
lojl,  ic  ihould  feem  the  underwriter 
ought  to  regain  it.  idiJ. 

Claulcs  are  frequently  inferted  by  the 
parties^  that  upon  the  happening  of  a 
certain  event  there  (hall  be  a  return 
of  .premium.  "  ihid. 

If  the  (hip  or  property  infured  was  never 
brought  within  the  terms  of  the  con* 
trafl,  (o  that  the  infurer  never  ran 
any  rifle,  the  premium  mull  be  re- 
turned, ibid- 

A  cUufc  was  inferted  that  8/.  per  cent. 
of  the  premium  (hould  be  returned, 
if  the  (hip  failed  from  any  of  the 
Weft  India  idands  with  convoy  for 
the  voyage  and  arrives.  The  court 
held,  that  the  arrival  of  the  (hip,  whe- 
ther with  or  without  convovf  en- 
titled  the  party  to  a  return  of  the 
premium  (^ipulatcd.  50^ 

So  alfo,  though  there  has  been  a  cap 
ture  and  re-capture  during  the  voy- 
age infured.  507 

Whether  the  caufe  of  the  rifle  not  be- 
ing run  is  attributable  to  the  fault, 
will,  or  fiea/ure  of  ths  infured,  the 
premium  is  to  be  returned,  508,  ^09 


When  the  words  and arrivi  follow  other 
conditions  in  a  daufe  for  a  return  of 
premium,  thefe  wdrds  annex  a  con- 
dition which  overrides  all  the  others. 

Pagi  508  no}e 

When  a  policy  is  void  as  a  wager  policy, 
the  court  will  not  allow  the  inlured  to 
recover  back  the  premium.  5 10 

Nor  in  the  cafe  of  a  rc-aflurancc.     5 1 3 

Where  a  policy  was  mad^  to  cover  a 
trading  with  the  enemy  the  infur- 
ance  is  void,  and  the  adured  cannot 
recover  the  premium.  514 

So  where  the  infu ranee  is  contrary  to 
the  navigation  laws.  515 

Where  the  rifle  has  once  cominenccd, 
there  (bill  be  no  apportionment  or 
return  of  premium  afterwards.    ;^/V» 

Therefore  no  return  in  deviations,  i&id, 

note  (a) 

But  if  there  are  two  didinft  points  of 
lime,  or,  in  ciFcft,  two  voyages  either 
in  the  contemplation  of  the  parties, 
or  by  the  ufage  of  trade^  and.  onlyr 
one  of  the  two  voyages  was  made, 
the  premium  (hall  be  returned  on  the 
other,  though  both  are  contained  in 
one  policy.  ^16 

Thus  held  in  an  infurance  *'  at  and 
*'  from  L0ndon  to  Halifax,  warranted 
"  to  dep  irt  with  convoy  from  /V(/^ 
"  moutfjf'*  when  the  (hip  arrived  ac 
Port/mouth  the  convoy  was  gone.  The 
premium  for  the  voyage  from  PortJ^ 
mouth  to  Halifax  was  returned,     378 

A  (hip  was  infured  for  twelve  months, 
at  9/.  per  cent,  warranted  free  from 
American  captures.  The  (hip  was 
t'lken  within  two  months  by  the 
Americans ;  but  there  (hall  be  no  re* 
turn  of  premium^  becaufe  the  con- 
trad  was  entire ;  the   premium   was 

>  a  grofs  fum  (tipulated  and  paid  for 
twelve  months.  ^i($ 

So  alfo  it  was  held  where  a  (hip,  infured 
for  twelve  months,  was  (aken  at  the 
end  o\  two  ;  though  the  whole  pre- 
mium of  1 8/.  was  acknowledged  to 
be  received  at  the  rate  of  x^s^ptr 
month  \  for  that  is  only  a  mode  of 
computing  the  grofs  fum.         -    5x9 

When  the  contrad  is  entire,  whether 
it  be  for  a  ffSeciSed  time^  or  for  a 

3  A  3  voyage. 
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▼oyage,  there  Stall  be  no  apporcioo- 
men^  or  iptorn,  if  the  riik  hat  once 
com mc need.  pMgt  524,  53$ 

Where  the  premiam  ia  entire  in  a  policy 
on  the  vojagCv  where  there  ia  do 
coDtiogeocy  at  aoj  period^  oat  or 
Home,  opon  the  happening  or  not 
happening  of  which  the  riflt  is  to 
cnd«  nor  any  ofaage  eftabliflied  upon 
fuch  voyage ;  though  there  be  feve- 
ral  didinfk  ports,  at  which  the  (hip  is 
to  ftopy  yet  the  voyage  is  one,  and 
DO  part  of  the  premiam  (hall  be  reco- 
verable. 52  5 

It  is  otherwife,  if  the  jury  find  an  ex 
prefs  ufage  upon  the  fubjedt  of  re 
tnm  of  premium.  519 

Indeed »  it  feems  that  there  never  has 
been  an  apportioomeoc,  onlefs  there 
be  fomethmg  like  an  ufage  found  to 
direft  the  judgment  of  the  court. 

530 
If  a  perfon  whofc  life  is  infured,  (hould 
commit  fuicide,  or  be  publicly  exe- 
cuted the  next  day  after  the  riik  com- 
mences, there  can  ^e  no  return  of 
premium.  586 

There  can  be  no  return  of  premium  in 
infurances  againfl  fire.  603 

RheJia9t, 

Some  account  of  their  maritime  regula- 
tions. Introd.  iv 

Suppofed  to  have  been  onacquaintcd 
with  the  contrail  of  infurance. 

Introd.  V] 

They  were  acquainted  with  the  contra6l 
of  bottomry.  Introd.  vii 

The  rifl(  on  the  /hip  in  general  com- 
mences from  her  beginning  to  load, 
and  continues  till  flie'  has  moored 
twenty-four  hours  in  fafety.  On 
eoods  from  the  loading  till  they  are 
nfely  landed,  which  includes  the  car- 
riage to  the  fliore  in  the  fhtp's  boats, 
or  in  public  lighters,  but  not  in  thofe 
of  the  owner  of  the  goods,  27,  28, 29 

The  rifles  which  the  onderwriters  take 
apoa  cheafelves. 


30I 


^  Whether  theft  by  the  people  ea 
board  hi  of  the  aomber  i      Pmg$  jo 

Infurers  not  liable  to  all  the  afoal  rifts 
on  cargoes  of  flivea*  ji 

VomoMS* 

Some  account  of  their  commerce. 

Introd.  X 
They  were    onacquaintcd  with  hifnr<« 

ances.  Introd*  air 

Contrary  opinions  ftated  aod  coatra« 

verted*  Jntrod.  xv 

Royal  Excbangt  Affuranci  CompoMj^ 

£redrd  by  royal  charter,  autborifed  by 
flat.  6G/9.  I.  ch.  id.  7 

This  and  the  London  Aflurance  Cornet 
pany,  are  the  only /ocieiui  which  may 
matte  infurances.  7,  8 

The  privileges  of  the  South  Sea  and 
EajH  India  Companies  prefer ved.   10 

This  company  rejeds  the  words  ^' or  the 
**  Jbip  boftranatdC*  ip  the  mesnorafri 
dura  at  the  foot  of  the  policy.        24 

This  fociety»  when  fued  in  am  aMion  ^ 
dtbtt  may  plead  generally  thai  iktj 
ewe  nothings  or  in  covenant  that  fh^ 
have  not  broke  it,  and  in  both  cafes 
may  give  the  fpecial  matter  in  evi- 
dence. ^^^ 

This  company  obtained  his  majetty'5 
charter  to  enable  ihem  to  make  ic- 
fuf ances  on  lives.  5^2 


Sailing  [Warranty  ef)^ 

If  a  man  warrant  to  fail  on  a   parti- 
cular day,  ind  do  not^  the  icforeris 
^  difcharged.  429 

This  rule  holds*  thongh  the  fliip  be  de- 
layed for  the  beft  and  wife  ft  reafoof, 
or  even  though  flie  be  detained  by 
foice.  iHd, 

Thus,  where  a  fhtp  was  iofured  **  at 
**  and  from  Jamaica,**  warranted  to 
fail  on  or  before  the  26th  of  ^Ib^,  it 
appeared  that  the  fhip  waa  ready  and 
would  have  fiiiled  on  the  a^tbj  if  Jh 
had  not  been  refirained  hy  the  order  and 
command  rf  Bir  Be^l  Keitb,  ff^fttnof 

of 
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«f  yamdica,  and  ditMtJ  hiyoHd  tbi< 
day.     The  infurer  was  difcharged. 

Page  i^ig 
Th:8  rale  is  adopted  by  foreign  writers. 

430 
If  the  warranty  be  to  fail  after  a  fpeci- 

fie  day»  and  the  (hip  fail  befgre,  the 

policy  is  equally  avoided  as  in  th& 

iPormer  cafe.  ibid. 

Upon  a  warranty  to  fail  on  or  before  a 
particular  day»  if  the  ihip  fail  before 
the  day  from  her  port  of  loading  with 
all  her  targo  and  clearances  on  hard, 
to  the  afaal  place  of  rendezvous  at 
another  part  of  the  iflaod  merely  for 
the  fake  of  joining  convoy»  it  is  a 
compliance  with  the  warranty » though 
(he  be  afterwards  detained  there  by  an 
embargo  beyond  the  day,  431 

But  if  her  cargo  was  not  complete  it 
would  not  be  a  commencemeut  of  the 
voyage.  ihid. 

The  famedodrines  prevail,  even  though 
a  condition  be  infer  ted  in  one  of  the 
(hi p*s  clearances,  ib§t Jbe JhouU fafs  by 
the  place  (at  which  (be  was  detained 
bv  the  governor  beyond  the  day  nam* 
ed  in  the  warranty)  to  take  the  orders 
of  government,  436 

Thus  alfo  where  an  embargo  was  a^a« 
ally  publifhed  before  the  (hip  failed, 
and  the  captain,  immediately  after 
crofling  the  bar,  returned  to  make  a 
proteft,  and  knowingly  fent  his  (hip 
into  the  embargo  ;  yet,  as  he  fwore 
that  he  believed  the  embargo  was  to 
be  taken  off,  the  underwriter  was  held 
liable.  44O 

What  (hall  be  a  failing  from  the  port  of 
l^eudon.  ^  44 1 

Sailing  InJlruBiens* 
iJSflential  to  convoy*  443  ^y^^* 


Sfiilors* 

Infarancet  00  the  wages  of  failors  are 
forbidden.  24 

(laves,  or  any  commodity  to  be  received 
in  lien  of  wages  by  a  fulor,  cannot 
be  infured.  i  j 

Stt(  the  caputQ  may  iafare  joods  which 


he  has  on  board,  or  his  (hare  in  tKe 
(hip  if  he  be  part  owner.  Page  15 
rhe  wearing  apparel  of  the  failors  is 
excepted  from  the  allowance  of  UU 
vage.  tf8 

Sab. 

The  word  Salt  ofed  in  the  memorandum 
of  a  policy  of  infurance  has  been 
held  not  to  include  Salt^etrt.      149 


Saln/agi, 

Salvage  is  an  allowance  made  for  favtng 
a  ftiip  or  goods,  or  both,  from  the 
dangers  of  the  feas,  (ire,  pirates  or 
enemies  ;  it  is  alfo  ufed  fometimes  to 
fignify  the  thing  itfelf  which  is  faved. 
Rut  the  former  is  the  feofe  in  which 
it  is  here  ufed.  180 

In  an  adion  of  trover,  it  has  b^en  held 
that  the  defendants  might  retain  the 
goods  till  payment  of  falvage,  ai  well 
as  a  taylor  the  doaths  which  he  has 
made,  ibid. 

When  a  (hip  has  been  wrecked,  the  law 
of  England  by  various  ftatutes  de» 
dares,  that  rea/onable  falvage  only 
(hall  be  allowed  to  thofe  who  lave  the 
(hip  or  any  of  the  goods  ;  and  what 
(hall  be  a  reafonable  allowance  molt 
be  afcertained  by  three  ju dices  of 
the  peace.  181  to  187 

The  claufe  of  12  jinn,  ftat.  2.  c  i8« 
referring  the  quantum  of  compenfa* 
tion  to  three  julUces  of  the  peace  on« 
]y  applies  to  cafes  where  application 
is  made  by  or  on  behulf  of  the  com* 
mander  of  any  vefTel  in  didrefs  to 
certain  public  officerl,  and  where  the 
falvage  is  made  through  them  and 
others  employed  by  them. 

183,  note  {a) 
But  now  by  48  Geo.  3-  c.  1 30.  it  is  pro* 
vided,  that  in  all  cafes  the  quantum 
of  compensation  (ball  be  referred  to 
three  juftices  of'  the  peace.  6 1  < 

If  any  prize  taken  from  the  enemy  fliall 
appear  to  have  belonged  to  any  of  his 
majefty*s  fubjc£ls,  it  (hall  be  reftored 
to  the  former  owner,  upoir  his  paying 
in  lien  of  falvage,  onc^eighth  of  tho 
?alcre  if  retaken  by  one  of  his  a* a* 

3  A  4  ]««?•• 
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jeiYy's  (hips,  bnt  if  recaken  by  a  pr- 
vateer,  ooc*G  .th.  Poge  g^^  188 

Wearing  apparel  of  the  mailer  and  Tea 
flieo  are  alwayt  excepted  from  the  al- 
lowance of  falvage.  188 

The  valuation  of  a  (hip  and  cargo,  in 
order  toafcercain  the  race  of  faWage. 
nay  be  determined  by  the  policies  o< 
in  fa  ranee  made  on  them  reipedlivel>  ; 
if  there  be  no  reafon  to  fuiptA  thev 
are  andervalaed.  If  there  be  no  po- 
licy»  the  re^l  value  mud  be  proved  bv 
invoices^  &c.  ij8,   i8y 

Underwriters  by  their  policy,. exprefsiv 
undertake  to  bear  all  expeoces  of  fa! 
vage.  ^  ^  189 

In  order  to  entitle  the  infared  to  recover 
expenses  of  falvage,  it  is  not  neceHary 
to  ilate  them  in  th<*  declaration,  as  a  . 
fpecial  breach  of  the  policy.       ibU.  | 

Thus  in  a  declaration  on  a  policy  on 
goods,  it  dated,  that  the  (hip  fprang 
a  leak,  and  funk  in  the  river,  whereby 
the  goods  were  fpoiled.  Lord  Hmni' 
*wuJ^  held  that  under  this  declaration, 
the  piaintiits  might  give  in  evidence 
the  expences  of  falvage.  i6i^, 

£ut  if  the  infurer  pay  to  the  irfured 
fuch  expences,  and  from  particular 
circumliances,  ihe  lofs  be  repaired  by 
untxpe^ed  means,  the  ini'urer  fiiall 
fland  in  the  plac^  of  the  infu''ed,  and 
receive  the  fum  thus  paid  to  aione 
for  the  lofs.  1 90,  2 1 2 

Where  the  falvage  is  high,  the  ether  ex- 
pences  are  great,  and  the  object  of 
the  voyage  is  defeated,  the  iniuredir 
allowed  to  abandon  to  the  infurer, 
and  call  upon  him  to  contribute  for  a 
totallofst  i(yi 

See  AhanJoMmint. 

Thfre  is  neither  average  nor  fal'wagc 
upon  a  bottomry  bond  in  England. 

jUiteTf  in  Frana  and  Dtnmark.        565 
Sm%  vide  Ftrilt  of  the  Sea, 


Sia'tfvortiinifi. 

Every  (hip  infored   moft,  at  the  com 
'nenccment  of  the  iofurancey  be  abii 


to  perform  the  voyage^  nulefs 
external  accident  (hould  happen,  aed 
if  (he  have  a  latent  defed  wholly  hb- 
knoMn  10  the  parties,  that  wtll  vacate 
the  conirad,  and  the  infurer^  are  dif. 
charged.  Pa^e  a 82 

Ship  irfured  ai  and  from,  the  policy  u 
not  void  becauie  the  fhip  is  under  re* 
pair  at  the  place  to  make   her  fit  to 

go  to  fca.  ^99»  *^'  (^} 

I'his  arifcs  from  a  tacit  and  implied  war- 
ranty, that  the  (hip  (haH  be  id  a  con- 
dition to  perform  the  voyage.      288 

but  the  infored  ought  10  knoixr  whether 
(he  was  fea-worthy  cr  not  at  the  time 
(he  fet  out  upon  her  voyage  ;  /et  if 
it  can  be  (hewn  that  the  decay  to 
which  the  lofs  is  attributable,  did  not 
commence  till  a  period  fubfcqurnt  to 
the  infurance,  the  underwriter  will  be 
liable  if  fne  (hould  be  lof^  a  few  days 
after  her  departure.  289 

if  a  (hip  become  leaky  immediately  af- 
ter failing,  and  founders  without  any 
vifib!e  caufe.  the  jury  may  pr::fome 
(he  was  iKxfea*  worthy.  289,  rote  (a) 

The  whcic  dodrine  of  ft.*2-worthiDels  to 
be  coltecled  from  the  cafe  of  tbe 
Mills  f  igate,  which  is  fully  flatci 
from  page  290  to  296,  and  fee  alfo 

297^  298 

Where  there  is  an  infurance  upon  a  (hip 
ai  and  from t  it  is  fuAicient  if  fhe  be 
fea-wonhy  at  the  time  of  failing. 

299.   note  (a) 

The  do^rioe  of  fea-wor:hinrfs,  as  efta« 
bli(hed  by  the  Uw  o\  MnglamJ^  is  con- 
fonant  to  the  laws  of  all  commer- 
cial and  maritime  Uates  in  EmrBpt. 

300 

Where  the  (hip  is  not  fea-wonhy,  tbe 
policy  is  void,  as  well  where  the  in« 
furance^  is  upon  the  goods,  as  when 
it  is  upon  the  (hip  iiielf.  306 

But  in(a(iiciency  in  a  former  voyage 
will  not  vacate  the  contra^.  ^co 

Tiie  (hip  mu(l  be  properly  equipped, 
have  a  fcfiici^nt  crew,  a  captain  and 
pilot  of  competent  fkilL  301 

Mud  be  fo  equipped  as  to  be  rendered 
as  fecure  as  pC'ffible  from  captun  as 
well  as  from  the  perils  ofthejea.  304 
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Sentence. 

9fie  the  cffcA  of  the  fentcncc  of  fprcig 
courts  cooficlerecl*      Pa^e  j^6 1,^63 

note  {a, 

See  Admiralty, 


Ship. 

The  name  of  the  fhip  muft  be  infcrtcd 
in  the  policy  20 

Bot  if  n.'ceffitv  rtquire  it,  the  Qiip  may 
be  cnang<*d  in  tnc  courfe  of  the 
voy<»ge,  and  the  infurer  on  the  cargo 
continues  liable.  23,  3^3 

Sqmet^ines  there  are  infarances  on 
*'  an    fhipor  ihi.s."  21 

Such  infuranccs  are  legal,  an4  hpw  ap- 
pl^ed.  2^ 

Sla<vesn 

Infurances  on  cargoes  of  (laves  regulat. 
ed.  32 

By   47  Geo,  3.    c.  36.  the  (lave  trade 
ahofithed,  and  all  infurances  refp^6t 
ing  (laves  prohibited.  32  note 

Slip. 

Underv^riter  not  boand  by  his  name  be- 
irg  put  down  apon  ^Jlip*        37  note 

Slip  being  iinftamped  not  receivable  io 
evidence  to  contradict  the  policy. 

ioid. 

Smuggling, 

Smuggling  on  his  own  account  is  an  zQ, 
of  barratry,  in  the  mafler.  4% 

An  infurance  upon  a  fmuggling  voyagt:, 
prohibited    by  the  revenue  laws   of 
this  country,  is  void  :  aliter,  if  merch 
againii  the  revenue  laws  of  a  foreign 
ftate.  313 

Stamps. 

Every  policy  of  infusence  malt  be  duly 
(lamped.  ^         _        35 

In  what  cafes  alterations  in  policy  pcr-^ 
roittcd  by  (lamp  ad,  38,  39 

As  to  fidrnps  on  policies  agaiod  (ire. 

447 
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7.  r.  21.— 55g. 
7.  c.  ji./.  581.  DOte(«} 
%.  c,  15. /•  6. 

—  r.  24. /•  14* 
ii.f.  30./.  6.  535. 
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GEORGE  II. 

»2.  f.  31^/.  332. 
13.^.4./.  199, 

19.  c.  32.  /.  371.  note  «-  560, 

—  r.  37.^92.  349- SJO* 
510.544.553.565. 

21,  C.  4.  /.  568. 

25.  r.  26./.  17. 

26.  r.  19./.  x84« 
>9«  c*  34*  /.  88.  207. 
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r-tf-56./.  19- 543- 
50.  r.  33./.  84. 

33.  f.  27./.  16.324. 

33.  c.  52.  /.  309. 

33.  r.  66.^.  88.9;.  loi. 

34.  r.  80.  f.  32.  84. 

—  r.  79./.  321. 

35.  r.  63./.  35. 
36«  r.  26«  p*  536. 

37*  r.  90. /•  6o2«6o3. 

—  <^-97  ^309. 

38.  r.  76./.  456. 

39.  r.  80.  /.  32.  85. 
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43.  r.  160. /•95.  101. 

47*  c.  36. /.  32.M/#» 
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Stowage, 

For  bad  ftowage  of  the  cargo  the  in<- 
(urcr  ii  aot  aDrfverabl^.  30 


Ztranding. 

What  ihall  be  deemed  a  ftranding  witb« 
in  the  memorandam,  by  which  n 
Average  lofs  on  fruit,  &c.  it  recover, 
able,  onlefs  the  fhip  be  ftraoded. 

Fagt  24, 1  JO. 

If  the  fhip  has  been  ftranded,  tverage 
lofles  may  be  recovered,  tboagh  dm 
aconrequen€;,e  of  the  firandiag*   1^7 

Running  on   piles  of  an  eabankacat 

•  in  a  river,  aad  rciiiog  diere,  iit 
ftranding.  J48,  note  (/) 

7ttU^ei, 

^Tf7HETHER  the  infuren  m 

VV     anfwrerable  for  thcfti  coo- 

mitted  by  the  people  on  boird  the 

(hip  ?  50 

They  are  exprefsly  liable  for  thefts  eon- 
OQitted  by  external  ihicvea.         }t 

^fo  policy  for  time  mud  be  foraloogcr 
term  than  1 2  months.  37 

In  infarances  upon  time,  the  coort,  ia 
their  confbu^ion  of  them,  has  liwaji 
atteoded  to  the  meaning  of  the  par- 
ties, and  a  liberal  expofitioii  of  tiie 
words  cf  the  contract.  79 

A  policy  was  made  00  a  letter  of  marqiie 
at  and  from  Li^^erpool  to  JutiiM^, 
moitb  liberty  to  cruize  fix  'weeks  \  U>c 
court  held  that  this  meant  Ax/aecf 
five  weeks,  and  not  a  defahory  cruis- 
ing for  fix  weeks  at  any  time.  791 80 

T^Mt  Le/u 

A  total  lofs  in  infuraoces  does  not  al< 
ways  mean  that  the  property  iafored 
is  irrecoverably  loft  or  gooe;  hot 
that»by  fomc  of  the  perils  mentioned 
in  the  policy,  it  is  in  fuch  a  cooditioQ 
as  to  be  of  Iktie  ufe  or  value  to  the 
infured,  and  to  juftify  him  id  abas- 
doning  his  ri^ht  to  the  infare^  ud 
calling  opon  bim  to  pay  the  whole  ot 
his  infarance.  1321  lO' 

(n  a  total  lofs,  properly  fo  csliedi  the 
prime  coft  of  the  property  iofared,  or 
the  value  in  the  policy^  mo/l  be  ps^ 
by  the  underwriier.  <5^ 
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Where  the  policy  it  a  valued  one,  it  it 
only  neceflary  to  prove  that  the  goods 
were  on  b^ard  at  the  time  of  the 
lofs.  Pogex-Sf 

Where  it  is  an  open  policy*  the  valae  | 
muft  alfo  be  proved.  ibid,  \ 

The  infured  may  call  opon  the  ander- 
writer  for  a  total  lofs,  if  the  voyage 
be  abfolutely  lolt^  or  not  worth  pur- 
faing  :  if  the  falvage  amounr  co  half 
the  value ;  or  if  further  expeoce  be 
neceflary 9  and  the  underwriter  will 
not  engage  at  all  events  to  bear  that 
expence.  ig4»  201  >  202 

The  right  to  abandon  muft  depend  on 
the  oiitore  of  the  cafe  at  the  time  oi 
the  adion  brought,  or  at  the  time  of 
the  offer  to  abandon  ;  and  therefore 
if  at  the  time  advice  is  received  of 
the  loH,  it  appear  that  the  peril  is 
over  and  the  thing  is  in  fafety,  the 
infured  has  no  right  to  abandon. 

195,  207 

Thns,  in  a  cafe  where  there  was  a  cap 
tore  and  recapture,  and  it  wss  ftated 
that,  at  the  time  of  the  offer  to  aban- 
don, the  (hip  was  fafe  in  port,  and 
had  fuftained  no  damage,  the  court 
held  that  the  infured  had  no  right  to 
abandon.  205 

%iX  if  the  underwriter  pay  for  a  total 
lofs,  and  it  afterwards  turn  out  to  be 
but  partial,  the  infured  (hall  not  be 
cbltgcd  to  refund ;  but  the  infurer 
(hall  itand  in  his  place  fbr  the  benefit 
of  falvage.  212 

W^ere  neither  the  thing  infured  nor  the 
voyage  is  luti,  the  infured  cannot 
abandon.  217,  219 

A  veflel  infured  for  fix  months  isi'cap. 
tared  and  fold  by  the  captors,  and 
purchafed  by  the  captain  for^  the 
original  owners*  this  is  only  a  partial 
Ipfs ;  though  otherwife  if  the  aflured 
had  abandoned,  when  carried  into 
port  in  tlie  enemy's  pofleffion.     219 

Trover, 

Trover  will  lie  for  a  policy,  at  the  fuit 
of  the  infured,  if  it  be  wrongfully 
withheld  from  him*  4 

In  trover*  a  defiendant  may  in  evidence 
juilify  the  retainer  of  the  goods  till 
payment  of  falvage.  180 

Undtr^ritir.    See  in/urtr* 


U/agi. 


IN  thecon(lru£lion  of  policies  no  rule 
has  been  more  frequently  followed 
than  the  ufage  of  trade  with  refpeA  to 
the  voyage  infured.  Psge  40 

As  to  afage  upon  a  warranty  of  con* 

voy.    ^  44 

Upon  an  xnforance  on  goods  to  Lahra^ 
doret  and  till  they  were  fafely  landed* 
the  infurers  were  held  liable,  on  ac. 
coont  of  the  nfage.  althoogh  the  lofa 
did  not  happen  till  a  moiHl^  after 
the  lhip*s  arrival,  the  crew  having 
been  all  that  time  employed  in  fiih- 
ing,  and  never  having  unloaded  the 
goods  but  at  leifare  times.  58 

Goods,  while  on  board  launches,  pro- 
te6led  by  a  policy  from  N.  to  C« 
tiU'di/hbrnrged  and  faftly  landed^  fuck 
being  the  ufual  method  of  carrying 
on  that  trade.  29.  note^ 

Efi^edi  of  ufage  in  Nemtfoundland  trade, 

60;,  606 

Js  to  the  Ufage  in  Eafi  India  Yoyagee^ 
fee  title  Eaft  India  Voyages. 


Valuation* 

IN  a  total  lofs,  the  underwriter  mn# 
pay  the  amount  of  the  prime  coil  of 
the  property  infured,  or  the  valae 
mentioned  in  the  policy.  \'^% 

%o  if  part  of  the  cargo,  capable  of  a 
diflinfl  valuation,  be  totally  loll,  the 
infurer  muft  pay  the  wliole  prime 
coll  of  the  part  fo  loft.  ibidm 

In  cafe  of  a  partial  lofs,  when  the 
policy  is  valued,  the  role  for  efti- 
mating  the  damage,  ia  to  afcertain 
whether  the  goods  be  a  third  or 
fourth  worfe  when  they  arrived  at 
the  port  of  delivery  ;  and  then  the 
underwriter  muft  pay  a  third  or 
fourth  of  the  value  in  the  policy, 
without  j-egard  to  the  rife  or  fall  of 
the  market.  138,  142 

When  the  valuation  is  not  ftated  ia  t^ 
policy,  the  invoice  of  the  coft,  wita 
addition  of  all  charges,  and  the  pre- 
mium  of  infurance*  is  the  foundatioa 
opon  which  the  |ofs  (hall  be  com- 
pnted,  1 38 

Vdiad 
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Valkfi  Policy. 

In  'Valued  policies,  the  vaToe  of  the 
property  infured  is  inferted  at  the 
time  of  making  the  contra6^,  and 
•pon  a  trial,  it  is  no:  neceirary  to  go 
MO  the  proof  of  the  value,  becaiffe  it 
Madmktcd  by  the  policy^  Page  1,137 

It  is  in  foch  a  qafe  only  neccfTa ry  to 
prove  that  the  property  was  on  board. 

Where  the  lofs   is  partial,   the   valur 
^     in  the  policy  can  be  no  guide  to  af- 
ccrtaJn  the  damage ;  and  it  muft  be- 
come a  fubjeil  of   proof,  as  in  the 
cafe  of  an  open  policy.  ihid. 

A  valued  policy  is  not  a  wager  policy 

in  a  valued  policy,  it  is  only  neceflary 
CO  prove  fome  iotereil  to  take. it  out 
of  the  ftatute  19  Geo,  2.  c,  37,       143 

If  ufed  merely  a?  a  cover  to  a  wager, 
fifrch  an  evafion  wouM  not  be  allowed 
to  defeat  the  ftatute.  i^^^  3^^ 

'ilfier  a  judgment  by  default  upon  a 
'endued  policy,  the  plaintiiPs  title  to 
recover  is^confeiTed,  and  the  amount 

.    ^  the  damage  is  fixed  in  the  policy. 

*67,  353 
Kemct,     . 

©r?jm  and  progrefs  of  that  repobKc. 

Inirod,  XX. 

/>/V  Policies, 

The  Mime  of  the  perfon  aflually  in. 
torefted  mull  be  inferted  in  ihe  po- 
]ky»  or  the  name  of  the  agent  ef- 
fedling  it,  M  agent  i  otherwife  thf' 
policy  is  void»  1 8 

When  the  principal  refides  abroad,  the 
agent  jfo  efFefling  the  policy  mull 
live  in  England.  ^.  19,  20 

But  now  it  is  fufHcient  to  inl'crr  the 
name  of  the  perfon  a&ually  interelled, 
or  that  of  the  confignor  or  conlignee 
.of  the  goods,  or  the  names  of  tbofe 
receiving  the  orders  to  infure,  or  who 
ihall  give  dire£iions  to  effedl  the  in- 
furancc.  19,  20 

Policies  are  rendered  void  ai  initio^  by 
the  leall  fhadow  of  fraud  or  undue 
concealment.  242 

Cafes  of  fraud  with  refpefl  to  policies, 
,    are   liable   to   a  three-fold  divifion.  j 
lit,    I'he  alhgatio  falfi. 


/uppreffio  vert ;  3d,  Miireprefentatioa. 
The  latter,  though  it  happen  by 
millake,  if  in  a  material  part,  »iil 
render  the  policy  voicf  as  much  'as 
adual  fraud.  Pag*  24J 

See  title  Fraud. 

Every  fhip  infured  moll,  at  the  com- 
mencement of  the  infvJFance,  be  able 
to  perform  the  voyage?,  oniefs  fome 
external  accident  fhould  happen 
and  if  (he  have  a  Ucent  defed; 
wholly  unknown  to  the  parties,  that 
will  vacate  the  contrad,  and  the  m- 
furers  are  dilch^rgec.  iSS 

See  title  Sea  ivzrtbinejs. 

Whenever,  an  infurance  is  made  on  a 
voyage  exprefsly  proh.initcd  by  the 
common,  ftatute,  or  maritime  law  of 

1 

tbi$  country,  the  policy  is  void.     307 
See  title  Illegal  Voyages, 

All  infarances  upon  commcKlitiesj  the 
importapon  or  e.\portatioa  cf  wnick 
is  prohibited  by  law,  ate  void.      329 

See  title  Prohibited  Goods, 

By  (latute  19  Geo.  2.  c.  ^y.  it  was  de. 
dared,  chat  inlurances  made  on  (hips 
or  goods,  iuferefi  or  no  inigreft^  or 
'Vjithout  further  proof  of  iuterefi  thorn 
the  policy,  cr  hy  *way  ^ gaming^  or 
tvagetingt  or  without  bene  lit  ot  i^I. 
vage  to  the  inl'urer^  fhouid  be  null 
and  void.  .  34S 

See  title  Wager  Policies. 

It  is,  by  the  fame  ftatute,  declared  on. 
lawful  to  make  re-aflurance,  unlefs 
the  firft  afTurer  ftiould  be  iDfoIvent, 
btfconte  a  bankrupt,  or  die :  in  ciib«r 
of  which  cafes  fuch  aflurer,  his  exe* 
cutors,  adminiftrators,  and  afti^ns, 
might  make  re^-aiTurance  to  the 
amount  before  by  him  affured,  ex- 
prefting  in  the  policy  that  it  is  a 
re-afturance.  370 

See  title  Re-ajfuraxce, 

Wager  Policies, 
See  Inter  eft  Infurablt. 

TN  wager  policies,  the  performance  of 


the  voyage  in  a  reafonable  time  and 

2d.  The  I     manner,  and  not  (he  bare  exifteace 

'  of 


I  ,  ,  .         .  .    .  . 
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oFthe  (hip  or  cargo^  is  the  obje^of 
the  infarance.  ^^^^34  5 

Thefe  policies  bfinij  contradidor'   10 
the  real  nature  cf  a  policy,  which  is 
a  concrad  of  iodeotniiy,   were  origi 
na!!y  bad.  346 

They  wsre  introduced  into  England 
(ince  the  Revo'.ujon.  ibiJ, 

Eut  the  courts  of  ju nice  looked  on  theai 
with  a  jealous  eye;  and  the  courts 
of  equiiy  (till  conlidcred  them  a; 
void.  ihtii. 

Thus  a  policy  was  decreed  to  be  ,de- 
livered  up  where  the  infured  had  no 
iotereft  in  the  (hip  or  cargo,  except 
as  a  lender  on  bottomry,  for  which 
he  had  a  bond.  346*347 

Where  a  man  had  infured  goodi  by 
agreement  valued  at  6co/.  and  not  to 
he  ohiiged  U  pro^i  any  intirtjl%  the 
Chancellor  ordered  tnc  defendant  to 
difcover  what  good&  he  had  on 
board.  347 

The  great  di(lin£)ion  between  inter eji 
and  wager  policies  was,  that  in  the 
former,  the  iniared  recovered  for  the 
lofsadtu^lly  fuiiained,  whether  it  was 
a  total  or  partial  lofs:  in  the  latter 
he  could  never  recover  but  for  a  to- 
tal lofs.  347 
By  the  datute  of  19  Qeo.  2.  c.  37.  it 
was  enadledy  that  infurances  made  on 
ihips  or  goods,  inttrcft  or  no  interefti 
or  nuithout  fm  the  f  proof  of  intertft  than 
the  polity t  or  by  ^uay  of  gaming  or 
'wagering,  or  iviihout  benefit  cf  /al- 
*vage  to  the  infurtr^  (hould  be  null  and 
void.  348 

There  is  an  exception  for  infurances  on 
private  (hips  of  war,  fitted  out  folely 
to  cruize  againft  his  majelty's  eoe 
mies*  349 

Itwasalfo  provided,  chat  any  merchan- 
dizes or  e(Fedt6  from  any  ports  or 
places  in  Europe  or  Amtnea^  in  the 
poifeOion  of  the  crowns  of  iipain  or 
Fort^gul,  may  be  infured  \\i  fuch  way 
or  manner  as  if  this  ad  had  not  beer. 
made.  ibid. 

This  -Aatute  has  been  frequently  held 
not  to;rxteod  to  infurances  of  foreign 
property,  on  foreign  ihips.  350 

A  count  in  a  declaration  averring  that 
.  the  plaiatiffs^  as  comm  iflioners  ap- 


pointed by  his  majedy,  under  m  adl 
of  parliament,  for  the  difpofal  of 
Dutch  (hips  and  effcdls,  made  the  in- 
i u ranee  ;  attd  that  the  faid Jhips^  of 
any  of  them,  luere  not  belonging  to  his 
majejiy,  or  any  of  his  fubjtUs^  was 
hol^en  to  be  good>  within  the  fia« 
luitf.  Pagt$^ 

■\  ^jalued  policy  is  not  a  wager  policy  ; 
for  he  mud  prove  fome  interefl,  aU 
though  he  need  not  prove  the  value 
of  his  interei).  353 

If  a  valued  policy  were  ufed  merely  as 
a  cover  to  a  wager,  in  order  to  evade 
the  flatute,  it  would  be  vcid.  ,     ibid. 

An  infurance  on  the  profits  expeded  to 
arife  from  a  cargo  of  molalles,  be* 
longing  to  the  pUintifFs,  was  held  to 
be  good  ;  although  there  was  % 
clauie  declaring^  *'  that  in  cafe  of 
lofs,  the  proHts  (hould  be  valued  at 
100c/.  without  any  other  voucher 
than  the  poiicy.  3^4 

Profits  to  arife  On  the  fate  of  a  cargo  of 
goods,  'nvi  infurable  intereft.  355 

Commiiii  n  and  privileges  of  captain  in  . 
jifrican  trade  infurable.  356 

When  the  obtaining  of  a  cargo  is  only 
an  expeflation,  the  commif&on  of  the 
con (igr.ec  is  not  infurable.  ihid. 

An  iniurance  being  made  on  any  of 
the  packet  boats  that  (hould  fail 
from  Lifhon  to  Falmouth^  or  fuch 
other  port  in  England  as  his  majefty 
(hould  diredl,  ior  one  year,  upon  any 
kind  of  goods  and  merchandizes 
whaifoever ;  it  was  agreed  that  the 
goods  and  merchandizes  ihould  b^ 
valued  at  the  fum  infored^  without 
further  proof  of  i^ierell  than  the  po- 
licy. The  ^ourt  held  that  this  was 
a  f>olicy  of  a  mixed  nature,  and  that 
tnc  infured  might  recover.  357 

Upon  a  joint  capture  by  the  army  an4 

.  navy,  the  officers  and  crew   of  the 

(h  ps,  before  condemnation,  have  an 

.  infurable  interefi,  by   virtue  of  tht 

prize  ad,  which  uUally  paifes  at  the 

commencement  c*f  a  war.  358 

So  aMo  the  commiflloners  for  the  care 
and  diipoial  of  Duuh  efitds  have  ao 
ir^urabie  intereit  in  l.'nteh  jfhips  and 
effects  (elzed  at  fea  ior  the  purpnfe 
of  bringing  into  thr  pOiC^  uf  tiiis 
S  kingdom. 
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kingdom,  tnd  a  count  averring  that 
thty  <w$n  intirffied  as /neb  commiff9nirs 
was  holden  to  be  good.        Pagt  360 

All  infurancets  made  by  pcrfons  having 
no  intereft  in  the  event*  ahout  which 
they  infore,  or  without  reference  to 
any  property  on  board,  are  merely 
wagers,  and  are  void.  363 

Thttf  where  the  defendant,  in  confide-  f 
ration  of  20/.  paid  by  the  plaintiff', 
sndertook  that  the  fliip  (hould  fave 
her  paiTage  to  China  that  feafon,  or 
that  he  would  pay  1300/.  within  ooe 
month  after  the  arrival  of  the  faid 
ihipin  the  nvtiThamisi  the  contrad 
was  held  to  be  void*  although  the 
plaintiff  had  Come  goods  on  board. 

ibid. 

The  plaintiffs  had  lent  261OO0/.  on 
bond,  to  a  captain  of  an  Eatl-India- 
aiaa»  and  in  fared  the  (hip  and  cargo 
to  that  amottnt,  and  in  cafe  of  hfs 
mo  othir  proof  of  intereft  to  be  required 
than  the  exhibition  ^  the  faid  bond. 
The  contrad  was  held  to  be  void. 

The  third  fefiion  of  the  flatote  relative 
to  inforances,  from  any  ports  or 
places  in  Europe  or  jfrnerica,  in  the 
poffeffion  of  Spain  or  Portugait  is 
Ibonded  on  the  regulations  o^  thofe 
cooru ;  but  it  is  loofely  worded.  367 


recovered  againft  the  uSfummAt 
fhip  or  earg$.  Page''  69*  71 

^.  Whether  they  are  expencei  titii 
will  fall  under  the  denofflioatios  of  a 
general  average  ?  174,  i;^ 

Sailors'  wages  are  not  liable  to  contri. 
butioo  in  a  cafe  of  general  avenge. 

176 


Wages. 

Mo  mailer  or  owner  of  any  merchant 
flup  (ball  pay  to  any  feamen  beyond 
the  feasy  any  money  on  account  of 
wages,  exceeding  a  half  of  the  wages 
doe  at  the  time  of  foch  payment,  till 
the  ihtp  fliall  retora  to  dreai  Britain 
w  Ireland*  14 

Infurances  on  the  wagit  of  feamen  are 
forbidden.  1 5 

Slaves,  or  any  commodity  to  be  received 
by  a  iailor  in  lieu  of  wages,  cannot 
be  infored.  ibid 

But  the  captun  may  tnfore  goods, 
which  he  has  on  board,  or  his  ihare 
in  the  Ihip,  if  he  be  a  part  owner. 

ibid 

MMtrmereSnmy  wages  paid  to  feamer 
«4oring  a  detention  to  repair^  or  h 
^leacioo  by  an  embargo^  cannot  b( 


Warranties  implied.     See  title  Soh 
nvorthinefs* 

Warranty, 

A  warranty  in  a  policy  of  infaraocr,  if 
a  condition  or  a  contingency,  that  t 
ceruin  thing  (hall  be  done,  or  bap- 
pen;  and  unlefa  that  is  pedoraied, 
there  is  no  valid  contrad.  422 

It  is  immaterial  for  what  end  the  war- 
ranty is  inferted  in  the  coatrafi; 
but  heing  inferted  it  bccooies  a  biad- 
iog  condiiioo  upon  the  infared,  aad 
he  moft  ihew  a  littral  oompiiaDce 
with  it.  iHl 

It  is  no  matter  whether  the  lois  bappea 
in  confequence  of  the  breach  of  »sr« 
ranty  or  not  i  for  the  very  aesoiog 
of  inferting  a  warranty  is  to  prediNk 
an  enquiry  about  iu  materiality* 

But  at  warranties  are  JriBlj  coaftroed 
in  order  todifcharge  the  onderwriteri 
foialfo  they  fitall  be  Aridly  coDftrord 
in  favour  of  the  infured.  4>) 

It  is  alfo  immaterial  to  what  caafe  tbe 
non-compliance  iato  beattriboced; 
for  although  it  might  be  owing  to 
wife  and  prudential  jeafeas,  tbe  po- 
licy is  avoided,  4^4 

In  this  ftrift  and  literal  compliance  imk 
the  terms  of  a  warranty  cbnfiib  the 
difference  between  a  warranty  sod 
rcprefentation.  Sec  title  /raa/.  iM. 

In  order  to  make  nvritten  inftrodioBi 
binding  as  a  warranty,  they  00ft  sp- 
pear  on  the  hice  of»  and  mafceaftit 
of  the  policy.  »W. 

if  a  pdicy  refier  to  printed  propofabi 
they  are  to  be  confidered  as  part  of 
the  policy.  42$  aote(«) 

449  Boce  w 

Even  though  a  written  paper  be  vnsfi 

up  in  the  polity,  and  ihewn  to  tbe  it- 

derwritcrs  at  the  time  of  fubfcribivK  i 

or 
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or  even  thfugh  it  ht  ^^ftred  to  tht 
pdicjf,  it  is  not  a  warranty  but  a  re- 
preicDUdoik  Page  425 

Tkiis  wb<o  evidence  was  offered  to 
prove  that  a  paper  eoclofed  was  al- 
ways deemed  a  part  of  the  policy^ 
Lord  Mansfield  refufed  to  hear  it.  ibid, 
A  warranty  written  /«  the  margin  of  the 
policy  18  coniidered  to  be  equally 
binding,  and  liable  to  the  fame/ln^ 
conftra^ioo,  as  if  written  on  the 
body  of  the  policy*  42$,  426 

Words  written  cranverfely  on  che  poli- 
cy were  held  to  be  a  warranty.  426 
If  a  man  warrant  to  fail  on  a  particalar 
day,  and  be  gaiity  of  a  breach  of 
that  warranty,  the  underwriter  is  no 
longer  an fwer able*  429 

This  rule  hoids  though  the  (hip  be  de- 
layed, for  the  beft  and  wifeft  reafons, 
or  even  though  ihe  be  detained  by 
'  legal  force.  ibid* 

This  rule  is  adopted  by  foreign  writers. 

430 
If  the  warranty  be  to  fail  a/iir  a  fpecific 
day,  and  the  fhip   fail  before,  the 
policy  is  equally  avoided  as  in  the 
former  cafe.  430 

Upon  a  warranty  to  fail  on  or  before  a 
particular  day,  if  the  (hip  fail  before 
the  day  from  her  port  of  loading, 
njoitb  all  her  cargo  and  cUarances  on 
hoards  to  the  ufual  place  of  rendez- 
vous at  another  part  of  the  ifland, 
merely  for  the  fake  of  joining  con- 
voy, it  is  a  compliance  with  the  war* 
ranty,  though  (he  be  afterwards  de- 
ttined  there  by  an  embargo,  beyond 
the  day.  430 

But  if  her  cargo  was  not  complete,  it 
would  not  be  a  commencement  of  the 
voyage.  431 

When  a  (hip  leaves  her  port  of  loading, 
having  a  full  and  complete  cargo  on 
board,  and  having  no  oiher  view  but 
the  fafeft  mode  of  failing  to  her  port 
of  delivery,  her  voyage  muft  be  faid 
to  commence  from  her  departure 
from  that  port.  435 

The  fame  dodrine  was  advanced,  even 
though  it  was  a  condition  inferted  in 
one  of  the  lhip*s  clearances,  th^tjbg 
fifould  faf$  by  thefUct  (at  which  (he 
was  detained  by  the  governor  beyond 


Xhe  day  named  in  the  warranty  ) to  take 
the  orders  of  government.  Page  436 

Thus  alfo  an  embargo  was  actually  pub* 
lilhcd.  before  the  (hip  failed,  and  the 
captain  immediately  after  crofiing 
the  bar,  returned  to  make  a  proteft, 
and  knowingly  fent  bis  (hip  into  the 
embargo,  yet  as  be  fwore,  that  he 
believed  the  embargo  would  be  im* 
mediately  taken  o(^  the  oodcrwriter 
was  held  liable.  4.^0 

\l  the  infured  warrant  that  the  vc£el 
fliall  depart  with  convoy  and  it  do 
not ;  the  policy  is  defeated  and  the 
underwriter  ia  not  refponfible.      442 

A  convoy  means  a  naval  force,  under 

'  the  command  of  that  perfon  whom 
government  may  happen  to  appoint. 

Regdated  by  government  and  uiiage.  49  j; 

See  title  Convty* 

Therefore  where  a  (hip  put  faerfelf 
under  the  diredion  of  a  man  of  war 
till  (be  (hould  join  the  convoy,  which 
had  left  the  ufual  place  of  rendez- 
vous before  (he  arrived  there ;  it 
was  held  not  to  be  a  departure  with 
convoy,  although  (he,  in  fad,  joined, 
and  was  lofl  in  a  ftorm.  44^ 

Aliter,  if  fuch  (hip  was  part  of  the  con- 
voy. 445 

^  Whether  failing  orders  from  the 
commander  in  chief  to  the  particular 
(hips  are  nece(rary  to  conllitote  a 
convoy?  446,447 

A  convoy  appointed  by  the  Admiral, 
commanding  in  chief  upon  a  datioa 
abroad,  is  a  convoy  appointed  by 
government.  4^^ 

A  failing  with  convoy  from  the  u(uaf 
place  of  rendezvous,  as  Spithead  or 
the  Downs  for  the  port  of  London,  it 
a  departure  with  convoy^  within  the 
meaning  of  fuch  a  warranty.  44, 4^9 

Although  the  words  ufed  generally  are 
••  to  depart  with  convoy,'*  or,  *•  to 
fail  with  convoy,'*  yet  it  extends  to 
fail  with  convoy  throughout  the 
voyage.  449 

But  an  unforefeen  feparation  from  con. 
voy  is  an  accident  to  which  the  on* 
dcrwriter  is  liable.  4 ^a 

So  held  where  a  (hip  was  feparated  from 

her 
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\ktf  convoy  by  ftonn»  prevented  from 
rejoining  tt^  and  vras  loft.     Fagt  45c 

Even  where  the  {hip  has,  by  tempeitu- 
oof  weather^  been  prevented  from 
joining  the  convoy,  at  lead  fo  a$  to 
receive  the  orderi  of  the  comman- 
der of  the  (hips  cf  war,  if  ihe  do 
every  thing  in  her  power  to  effedl  it, 
it  (hall  be  deemed  a  failing  with  con- 
voy. 453 

Othcrwife,  if  the  not  joining  be-  owing 
to  the  negligence  and  delay  of  the 
captain.  454 

At  where  repeated  fignals  for  failing 
bad  been  made  the  night  before^  and 
continued  next  day  from  7  till  T  2  ; 
DOtwith (landing  which  the  (hip  in- 
fared  did  not  &il  till  two  hours  after. 

ibid, 

IS  a  man  warrant  the  property  to  be 
nentraly  and  it  is  not^  the  policy  is 
void  A^  'initiom  459 

In  an  infuraace  upon  goods,  the  infured 
warranted  the  (hip  and  goods  to  be 
neutral ;  it  was  exprefsly  found  by 
the  jury  that  they  were  not  neutral* 
The  court  therefore,  though  the  lofs 
happened  by  florms,  and  not  by  cap- 

'  ture,  declared  that  the  contrad  was 
void*  460 

The  (hip  of  an  American  by  birth  re- 
fidiflg  in  England  is  not  to  be  con- 
iidered  American  property  within  the 
meaning  of  a  warranty  to  that  efFe£t. 

ibid. 

If  the  Slip  and  property  are  neutral  at 

'  the  time  when  the  rifle  commences, 
this  is  a  fufEcient  compliance  with  a 
warranty  of  neutrality.        460,  ;6a 


rThe  inforer  takes  opoo  himfelf  the  rrlc 
of  war  and  peace,  Pa^i  4S1 

If  the  property  be  neutral  at  the  tne 
of  failing,  and  a  war  break  oor  the 
next  day,  the  infurer  i&  liable.     462 

Hoyr  far  what  is  faid  by  the  broker 
when  the  names  of  the  underwriters 
are  put  upon  a  dip^  binds  tbeaffored. 

As  to  the  cffed  of  the  fentence  oi  a  fo- 
reign court  of  Admiralty,  upon  the 
que  (lion  of  neutrality,  fee  Admiral^. 

Of  warranty  in  a  life  inforance,  lee  title 
JLft'vesm 

Wioring  Apparel 

Do  not  contribute  to  a  general  average. 
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Wifiuy,  Lawjs  rf^ 

An  account  of  thdm.       Introd.  xxyiu. 
They  meoiion  infurances.  Intri^d. Iixix. 

IVitneffes.     Sec  ^*vidence* 
ff^I.  •  See  Prohibited  Goeds. 

Wreck. 

In  cafes  of  wreck  a  ttajniable  falragc 
(hall  be  allowed  to  tbofe  who  fare 
the  (hip,  or  any  of  the  goods,  to  be 
afcertained  by  three  jullices  of  y>e 
peac^.  iSi  to  187.  (^5 

Of  felony  in  cafes  of  wrecks  vide  tide 
Felonjm 

Written  CUtufe. 

The  written  clauje  in  a  poKcy  will  coo- 
troul  the  printed  words*  4>  S 


FINIS. 
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